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PusLic EMPLOYEES FOR ENVIRONMENTAL RESPONSIBILITY
962 Wayne Ave « Suite 610 « Silver Spring, MD 20910

November 18, 2025

The Honorable Russell Vought

Director, Office of Management and Budget
725 17th Street, NW

Washington, DC 20503

Re: improper “acting” OIRA official — Jeffrey Clark

Dear Director Vought,
We are writing to ask you to address an important issue of concern in your agency.

Under the Federal Vacancies Reform Act (FVRA), when an agency leadership position that
requires Presidential nomination and Senate “advise and consent” becomes vacant, three criteria
exist by which a person may legally qualify to be appointed the powers and title of the “acting”
officer in that position. The FVRA criteria are limited to: 1) already being the “first assistant” to
that position, 2) being another confirmed official, that is, an official who previously obtained
Senate confirmation for a different position, or 3) being an officer or employee from the same
agency who has worked at the agency for at least 90 days in the year before the vacancy occurred
and earns at least a GS-15 salary. 5 U.S.C. § 3345.

Mr. Jeffrey Clark was an attorney in a private advocacy center in Washington, DC, before you
appointed him in March of this year. He now is improperly issuing decisions stating that he is the
“acting Administrator” of the Office of Information and Regulatory Affairs (OIRA), a position
that requires Senate confirmation, despite being unqualified to do so under the FVRA criteria
above. Mr. Clark’s recent official documents include, for example, approving Endangered
Species Act rule changes,! and issuing legal guidance to agencies on shortcutting the
administrative review of deregulatory actions.?

Without Senate confirmation, agency leaders are more likely to be “fringe” figures or otherwise
unqualified. No nominee by President Trump is pending in the Senate for the OIRA

' Available at: https://subscriber.politicopro.com/article/eenews/2025/11/07/esa-rule-changes-
ready-to-launch-with-another-white-house-o0k-00642000 .

2 Available at: https://www.whitehouse.gov/wp-content/uploads/2025/10/M-25-36-Streamlining-
the-Review-of-Deregulatory-Actions.pdf?cb=1761144575 .
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Administrator position. Further, FVRA provides that even a legitimate “acting” official can only
serve for up to 300 after the President’s Inauguration on January 20, 2025, which ended on
November 16. 5 U.S.C. § 3349a. Thus, Mr. Clark now is doubly illegitimate - he lacks the
required qualifications and has now overstayed the allowable time period.

During the first Trump Administration there was repeated litigation for similar violations, most
notably the decision by the U.S. District Court in Montana in 2020 that William Perry Pendley,
who had served as the Acting Director of the Bureau of Land Management for more than one
year, could not continue in that position because he was not qualified under FVRA. Bullock v.
U.S. Bureau of Land Mgmt., 489 F. Supp. 3d 1112, 1125-26 (D. Mont. 2020).> Various of Mr.
Pendley’s BLM management plan actions that he took were reversed on that basis. President
Trump’s stated preference then for acting officials in key leadership positions rather than Senate-
confirmed leaders was shown to be repeatedly legally vulnerable. E.g., L.M.-M. v. Kenneth T.
Cuccinelli II, 442 F. Supp. 3d 1 (D.D.C. 2020).

This is to request that you direct Mr. Clark to refrain from using “acting Director” as his title or
from serving de facto in that role. Further, his legal, regulatory, and other decisions that were
issued using his improper title should be withdrawn.* If these actions are not taken PEER will
consider appropriate litigation.

3 Cramer, M. 2020. “Top U.S. Lands Official Served Unlawfully for Over a Year, a Federal Judge
Rules,” New York Times, Sept. 26, at: https://www.nytimes.com/2020/09/26/us/william-perry-
pendley-blm.html
* However, an action taken by anyone acting outside the permissible limits of the FVRA "in the
performance of any function or duty of a vacant office . . . shall have no force or effect." 5 U.S.C.
§ 3348(d)(1). Not only does an action taken in violation of the FVRA have no force or effect, it
"may not be ratified" even by a properly appointed official. /d. § 3348(d)(2). This prohibition on
ratification "was designed to prevent the practice of a properly appointed official reissuing a
decision taken in violation of FVRA provisions." Pub. Emps. for Env't Responsibility v. Nat'l
Park Serv., 605 F. Supp. 3d 28 (D.D.C. 2022) (citing SW Gen., Inc. v. NLRB, 796 F.3d 67, 70,
418 U.S. App. D.C. 67 (D.C. Cir. 2015), aff'd, 580 U.S. 288, 137 S. Ct. 929, 197 L. Ed. 2d 263).
Further, the following excerpt from Bullock v. U.S. Bureau of Land Mgmt.. supra, at 1125-26 1s
highly relevant to any future attempt to merely keep principal deputies in as the de facto acting
officials past the term limits in FVRA:

Federal Defendants' argument attempting to distinguish an 'Acting Director' from

an 'official performing the Director's duties under the Secretary's delegation’

represents a distinction without a difference. Such arguments prove evasive and
undermine the constitutional system of checks and balances. Federal Defendants’
theory flies in the face of the constitutional design, the clear text of the FVRA that
provides the 'exclusive' means for temporary appointment, and the history of
Executive Branch evasion of the Appointments Clause that led Congress to pass
the FVRA in the first place . . . . The President cannot shelter unconstitutional
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Please feel free to contact me if you would like additional information.

Sincerely,

Timothy Whitehouse
Executive Director

'temporary' appointments for the duration of his presidency through a matryoshka
doll of delegated authorities.



