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| NTRODUCTI| ON

Pursuant to Section 1.106 of the mm ssion’s rules and
Section 1507.3 of the Council’s rules, Public Enployees for
Environmental Responsibility (“PEER’) hereby petitions for
reconsideration of the Commssion’s PEER Order, released
Decenmber 5, 2001. In the Matter of Public Enployees for

Envi ronmental Responsibility (“PEER’), Request for Anmendnent

of the Comm ssion’s Environnmental Rules Regarding NEPA and
NHPA, Order (FCC Dkt. No. RM9913)(Dec. 5, 2001). Conpare 47
CFR 8§ 1.106 with 40 C.F.R § 1507. 3.

This Petition seeks a revision of the Conmm ssion's

environnental rules to:

(1) Revised Rule 1.1307 to ensure that subjective,
essential governnment functions in ensuring conpliance with the
Endangered Species Act of 1973 are not unlawfully delegated to
non-governnent entities such as telecomunications carriers
and fiber-optic cable laying conpanies, 47 C F. R 8§
1.1307(a)(3);

(2) Revise Rule 1.1307 to ensure that subjective,
essential governnment functions in ensuring conpliance with the
National Historic Preservation Act of 1966 are not unlawfully
del egat ed to non- gover nnment entities such as
tel ecommuni cations carriers and fiber-optic <cable Ilaying
conpanies, 47 C.F.R. 8§ 1.1307(a)(4);

(3) Revise all Rules to renove the categorical exenption
now granted for the federal action known as “wreless and
br oadcast spectrum auctions”, and to subject the sane to
envi ronnment al review,

(4) Revise all Rules to rempve the categorical exenption
now granted for the federal action known as “Communications
Ant ennae Regi stration”, and to subject the sane to
envi ronnmental review,



(5) Revise all Rules to renove the categorical exenption
now granted for the federal action known as “Section 214
Aut hority”, and to subject the sanme to environmental review,

(6) Revise all Orders to renpve the categorical exenption

now granted for the federal action known as “cable |aying”,
and to subject the sane to environnental review,

St at ement of Facts

Prior to, and following, the filing of the PEER Petition,
the followng actions or undertakings by the Federal
Communi cati ons Conmi ssi on caused and adverse inpact which went

unr evi ewed under the Comm ssion’s environnental rules:

(1) Coral Reef breaching, U.S. Virgin Islands. See PEER
Petition, and attached docunentation (May 17, 2001).

(2) Coral Reef breaching, State of Florida

(3) Vernal pond dredging, State of Maine. See PEER
Petition, and attached docunentation (May 17, 2001).

(4) Endangered species habitat dr edgi ng, State of
Pennsyl vani a. See Charleston Daily Mil, Colunbia Energy my
sell off fiber optic venture, Parent conpany has been sheddi ng
peri pheral assets (April 11, 2001) at P2C (“Construction of
the subsidiary's northeast corridor route was halted for a
while |last year when it was |learned that the route included a
wetl and near Allentown, Pa., which is a habitat of the bog
turtl e. In a filing with +the Securities and Exchange
Comm ssion, Colunmbia said that under a voluntary settlenment
agreenent with the Philadelphia District of the US. Arny
Corps of Engineers, it contributed $ 1.2 mllion to the
Pennsyl vania chapter of the Nature Conservancy. The conpany
said the Corps subsequently lifted its directives halting work
and construction resuned.”)

(5) Native Anerican archaeological site desecration,
State of California. See Supplenment to PEER Petition (April
16, 2001), and associated docunents filed in Docket No. Rm
9913) .



(6) National Historic Park site m smanagenent, State of
New Mexico. See Supplenment to PEER Petition (April 16, 2001),
and associ ated docunents filed in Docket No. Rm 9913).

(7) National Historic Park site m smanagenent, State of
Virginia. See Petition for Order Mandating Preparation of an
EA or EIS (Dec. 5, 2001)(joint filing by PEER, Forest
Conservation Council, Piednont Environnmental Council, and

Friends of the Earth; filed in Docket No. RM 9913).

(8) National Park, State of Wonmng. See Letter, Dan
Meyer, Cener al Counsel , PEER to Karen \Wade, Di rector,
I ntermountain Region NPS, Re: John D. Rockefeller Menorial
Par kway, State of Wonm ng (June 14, 2001)(filed in Docket No.
RM 9913) .

In each instance, the FCC was required to review the

i npact of its actions before hand, and to proceed only after

t he envi ronnment al degr adati on of its actions and/ or
undertaking had been adequately reviewed. Such review
required consultation with peer agencies. In none of the

cases, supra, did the Conmm ssion performits |egal obligation
under the National Environnmental Policy Act of 1969 or the

Nati onal Historic Preservation Act of 1966.

ARGUVMENT

The failure of the Comm ssion’s environmental rules is
systemic, and not the product of any one industry actor’s
mal f easance or disregard for the |aw. The FCC has created a
system of “self-certification” whi ch IS effectively
unenforceable given the |lack of budgetary resources all ocated
by the Comm ssioners to ensure environmental conpliance. See
PEER Order at 3 n.22 citing 47 C.F.R 8§ 1.1307(a)-(b),
1.1308, 1.1311.




The PEER Order states that Petitioner has failed to neet

the “substantial evidence” standard of proof necessary to
conduct non-discretionary rul emaking. PEER has denobnstrated
seven (7) i nst ances wher e t he Conmm ssi ons actions
significantly affected the environnment, each requiring an EA
or and EI'S which was never perfornmed or was performed in under
the “self-certification” regine which places subjective,
essential governnmental decisions in the hands of the regul ated
industry least interested in NEPA conpliance. 40 C.F.R 88
1501.4(a)-(b); 1507.3(b)(2)(i)-(iii).

The FCC's PEER Order as it is now witten is arbitrary,
capricious, an abuse of discretion and otherw se unl awful . 5
u.S. C 8§ 706(2)(A)(1994). In its attenpt to «craft a
sati sfactory explanation for its action, the FCC has failed to

make a rationale connection between the existence of
envi ronnental damage in the U S. Virgin Island, the State of
Mai ne, the State of California, the State of Pennsylvania, and
the State of New Mexico and the FCC s environnmental review of
the actions that precipitated the environnmental danmage. See
Mot or Vehicle Mrs. Ass'n v. State Farm Miut. Auto Ins. Co.,
463 U.S. 29, 43 (1983); Burlington Truck Lines, Inc. v. United
States, 371 U. S. 156, 168 (1962). Contrary to law, the FCC
has not given reasoned consideration to all of the relevant

facts and issues docketed under RM 9913. G eater Boston
Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970). The

events docunmented through the PEER Petition and subsequent

filings were an actual “injury in fact” “fairly traceable” to
the adm nistrative actions of the FCC. See Lujan v. Defenders
of WlIldlife, 504 US. 555, 561 (1992); Conmmttee for
Effective Cellular Rules v. Federal Conmmunications Conmi ssion,
53 F.3d 1309, 1315-16 (D.C. Cir. 1995).




The PEER Petition presents the Conm ssion with a matter
resol ved by Congress through the National Environnental Policy
Act of 1969, and therefore subject to the hard | ook prong of
anal ysis under Chevron USA, Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984). In its PEER Order, the
Comm ssion errs in its analysis by adopting the ‘soft | ook’

reasoni ng appropriate for Comm ssion-related subject mtter
within the “symetrical and coherent regulatory schene”
established by Title 47 of the United States Code. Brown &
W liamson Tobacco Corp., 529 U. S. 120, 132 (2000).

Thi s i s not conmuni cati ons law the Commi ssion 1S

determining its adherence to, it is environnental law -- a
field in which the Comm ssion |acks expertise. Congr ess has
mandat ed that environmental review will take place in the form

of an Environnental Assessnent (EA) or an Environnmental |npact
Statenment (“EIS’). The Comm ssion’s self-certification schene
has bypassed this legislative mnmandate by creating a
‘regulatory fiction” positing that review has taken place.
Accordingly, the Comm ssion is in violation of federal |aw
Cf. Gobal Crossing Telecomunications, 1Inc. v. Federal
Communi cati ons Conm ssion, 259 F.3d 740, 744 (D.C. Cir. 2001).

The Conm ssion faces a higher evidentiary standard in the
area of environnental regulation, a field in which it has
little or no expertise. As it is the Commssion's
responsibility and duty to abide by the environnmental |aws
which regulate the Comm ssion’s actions, the PEER Petition

does not fall wthin that category of cases in which the
Comm ssion is given wde berth by federal Courts. See
Tel ocator Network of Am v. FCC, 691 F.2d 525, 538 (D.C. Cir.




1982) (finding that when it is fostering innovative nethods of
exploiting spectrum the FCC “functions as a policymker and,
inevitably, a seer - roles in which it will be accorded the

greatest deference by a review ng court”).

I ndeed, in the FCC s review of the evidence offered by

the PEER Petition, the Comm ssion has departed from the

policies of nunmerous State agencies to which it -- the
Commi ssion -- is required to consult with prior to taking
federal action affecting those State agencies’ policies. As

such, the FCC is noving against well settled case |aw. Ct
Hall v. MlLaughlin, 864 F.2d 868, 872 (D.C. Cir. 1989) (hol ding
t hat where an agency is follow ng established policy, the need

for a conprehensive statenent of the rationale is |ess
pressing). Accordingly, the FCC's PEER Order nust state the

evidentiary standard it is applying, and address each filing
in Docket No. RM9913, itemby-item as it articulates and
applies the appropriate standard of review. This the FCC has
not done. PEER requests such a review occur through an answer

to this Petition for Reconsi deration.

In its answer, PEER requests the Comm ssion specifically
cite the environnmental damage addressed in each of the cases
offered by PEER, and then articulate the “rationale connection
made between those facts and the choice made by the
Conmi ssi on.” Bangor Hydro-Electric Co. v. FERC, 78 F.3d 659,
663 n.3 (D.C. Cir. 1996). Specifically, PEER petitions for an

answer to the question of why the FCC is departing from the

policies of the governments of the U.S. Virgin Islands, Mine,
New Mexico, California and the U S. Arny Corps of Engineers.
Cf. Motor Vehicle Mrs. Ass’'n v. State Farm Mut. Auto Ins.
Co., 463 U.S. 29, 57 (1983)(“an agency changing its course




must supply reasoned analysis”); ANR Pipeline Co. v. FERC, 71
F.3d 897, 901 (D.C. Cir. 1995)(holding that an unreasoned
departure from established precedent is arbitrary and
capricious); see also AT&T v. FCC, 974 F.2d 1351, 1355 (D.C
Cir. 1992).

The Commi ssion is required to do nore than “sinply posit
the existence of the disease sought to be cured” and it nust
review the PEER Petition’s entire docket to “draw reasonabl e
i nferences based on subst anti al evi dence.” Tur ner
Br oadcasti ng System I nc. V. Feder al Conmmuni cati ons
Conmi ssion, 512 U.S. 622, 664, 666 (1994). As in Tinme WArner
Entertainment Co. v. Federal Conmunications Comm ssion, 240
F.3d 1126, 1133 (D.C. Cir. 2001), the FCC has put forth no
evidence at all separating itself from the environnental

damage conducted under the colour of its authority.

Wth respect to the question of the cunulative inpact of
the FCC s federal actions and undertakings, PEER has provided

substantial evidence of a trend to degradation. See PEER

Petition, and associated docunents relating to the Virgin
| sl ands, Pecos N.H P., and Mrnmn Peak, CA. Each of these
systens, fiber optic and wreless, cunulatively degrades
Nati onal Parks, wlderness areas and sensitive coral reef
systems in a manner which makes Cable Landing Licenses,
W rel ess and Br oadcast Spectrum Li censi ng, Ant ennae
Regi stration, and Section 214 Authority (and its abeyance)
ill-suited for categorical exclusions. PEER is required to
present sufficient evidence of environnmental degradation. I's
not the issuance of a fine by the governnment of the U S.
Virgin Islands for environnental damage a prinma facie case of
reef degradation by fiber optic cabling? See PEER Petition,




and associ ated docunents relating to the Virgin Islands. And
PEER also cited to the pending rulemaking in the State of
Florida on the inpact of cables across reefs, and the
enpirical evidence presented in that proceeding? See PEER
Petition, and associated docunents relating to the ARCGOS-1

Proj ect.

It is not PEER s place to conduct an environnental review
under the guise of a evidentiary standard test. The inpacts

docunmented are not prospective; they have already occurred.

In the case of Colunbia Transcomis 1.4 mllion dollar fine
from the US. Corps of Arny Engineers for transgressions
acting wunder the Commssion’'s Section 214 Authority (or
abeyance of the sane), the Nature Conservancy is now spending
that noney to repair the damages. See Charleston Daily Mail,
Colunbia Energy may sell off fiber optic venture, Parent

conpany has been shedding peripheral assets (April 11, 2001)

at P2C. How nmuch evi dence does the Commi ssi on need?

A search of the Comm ssion’s orders finds little or no
evidence of enforcenment action by the Comm ssion for the
failure of industry to self-certify in a manner which allows
the Comm ssion to conply w th NEPA But see PEER Order at 8
(alleging this to be an effective means of adm nistering the

self-certification process). Li kewi se, the booting of this
problem to independent petitions by “interested persons” is a
red herring. Merely setting up a process for notice and
hearing is not the sanme as ensuring that it, the FCC , is in
conpliance with the NEPA PEER Order at 8. Unable to goad
i ndustry into doing its job, the FCC falls back on the

assunmption that citizens wll do the Commssion’s job of
envi ronnental revi ew. What the Comm ssion has not answered is



the question: why is it not ensuring its own environnental
conpl i ance?

And as for the PEER Oder’s statenent that “t he
Comm ssion’s rules contenplate consultation with appropriate

State Historic Preservation O ficers . . . .” this is npre
regulatory fiction than fact. See PEER Order at 8. Conpar e
36 CF.R 8§ 800.2(c)(1) with 47 CF.R § 1.1307(a)(4). What

t he Conm ssi on approval of t he Pecos, New Mexi co

communi cations tower erection proved was that this is
aspirational, giving the Conmmssion the ability to tell
industry to get the State Historic Preservation Officer’s
approval if that is of political inmportance to the FCC, or,
even worse, as a nere spine stiffening regulation to provide
necessary cover when a SHPO requests to see evidence of FCC
conpliance. \What does not exist in the Commssion's rules is
text which wunderstands ‘consultation’ to be sonething the
Comm ssion reaches out to do when it has an action or

undertaki ng which affects a peer agency’s m ssion.

The tower at Pecos, New Mexico was erected and up two (2)
years before the National Park Service request that it be
subjected to environnental review was taken seriously. The
Comm ssion is now reviewng its transgression only because
former Conm ssioner Goria Tristani, a resident of New Mexico,
is interested in the case. Li kewi se, the Park Service
Superintendent who requested review was subjected to a
“m dni ght reassignnent” to get himoff the issue. Through al
of this, New Mexico State Historic Preservation Officer
(“NMSHPO’) El mo Baca was never consulted by the FCC until he,
as a New Mexico State official, exerted his jurisdictional

prerogative and requested evidence of environnmental review —



and it did not exist, two years after a teleconmunications
provider self certified to the FCC that no environnental
i npact was created by the action. The tower was erected in
proximty to Native Anmerican remains, inpacted significantly
Native American archaeol ogical sites, and was planted in the
mddle of the nost inportant Civil War battlefield in the
Western theater of that war.

For all the Comm ssion’s confidence in its system of
rules, it offers no explanation for the central question of

this Petition: how does it know when industry officials are

m sl eading the FCC, intentionally or unintentionally, as they

self-certify that the requested Comm ssion action they are
soliciting will not adversely inpact the environment? G ven
t hat the independent contractors hired by industry executives
to conduct the self-certification are paid for by the industry
itself, there is no guarantee of independence in the conduct
of the self-certification. The science can be cooked to neet
t he needs of industry, notably, the avoi dance of environnental
conpl i ance.

The entire PEER Petition, and the subsequent PEER Order,
conme down to a sinply question of whether the FCC s del egati on

of NEPA conpliance though self-certification is permssible
under the Council’s environmental rules. 40 C.F.R § 1506.5,
36 CF.R § 800.2 with Letter, John M Fow er, Executive
Di rector, Advisory Council on Historic Preservation to Federal
Communi cati ons Comm ssi on, St ate Hi storic Preservation
O ficers and Tribal Historic Preservation O ficers (Sept. 21,
2000) . See http://ww. fcc. gov/wtb/siting/ nepalO6. pdf.
Whet her the agency is conplying with ACHP or CEQ regul ations
is inmmterial; the FCC s self-certification process does not



provide the necessary information required for the FCC to
meets its obligations. It is the process of delegating

conpliance to industry which creates this vacuum

Not once in its history has the Federal Conmunications
Comm ssi on prosecuted an applicant under the Federal False
Statenents Act of 1934, the neans it has at its disposal to
enforce its rules. See PEER Order at f 13; see also 47 C F.R
88 1.1311 (b), 1.17, 1.65. If, over the period of sixteen(16)
nmont hs, PEER was able to docunent seven (7) of what nay be

many adverse inmpacts on the environnment due to FCC actions and
undertaki ngs, where is the record of the FCC s review of the
certification trail in these seven (7) cases, and in the three
hundred (300) or so cases the FCC has not reviewed and
processed over the past thirty (30) years? |Indeed, PEER only
acted on those cases brought to its attention by PEER nenbers.
The nunmber of FCC violations nmay be in the thousands. One
seni or staffer at the Advisory Council for Hi storic
Preservation estimated Comm ssion non-conpliance exists in

roughly 90, 000 comruni cati ons tower cases.

The nmost inflanmatory allegation by the Comm ssion in the

PEER Order is the statenment in footnote forty-six (46):

Wth respect to these exanples, we agree wth
comment ers [ sic] t hat t he i nci dents do not
denonstrate insufficient processing or review at the
application stages, but rather show failure to
conply with state regulatory requirenents

See PEER Order at 7, n.46. The Comm ssion offers no evidence
that State agencies in the U S. Virgin Islands or the State of
Mai ne were or are operating under partnership agreenents wth
the FCC, delegating all or portions of FCC NEPA and NHPA



conpliance to the States. Nor does the FCC indicated that
such conpliance is being adm nistered due to a federal block
grant. The FCC s NEPA and NHPA requirenents are independent
of any State environnental progranms, and the FCC may not --
absent a witten del egation -- assune that the governnents of
Mai ne or the Virgin Islands are doing its, the FCC s, job.

The Comm ssion is required, by the CEQ to use cunulative
i npact analysis for certain types of activities. 40 CF.R 8§
1508. 7. The activities falling under Nos. 3, 4, 5, and 6 in
paragraph 2, supra, all meet this criteria. As for proof of

these activities inpact, see PEER Petition, and associated

docunments regarding Virgin Island, the ARCOS-1 Project, the
conmuni cations towers al ong the Rappahannock, the treatnment of
vernal ponds and wetlands in Mine and Pennsylvania, and the
siting of towers on federal park and managenment |lands in
California, New Mexico, and Woni ng. Conpare | npl enmentation
of the National Environnmental Policy Act of 1969, Report and
Order, 49 FCC 2d 1313 (1974); 1998 Biennial Regulatory Review
- Review of International Common Carrier Regul ations, Report
and Order, 14 FCC Rcd 4909 (1999)(Comm ssion orders

establishing categorical exception for an activity known to

cause adverse inpact to coral reefs).

____PEER synpathizes with the Comm ssioner’s concerns over
their lack of resources, but also notes that their failure to
dedi cate resources to environnental conpliance can hardly be
an excuse for non-conpliance with a federal |aw such as the
NEPA. Various neans of having industry finance its own use of
Comm ssion staff for the purpose of neeting can be devised,

as, I ndeed, muni ci palities have done t hr ough their



conmuni cations tower ordinances across the country. What is

lacking is the will to conply with the | aw.

CONCLUSI ON

One is not permtted to chose between conpliance with the
Tel ecommuni cati ons Act of 1996 and the National Environnenta
Policy Act of 1969. The salutary effects of “conpetition” are
under st ood but they need not be advanced to the detrinent of
the environnental policy goals of the United States
Governnment. PEER believes that timely action by all parties
hereby petitioned can bring the FCC and the tel ecomruni cati ons
i ndustry into compliance with the |aw. In order to aid in
this correction, PEER is nore than willing to neet with FCC
CEQ ACHP officials and staff to provide whatever expertise we
have to the benefit of the United States Governnent.
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