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APPELLANT TERESA C. CHAMBERS
PETITION FOR REVIEW OF INITIAL DECISION

Pursuant to 5. C.F.R. 88 1201.113-1201.115, the Appellant asks the Board to grant this
petition and review and reverse the conclusions and findings of the AJin the Initial Decision
adverse to Appellant which conclusions are based on erroneous interpretations and applications
of law and which findings are not supported by substantial evidence. Appellant Chambers
requests that the Board reverse the Agency’s removal of Appellant as arbitrary, unsupported by a
preponderance of evidence and contrary to law and required procedure, and find that the
Agency’ s actions to remove Appellant, to propose her removal, to place her on administrative
leave and to restrict her communications with the press, Congress and other parties were

prohibited personnel practicesin violation of 5 U.S.C. 88 2302(b)(8), (b)(9) and (b)(12).
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|. APPELLANT CHAMBERS WAS REMOVED IN RETALIATION FOR HER
PROTECTED WHISTLEBLOWING DISCLOSURES, AND THE AJ ERRED
IN HOLDING OTHERWISE.

A. Appellant Chambers’ Disclosures To The Media, Congress, And Agency
Officials Of An Imminent Danger To The Public And An Imminent Danger Of
Destruction By Terrorists Of One Or More Of The “Icon” National Monuments,
Were Disclosures Protected By The Whistleblower Protection Act (WPA), And
The AJ Erred In Holding Otherwise.

1. Appellant’s disclosures revea ed a specific and substantial danger to the public
and our national monuments, and the AJ erred in holding these disclosures were
not protected because they did not identify a danger to “any particular person,
place or thing.”

2. Appellant’s disclosures reveal ed a specific and substantial danger to the public
and our national monuments, and the AJ erred in holding these disclosures were
not protected because Appellant had not identified “any management action or
inaction that created the alleged safety risk” which Appellant disclosed.

3. Appellant’ s disclosures reveal ed a specific and substantial danger to the public
and our national monuments, and the AJ erred in holding these disclosures were
not protected because Appellant had not explained, even if the danger disclosed
resulted from “management action or inaction,” that the management action or
inaction “was anything other than debatable, simple negligence or wrongdoing
with no element of blatancy.”

4. Appellant Chambers December 2, 2003 e-mail to Congress which disclosed an
imminent danger of loss of life and destruction of a national monument was a
protected disclosure, and the AJ erred in failing to even address this disclosure
and determine whether it constituted protected activity.

5. Appellant reasonably perceived and disclosed specific and substantial dangers
to the public based on the information of which she was aware, including a key
Inspector Genera’ s report which corroborated her perception of an imminent



danger of loss of life and destruction of a national monument resulting from a
known terrorist threat.

6. Appellant disclosed a potential violation of law, which was protected activity
under 5 U.S.C. sec. 2302(b)(8), and the AJ erred in holding otherwise.

7. Appellant Chambers made protected disclosures outside the Agency to the
press and Congress, and to her non-immediate superiors inside the Agency, which
disclosures were not made in the normal course of her duties, and the AJ erred in
both misconstruing and misapplying Huffman v. Office of Personnel
Management, 263 F.3d 1341 (Fed. Cir. 2001) when the AJ found these
disclosures to not be protected activities.

8. The AJ erred and applied a double standard in holding Appellant to be the
author of the quoted and paraphrased statements attributed to her in the
Washington Post on December 2, 2003 when the AJ sustained Agency charges
based on Appellant having made such statements, but when analyzing whether
Appellant made protected disclosures, the AJ refused to credit the Appellant with
having made the same statements based on Appellant’ s allegation that some of the
Post statements were not accurate.

B. Even If Ms. Chambers' Disclosures Of Imminent Dangers Of Loss Life And
Destruction Of A National Monument, And Other Disclosures, Were Found Not
To Be Specific Or Substantial Enough To Be Protected, The AJ Nonetheless
Erred In Denying Appellant Chambers’ Affirmative Defense Of Whistleblowing
Because The Agency Clearly Perceived Chief Chambers To Be A Whistleblower.

C. The Gag Order Issued By The Agency That Prohibited Appellant From
Speaking With The Press Or Congress (Or Other Parties) Was A Covered
Personnel Action That The Board Could Address, And The AJ Erred In Holding
Otherwise.

D. Appellant’s Protected Disclosures Were Established As Contributing Factors
In The Agency Removal Action And Other Actions Taken Against Her, And The
AJ Erred In Holding That Some Of These Disclosures Were Not Contributing
Factors.

E. The Agency Failed To Established By Clear And Convincing Evidence That It

Would Have Removed Chief Chambers Absent Her Protected Disclosures To The
Washington Post, Congress, And Agency Officials, And The AJ Erred In Holding
Otherwise.

1. The Agency has a burden under the WPA to show by clear and convincing
evidence that it would have removed Appellant even in the absence of her
protected whistleblowing disclosures, as the AJ properly recognized.



2. The Agency’ s proffered evidence in support of its charges was legally
insufficient to meet the clear and convincing evidence standard under the Act, and
the AJ erred in holding otherwise.

3. Appellant presented compelling evidence of retaliatory motive in several
categories including inadequate investigation of the charges against Appellant,
Agency use of irregular procedure, direct evidence of illegal motive, and dramatic
proximity in time evidence, and the AJ erred in ignoring this evidence.

4. The Agency engaged in disparate treatment, and the AJ erred in holding
otherwise.

Il. THE AGENCY ENGAGED IN A PROHIBITED PERSONNEL PRACTICE
IN VIOLATION OF 5 U.S.C. § 2302(B)(12) WHEN IT RESTRICTED MS.
CHAMBERS COMMUNICATIONS WITH CONGRESS, PLACED HER ON
ADMINISTRATIVE LEAVE, AND REMOVED HER IN RETALIATION FOR
HER COMMUNICATIONS WITH CONGRESS, IN VIOLATION OF
FEDERAL LAW INCLUDING 5 U.S.C. § 7211, AND THE AJERRED IN
HOLDING OTHERWISE.

[1l. THE AGENCY FAILED TO PROVIDE APPELLANT NOTICE AND AN
OPPORTUNITY TO RESPOND TO THE EXTENSIVE EX PARTE
COMMUNICATIONS THE PROPOSING OFFICIAL AND OTHER AGENCY
PERSONNEL HAD WITH THE FINAL AGENCY DECISION MAKER, AND
THE AJERRED IN HOLDING THIS FAILURE WAS NOT A VIOLATION OF
APPELLANT CHAMBERS DUE PROCESS AND STATUTORY RIGHTS.

A. The Agency Officials Extensive And Material Ex Parte Communications
With The Final Agency Decision-Maker Violated The Rule Against Such Ex
Parte Communications Established In Binding Legal Precedent, And The AJ
Erred In Holding Otherwise.

B. The Agency Officials Extensive And Material Ex Parte Communications With
The Final Agency Decision-Maker, Without Notice To Appellant And Without
An Opportunity For Appellant Chambers To Respond, Violated Appellant’s
Procedural Pre-Termination Due Process Rights, And The AJ Erred In Holding
Otherwise.

V. THE AGENCY’S CONCEALMENT FROM APPELLANT OF THE
FINDINGS OF FACT MADE BY THE FINAL AGENCY DECISION-MAKER
VIOLATED CONSTITUTIONAL AND STATUTORY MANDATES, AND
WASA BASISFOR DEFAULT, AND THE AJERRED IN HOLDING
OTHERWISE.



A. The Agency’ s Admitted Intentional Deletion Of The Agency Final Decision-
Maker’s Findings Of Fact From Its Decision Document, And Admitted Filing
And Service Of A Version Of The Decision Document That Omitted These Still
Referenced And Relied Upon Findings Of Fact, Violated 5 U.S.C. Sec. 7513(B),
5 C.F.R. Sec. 752.404(B), The AJ s Acknowledgement Order, 5 C.F.R. 1201.25,
The Constitution’s Fifth Amendment Due Process Guarantee, And Binding Legal
Precedent, And The AJ Erred In Holding Otherwise.

B. The Agency Officials Concealment From Appellant Of The Findings Of Fact
Made By The Final Agency Decision-Maker Violated Appellant’s Procedural
Pre-Termination Due Process Rights, And The AJ Erred In Holding Otherwise.

C. The AJ Erred In Reviewing The Final Agency Decision-Maker’s Deleted
Findings Of Fact In-Camera And Then Refusing To Disclose Those Agency
Findings Of Fact To Appellant, Notwithstanding That There Was No Legitimate
Basis For These Agency Findings Of Fact Falling Under Any Attorney Client Or
Other Privilege.

D. The AJ Erred In Denying Appellant’s Motion To Compel Agency Responses
To Document Requests And Interrogatories Which Sought Agency Production Of
The Concealed Findings Of Fact, And Erred In Denying Appellant’s Request That
These Findings Be Produced At trial As*“Prior Statements’ Under 5 U.S.C. Sec.
1201.62.

V. THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE
ALLEGED MISCONDUCT IN CHARGE NUMBER 2, AND THE AJERRED
IN HOLDING OTHERWISE.

V1. THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE
ALLEGED MISCONDUCT IN CHARGE NUMBER 3, AND THE AJERRED
IN HOLDING OTHERWISE.

VII. THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE
ALLEGED MISCONDUCT IN CHARGE NUMBER 5, AND THE AJERRED
IN HOLDING OTHERWISE.

A. The Agency Failed To Meet Its Burden To Show Misconduct Regarding, And
The AJ Erred In Sustaining, The Specification Of Charge 5 Regarding Chief
Chambers Alleged Failure To Follow An Instruction To Have Two Deputy
Chiefs Take Medical Exams.

B. The Agency Failed To Meet Its Burden To Show Misconduct Regarding, And
The AJ Erred In Sustaining, The Specification Of Charge 5 Regarding Chief
Chambers Alleged Failure To Follow An Instruction To Detail Ms. Pamela
Blyth.



C. The Agency Failed To Meet Its Burden To Show Misconduct Regarding, And
The AJ Erred In Sustaining, The Specification Of Charge 5 Regarding Chief
Chambers Alleged Failure To Follow An Instruction To Cooperate With DOI
Attorney Myers.

VIII. THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE
ALLEGED MISCONDUCT IN CHARGE NUMBER 6, AND THE AJ ERRED
IN HOLDING OTHERWISE.

IX. THE AGENCY CHARGES WERE PROPOSED AND DECIDED BY
BIASED AGENCY DECISION-MAKERS AND THEREFORE NONE
SHOULD HAVE BEEN SUSTAINED, AND THE AJERRED IN HOLDING
OTHERWISE.

X. REGARDING CHARGES 2 AND 3, WHICH ARE RELATED TO MS.
CHAMBERS ALLEGED STATEMENTS TO THE WASHINGTON POST,
THE AGENCY FAILED TO INDEPENDENTLY VERIFY EXACTLY WHAT
STATEMENTS WERE MADE BY MS. CHAMBERS TO THE POST BEFORE
TAKING ACTIONS AGAINST HER, AND CONSEQUENTLY THESE
CHARGES SHOULD NOT HAVE BEEN SUSTAINED, AND THE AJERRED
IN HOLDING OTHERWISE.

X1. AGENCY RETALIATION AGAINST A FEDERAL EMPLOY EE FOR
MAKING PUBLIC STATEMENTS ON MATTERS OF PUBLIC
IMPORTANCE ISA VIOLATION OF THE FIRST AMENDMENT, AND THE
AJERRED IN CONCLUDING THAT THE AGENCY DID NOT VIOLATE
CHIEF CHAMBERS FIRST AMENDMENT RIGHTS AND DID NOT
ENGAGE IN A PROHIBITED PERSONNEL PRACTICE IN VIOLATION OF
5U.S.C. § 2302(B)(12).

XI1. THE ADMINISTRATIVE JUDGE MADE SIGNIFICANT PROCEDURAL
AND EVIDENTIARY ERRORS.

A. The AJErred In Refusing To Allow Appellant To Make An Evidentiary
Record Regarding Evidence Excluded By The AJ.

B. The AJErred In Ordering, Pre-Trial, That Appellant Would Not Be Allowed
To Offer The Testimony Of Former Chief Langston To Show Disparate
Treatment, And Then, Post-Trial, Ruling Against Appellant On The Basis That
Appellant Had Not Offered Evidence Of Disparate Treatment.

C. The AJFailed To Assess or Even Acknowledge The Existence Of The
Substantial Impeachment Of Agency Witnesses That Occurred During Trial Cross
Examination And Depositions Admitted Into The Record, And Other Substantial
Credibility Evidence Which Should Have Precluded The AJ s Substantial
Reliance On Those Witnesses.



1. The AJfailed to recognize that the Agency proposing official Donald Murphy
gave blatant self-serving testimony that was completely unbelievable, and was
established to lack any credibility.

2. The AJfailed to recognize that Agency final decision maker, Assistant Deputy
Secretary of the Interior Paul Hoffman, was substantially impeached during his
trial and deposition testimony, including via self-contradictory testimony, which
should have precluded the AJ s substantial reliance on his testimony.

3. The AJfailed to recognize that Agency comptroller Bruce Sheaffer gave false
testimony and demonstrated that he was unworthy of belief.

4. The AJfailed to recognize that Agency witness Myers via his testimony
demonstrated that he was unworthy of belief by hisfailure to disclose a key
material fact.

D. The AJ Erred In Denying Appellant’s Motion To Compel Discovery
Regarding Deputy Director Murphy’s Private File On Appellant.

E. The AJErred In Denying Appellant’s Motion To Compel Discovery Regarding
U.S. Park Police Records Of Communications With Congress.

F. The AJ Erred In Not Drawing An Adverse Inference From The Agency’s
Failure To Call As An Agency Witness Agency Employee Scott Fear Who Was
Present During The Washington Post Interview Of Chief Chambers.

G. The AJ Erred In Ruling That Although The Appellant’s Extensive Affidavit
Filed Pretrial Was In The Record, That The Numerous Exhibits Attached To The
Affidavit Were Not In The Record.

H. The AJ Erred In Presuming The Agency Acted In Good Faith.

|. The AJ Erred In Excluding Pre-Trial Appellant’s Defenses Under 5 U.S.C.
2302(B)(9) Other Than Allowing One Question Of One Particular Witness
Regarding Appellant’ s Defense That She Was Removed Because She Had
Exercised Appeal And Grievance Rights.

J. The AJ Erred In First Excluding Pre-trial The Testimony Of Former Fraterna
Order Of Police President Jeff Capps, Whose Testimony Would Have Been
Corraborative Of Appellant’s Regarding What Appellant Did And Did Not Say
To The Washington Post, And What Capps Did Say To The Post, And Then
Ruling Post-Trial Against Appellant Chambers On The Basis That Appellant’s
Testimony On This Issue Was Not Corroborated.



XII. THE PENALTY OF REMOVAL WASUNDULY HARSH AND THE
AGENCY FAILED TO CONSIDER NUMEROUS SIGNIFICANT
MITIGATING CIRCUMSTANCES AND IMPROPERLY CONSIDERED
CERTAIN CIRCUMSTANCES AS AGGRAVATING FACTORSWHEN IT
DETERMINED REMOVAL TO BE THE PENALTY, AND THE AJERRED IN
HOLDING OTHERWISE.

A. The Agency (Unwittingly) Admitted That The Nature And Seriousness Of The
Charges Do Not Merit Termination When, On December 12, 2004, The Agency
Offered To Forego Filing Any Of The Charges If Chief Chambers Would Agree
To Allow Mr. Murphy To Screen All Of Her Future Media And Congressional
Interviews, And The AJ Erred In Holding Otherwise.

B. Director Mainella, Appellant’s Second Level Superior, Testified That, If It
Were Her Decision, She Would Re-Instate Chief Chambers On An Agreement
That Ms. Chambers Simply Follow The Rules, Which Also Constitutes An
Agency Admission That The Agency Penalty of Remova Was Unduly Harsh,
And The AJ Erred In Holding Otherwise.

C. Chief Chambers Was Not Fairly Placed On Notice Concerning The Alleged
Conduct Rules She Was Charged With Violating, And The AJ Erred In Holding
Otherwise.

D. Undisputed Evidence Establishes That The Training The DOI Required The
NPS To Provide Ms. Chambers Regarding Agency Regulations And Policies
Upon Chief Chambers' Hire From Outside The Federa Service Was Never
Provided, And The AJ Erred In Not Holding This To Be A Significant Factor
Mitigating the Penalty.

E. Chief Chambers Was Never Provided Specific Training Regarding The
Alleged Rules Allegedly Violated, Specific Written Expectations In A Job
Description, A Performance Appraisal, Performance Standards, Advance Notice
Of The Perceived Violations Prior To Disciplinary Action, Or Written Or
Unambiguous Instructions On The Matters Charged, And The AJ Erred In Not
Holding These Circumstances To Be Significant Factors Mitigating the Penalty.

F. The Penalty Of Removal Was Improper Because The Agency Decision Maker
Hoffman, In Analyzing The “Notoriety’ Of The Offenses, Cited “Numerous
Newspaper Articles And Radio And Television News Stories” AsWell AsThe
Time That NPS Employees Spent Responding To “Letters And Telephone Calls’
Concerning The Case, Matters For Which Chief Chambers Cannot Properly Be
Held Responsible, And The AJ Erred In Not Holding This To Be A Factor Which
Would Invalidate Or Mitigate the Penalty Of Removal Applied By Hoffman.

G. The AJ Erred In Citing “Lack Of Remorse” As A Basis For Remova AsA
Penalty, Apparently Adopting Agency Decision Maker Hoffman’s Rationale That



Chief Chambers Should Be Removed Because Of Her “Inability To See That You
Have Engaged In Misconduct And Y our Lack Of Contrition,” With The Only
Basis In The Record For Such A Finding Being Appellant’ s Exercise Of Her
Rights To Appeal And Respond To False Accusations.

CONCLUSION



QUESTIONS PRESENTED
1. Whether the Administrative Judge (AJ) erred in denying Appellant’s whistleblower defense.

2. Whether Appellant Chambers’ disclosures to the media, Congress, and Agency officials of an
imminent danger to the public in federa parks and parkways, and her disclosure of an imminent
danger of destruction by terrorists of one or more of the “icon” national monuments, were
disclosures protected by the Whistleblower Protection Act (WPA).

3. Whether the AJ erred in holding that Appellant’s disclosures did not reveal a specific and
substantial danger to “any particular person, place or thing,” and therefore these disclosures were
not protected, notwithstanding that the only specifics omitted from Appellant’s disclosures — the
names and precise locations to be targeted by terrorists and criminals -- could only be identified
by apsychic or after it wastoo late to prevent the tragedy.

4. Whether the AJ erred in holding that the Appellant was required to identify and had not
identified “any management action or inaction that created the aleged safety risk” which
Appellant disclosed, and therefore these disclosures were not protected, notwithstanding that the
law imposes no requirement that the source of the danger disclosed be Agency management
actions or inaction.

5. Whether the AJ erred in holding that the Appellant was required to explain and had not
explained, even if the danger disclosed resulted from “management action or inaction,” that the
management action or inaction “was anything other than debatable, simple negligence or
wrongdoing with no element of blatancy,” notwithstanding that the law imposes no such
“blatancy” requirement regarding disclosure of dangersto the public, as distinguished from
disclosures of gross mismanagement or abuse of authority.

6. Whether the AJ erred, after explicitly choosing to not decide, in the IRA analysis portion of
the Initial Decision, whether Appellant Chambers December 2, 2003 e-mail to Congress was
protected activity (because the AJ concluded Appellant failed to exhaust her OSC remedies for
that disclosure), when the AJ then, in the later portion of the Initial Decision presenting the AJ s
anaysis of Ms. Chamber’s Chapter 75 appeal of the Agency removal action, again failed to
decide whether this e-mail, which disclosed an imminent danger of loss of life and destruction
of anational monument, was a protected disclosure, notwithstanding that the law imposes no
exhaustion of OSC remedies requirement on an Appellant’ s affirmative defense of
whistleblowing to an Agency removal action directly appealable to the Board pursuant to 5
U.S.C. sections 7511-7513.

7. Whether the AJ erred in holding that Appellant’s disclosures were not protected given the
substantial information of which Appellant was aware, including akey Inspector Genera’s
report, that informed her reasonabl e belief that there was a specific and substantial danger of
loss of life and destruction of a national monument resulting from a known terrorist threat,
combined with U.S. Park Police staffing and funding limits, a danger specifically recognized in
the Inspector General’ s report, and given that the law judges the reasonabl eness of an

10



employee's belief objectively based on the information available to the employee at the time of
her disclosures.

8. Whether Appellant disclosed a potential violation of law (a potential violation of the Privacy
Act) in Appellant’s letter of complaint delivered to Director Mainella on December 2, 2003,
given that this letter complains of an improper failure by Agency officials to maintain the
confidentiality of Appellant’s personnel files, and given that the law does not require an
employee to cite to a specific law violated in the disclosure.

9. Whether the AJ erred in misconstruing Huffman v. Office of Personnel Management, 263 F.3d
1341 (Fed. Cir. 2001) and erred in misapplying Huffman, holding that disclosures by Ms.
Chambers to her superiors regarding abuse of authority and gross mismanagement related to
mishandling the U.S. Park Police budget were disclosures made in the normal performance of
Appellant’s duties and constituted reporting wrongdoing to the wrongdoer and were therefore,
for both reasons, not protected.

10. Whether the AJ erred and applied a double standard in holding Appellant to being the author
of the quoted and paraphrased statements attributed to her in the Washington Post article of
December 2, 2003 when the AJ sustained certain Agency charges against Appellant based on
Appellant having made such statements to the Post, but elsewhere in the Initial Decision, when
anayzing whether Appellant made protected disclosures, the AJ refuses to credit the Appellant
with having made any particular statements to the Post based on Appellant’ s allegation that some
of the Post statements were not accurate.

11. Whether even if Ms. Chambers' disclosures of imminent dangers of loss life and destruction
of anational monument, and other disclosures, were found not to be specific or substantial
enough to be protected, the AJ nonetheless erred in denying Appellant Chambers’ affirmative
defense of whistleblowing because the Agency clearly perceived Chief Chambersto be a
whistleblower as reflected by a host of blatant circumstances which included the Chief being
given a gag order the day the Post article was published.

12. Whether the AJ erred in holding that the gag order issued by the Agency that prohibited
Appellant from speaking with the press or Congress (or other parties) was not a covered
personnel action that the Board could address.

13. Whether Appellant’ s disclosures were contributing factorsin the Agency removal action and
other actions taken against her.

14. Whether the Agency failed to established by clear and convincing evidence that it would
have removed Chief Chambers absent her protected disclosures to the Washington Post,
Congress, and Agency officials, and whether the AJ erred in holding otherwise notwithstanding
substantial evidence of the Agency’s retaliatory motive, substantial evidence of disparate
treatment, weak evidence supporting the Agency’ s charges, and strong evidence that the
Agency’ s charges were a pretext.

15. Whether the Agency’ s proffered evidence in support of its charges was legally insufficient to
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meet the clear and convincing evidence standard under the Act.

16. Whether the AJ erred in ignoring entire categories of evidence of retaliatory motive including
inadequate investigation of the charges against Appellant, Agency use of irregular procedure,
direct evidence of illegal motive, and dramatic proximity in time evidence.

17. Whether the Agency engaged in disparate treatment in charging Chief Chambers with
misconduct, and whether the AJ applied an incorrect legal standard for disparate treatment,
holding in effect that there could be no employee “similarly situated” to Chief Chambers.

18. Whether the Agency engaged in a prohibited personnel practicein violation of 5U.S.C. §
2302(b)(12) when it restricted Ms. Chambers’ communications with Congress, placed Ms.
Chambers on administrative leave, and removed Ms. Chambers' from her position and the
federal service because she communicated with Congress, and whether the AJ erred in holding
otherwise notwithstanding that retaliation for communications with Congressis a violation of
federal law including 5 U.S.C. § 7211.

19. Whether the AJ erred in concluding that the Lafollette Act, 5 U.S.C. § 7211, and the Anti-
Gag Statute, do not implement or directly concern the merit system principles, and therefore
erred in concluding that an action by the Agency against Appellant in violation of these lawsis
not actionable under 5 U.S.C. § 2302(b)(12).

20. Whether the Agency failed to provide Appellant notice and an opportunity to respond to the
extensive ex parte communications the proposing official and other Agency personnel had with
the final Agency decision maker, and the whether the AJ erred in holding this failure was not a

violation of Appellant Chambers' due process and statutory rights.

21. Whether the Agency officials extensive and materia ex parte communications with the final
Agency decision-maker violated the rule against such ex parte communications established in
Board precedent such as Stone v. Federal Deposit Insurance Corp., 179 F.3d 1368 (Fed. Cir.
1999), and whether the AJ erred in holding otherwise.

22. Whether the Agency officials extensive and material ex parte communications with the final
Agency decision-maker, without notice to Appellant and without an opportunity for Appellant
Chambers to respond, violated Appellant’s procedura pre-termination due process rights
recognized in Cleveland Board Of Education V L oudermill, 470 U.S. 532 (1985), and the AJ
erred in holding otherwise.

23. Whether the Agency’ s concealment from Appellant of the findings of fact made by the final
Agency decision-maker violated constitutional and statutory mandates, and was a basis for
default, and whether the AJ erred in holding otherwise.

24. Whether the Agency’ s admitted intentional deletion of the Agency final decision-maker’s
findings of fact from its decision document, and admitted filing and service of aversion of the
decision document that omitted these still referenced and relied upon findings of fact, violated 5
U.S.C. 8§ 7513(b), 5 C.F.R. § 752.404(b), the AJ s acknowledgement order, 5 C.F.R. § 1201.25,

12



the Constitution’ s Fifth Amendment Due Process guarantee, and binding precedent from the
Federal Circuit established in case decisions such as Stone V. Federal Deposit Insurance Corp.,
179 F.3d 1368 (Fed. Cir. 1999), all of which legal authorities provide that Appellant is entitled to
be provided the reasons relied on by the decision-maker in taking its removal action against her.

25. Whether the AJ erred in holding that the Agency officials concealment from Appellant of
the findings of fact made by the final Agency decision-maker did not violate Appellant’s
procedura pre-termination due process rights recognized in Cleveland Board Of Education V.
Loudermill, 470 U.S. 532 (1985).

26. Whether the AJ erred in reviewing the final Agency decision-maker’s findings of fact in-
camera and then refusing to disclose those Agency findings of fact to Appellant on the basis that
the AJ did not perceive the Agency findings to reveal any material evidence when there was no
legitimate basis for these Agency findings of fact falling under the attorney-client, attorney-work
product, or any other privilege.

27. Whether the AJ erred in denying Appellant’s motion to compel Agency responses to
document requests and interrogatories which sought Agency production of the concealed
findings of fact, given that thereisno basisin the law of privilege or otherwise in law to protect
findings of fact drafted by an Agency decision-maker when those findings of fact continue to be
relied upon by the decision-maker and are referenced in the final decision document, even
though deleted from it.

28. Whether the AJ erroneously sustained Agency charge number 2, which alleges that Chief
Chambers disclosed to the Washington Post security sensitive information, notwithstanding that
the Agency did not establish that the information disclosed was “ sensitive’ nor that Ms.
Chambers' conduct violated any established rule.

29. Whether the AJ erroneously sustained Agency charge number 3, which alleges that Appellant
Chambers made an improper disclosure to the Washington Post of budget information,
notwithstanding that the Agency failed to prove that the information Appellant Chambers
disclosed was confidential or that Ms. Chambers' conduct violated any established rule.

30. Whether the AJ erroneously sustained Agency charge number 5, which alleges that Chief
Chambers failed to follow three supervisor’sinstructions, notwithstanding that the Agency failed
to prove in each case either that the alleged instructions were ever actually givento Ms.
Chambers or that Ms. Chambers failed to follow the instruction given.

31. Whether the AJ erred in sustaining Agency charge number 6 which alleges that Chief
Chambers failed to follow the chain of command in appealing to Deputy Secretary Griles to stop
the imminent detail by Mr. Murphy of Ms. Pamela Blyth because the Agency had no policy
prohibiting Chief Chambers from appealing to Deputy Secretary Griles, Mr. Griles did not object
to Ms. Chambers approaching him on the matter and granted her request to stop the detail, Ms.
Chambers made a good faith effort to exhaust the chain of command, and Mr. Griles did not
direct or approve that any discipline be taken against Ms. Chambers for having appealed to him.
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32. Whether the AJ erred in sustaining four of the six charges notwithstanding that the charges
were proposed and decided by biased Agency decision-makers.

33. Whether the AJ erred in sustaining charges 2 and 3, charges related to Ms. Chambers
alleged statements to the Washington Post, because the Agency failed to independently verify
exactly what statements were made by Ms. Chambers to the Post before taking actions against
her.

34. Whether the AJ erred in concluding that the Agency did not engage in a prohibited personnel
practice in violation of 5 U.S.C. § 2302(b)(12) when it restricted Ms. Chambers
communications with the media and Congress, placed Ms. Chambers on administrative leave,
and removed her from her position and from federal service because she communicated with the
media and Congress regarding imminent and substantial dangers to the public and national
monuments, in violation of Ms. Chambers First Amendment rights.

35. Whether the Administrative Judge erred in refusing to allow Appellant to make an
evidentiary record regarding certain evidence excluded by the AJ.

36. Whether the AJ erred in ordering, pre-trial, that Appellant would not be allowed to offer the
testimony of former Chief Langston to show disparate treatment, and then, post-trial, ruling
against Appellant on the basis that Appellant had not offered evidence of disparate treatment.

37. Whether the AJ failed to assess or even acknowledge the existence of the substantial
impeachment of Agency witnesses that occurred during trial cross examination and depositions
which were admitted into evidence, and other substantial credibility evidence, and consequently
incorrectly placed substantial reliance on those Agency witnesses.

38. Whether the AJ erred in denying Appellant’s motion to compel the Agency to produce
Deputy Director Murphy’s private file on Appellant.

39. Whether the AJ erred in denying Appellant’s motion to compel the Agency to produce U.S.
Park Police records of communications with Congress by the U.S. Park Police and former Chief
Langston, which relate to disparate treatment, and records related to Ms. Chambers
communications with Congress, which communications are both protected activities and one of
the asserted Agency reasons for removing her.

40. Whether the AJ erred in not drawing an adverse inference from the Agency’ sfailure to call
as an Agency witness Agency employee Scott Fear who was present during the Washington Post
interview of Chief Chambers.

41. Whether the AJ erred in narrowly viewing the issue of disparate treatment as only regarding
the penalty issue, and excluding the issue of disparate treatment in the Agency’ s practice of
charging misconduct for certain types of actions.

42. Whether the AJ erred in ruling that although the Appellant’ s extensive affidavit filed pretrial
was in the record, that the numerous exhibits attached to the affidavit were not in the record.
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43. Whether the AJ erred in presuming the Agency acted in good faith.

44. Whether the AJ erred in limiting pre-trial Appellant’s ability to offer evidence to establish
Appellant’s defenses under 5 U.S.C. § 2302(b)(9) other than allowing one question at trial of one
particular witness regarding Appellant’s (b)(9) defense that she was removed because she had
exercised appeal and grievance rights.

45. Whether the AJ erred in first excluding pre-trial the testimony of former Fraternal Order of
Police president Jeff Capps, whose testimony would have been corroborative of Appellant’s
regarding what Appellant did and did not say to the Washington Post, and then ruling post-trial
against Appellant Chambers on the basis that Appellant’s testimony on this issue was not
corroborated.

46. Whether the Agency and the AJ failed to consider numerous significant mitigating
circumstances when determining the penalty, including the Agency’ s failure to provide to
Appellant required training, the Agency’ s failure to fairly place Appellant on notice concerning
the alleged conduct rules she was charged with violating.

47. Whether the Agency improperly considered aggravating factors not disclosed or referenced
in the Agency notice of proposed removal given to Appellant Chambers, including the “ notoriety
of the offenses” and lack of “remorse” and “ contrition.”

48. Whether the Agency improperly considered certain circumstances as “ aggravating,”
including *“ numerous newspaper articles and radio and television news stories” aswell asthe
time that Agency employees spent responding to “letters and telephone calls’ concerning the
case, as well asthe fact that Appellant Chambers maintained her innocence of the charges and
exercised her appeal rights.
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INTRODUCTION

The Administrative Judge (AJ) made numerous errors, both of law and of fact. The
errors of law include both incorrect interpretation of applicable statutes, regulations, and binding
case precedent as well as incorrect application of the law. These errors alone constitute sufficient
grounds for the Board to review and reverse the initial decision. The factual errors made by the
Administrative Judge are likewise numerous and significant, and support the conclusion that the

initial decision was fundamentally flawed.

STATEMENT OF FACTSWITH CITATIONSTO THE RECORD

1. Appellant, Teresa C. Chambers, competed in the Fall of 2001 with candidates from
across the United States for the position of Chief of the United States Park Police. She
was offered the position by National Park Service (NPS) Director Frances P. Mainella
and began working in that capacity on February 10, 2002. Chief Chambers soon learned
that her day-to-day supervision would come from Deputy Director Donald W. Murphy.
(See Appéllant’ s Affidavit at Paragraphs 4 and 6.)

2. Prior to her arrival, key staff of the National Park Service identified tasks that needed to
be completed related to Chief Chambers' arrival. One of those tasks was to provide
Chief Chambers training deemed necessary regarding Federal rules, laws, regulations,
policies and procedures. That task was assigned to Major Michael Fogarty of the United
States Park Police but was never carried out. Ms. Chambers never received the promised
training An email to various responsible parties documented the tasks that were to be
accomplished including thistraining. Deputy Director Murphy was copied on this email.

(See Appéllant’ s Hearing Exhibit “GG,” and Tr. )
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3. Chief Chambers received neither a position description nor any training upon entering the
Federal service. Additionally, she has never received a performance evaluation as a
Federal employee. (See Agency Response to Removal Appeal Exhibit “4j 15,”
transcript of interview of National Park Service Deputy Director Donald Murphy by
Deputy Assistant Secretary Paul Hoffman, February 6, 2004, Page 105, Lines 8 — 15.)
(See also Appellant's Hearing Exhibit “J,” Deposition of Deputy Director Donald W.
Murphy, August 11, 2004, Page 18, Line 6 — Page 26, Line 13.) (See also Merit Systems
Protection Board Hearing Transcript, Testimony of Deputy Director Donald W. Murphy,
September 8, 2004, Page 109, Line 19 —Page 110, Line 1.)

4. The only position description provided to Chief Chambers by the Department of the
Interior (DOI) was one provided after her termination as a part of the Agency’ s response
to her request for production of documents. The typewritten position description is dated
1988, 14 years before Chief Chambers was employed by the National Park Service. The
position description shows the United States Park Police Chief reporting under a subunit
of the National Park Service rather than to the Director herself, asit has existed since
Chief Chamberswas hired. The “supervisor” who signed the position description was
Robert Stanton, who at the time the position description was originally prepared was
identified on the form as the “Regional Director, National Capital Region,” even though
Mr. Stanton’s most recent position was that as Director of the entire National Park
Service and was retired before Chief Chambers was hired. It appears as though whatever
name was typed in as the “employee” has been “whited out” and the name “ Teresa

Chambers’ handwritten inits place. (See Appellant’s Hearing Exhibit “MM.”™)
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5. Soon after she began working in her position as Chief of the United States Park Police,
Chief Chambersinitiated individual meetings with her immediate supervisor, National
Park Service Deputy Director Donald W. Murphy, and his supervisor, National Park
Service Director Fran Mainella, to learn what she could about their expectations of her.
In general, Chief Chambers wastold that they knew she had been a Chief of police for
four years prior to coming to the National Park Service and that they expected that she
would use common sense in deciding when to involve them in decision making and when
to brief them on issues of importance. (See Appellant’s Affidavit at Paragraph 6.)

6. Prior to the protected disclosures Chief Chambers made in the Summer, Fall, and Winter
of 2003 and her increased focus on alerting her superiorsto critical staffing and funding
shortages, the relationship between Chief Chambers and Director Mainella, Deputy
Director Murphy, and those above them was both professional and affable. (See
Appellant’ s Affidavit at Paragraph 7.)

7. There was no expectation that Chief Chambers' interviews with the press had to have
prior approval or clearance regardless of the topic. Many times, she was asked by
Department of Interior press office employeesto act as the Department of Interior’s
spokesperson on specific matters regarding sensitive law enforcement and security
matters. She was not provided guidance on how to handle these matters or what to say
nor was she ever criticized or corrected in any manner by her superiors following these
interviews. Conversely, she frequently received praise for her approach with the media
and her ability to handle “tough” interviews. (See Agency’s Responseto Removal

Appeal Exhibit “4i 12 — 13, transcript of interview of National Park Service Director
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10.

11.

Fran Mainella by Deputy Assistant Secretary Paul Hoffman, February 12, 2004, Page 12,
Line17 —Page 13, Line 8.)

In March of 2003, an incident often described as “ Tractor Man” occurred on National
Park Service property between Constitution and Independence Avenues. During the 36-
hour ordeal, Chief Chambers kept Deputy Director Murphy and Director Mainella
updated on the progress of the situation and, in fact, was called in by Department of the
Interior Secretary Gale Norton herself for a personal briefing. (See Appellant’s Affidavit
at Paragraph 8, which makes reference to an exhibit, two pages of which are emails that
serve as examples of praise Chief Chambers received for her handling of this event.)

At no time during or after thisincident did Deputy Director Murphy or any person in
Chief Chambers' chain of command direct her to work with the Office of the Solicitor or
any of its members with regard to this matter except for Deputy Director Murphy’s
direction to involve the Office of the Salicitor in reviewing the written critique of the
operational aspect of this situation. (See Agency’s Response to Removal Appea Exhibit
“4139,” Appellant’ s written reply to the notice of proposed removal submitted to Deputy
Assistant Secretary Paul Hoffman January 9, 2004, Page 39, Paragraph 1.)

In March of 2003, the United States Park Police under Chief Chambers’ direction
submitted their “budget call” information for Fiscal Y ear 2005 (FY ’05) in the amount of
approximately $42 million. (See Appellant’s Hearing Exhibit “Z.”)

It became clear to Chief Chambersin the Summer of 2003 that the United States Park
Police would be facing adire fiscal crisisin Fiscal Year 2004, and she recognized that it
was her obligation to alert her supervisors to the situation and the possible ramifications.

She immediately began doing so. (See Appellant’s Affidavit at Paragraph 12.)
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12. On June 3, 2003, Chief Chambers received atelephone call from a member of the
National Park Service's Human Resource Office regarding an inquiry from the Office of
the Solicitor for the Department of the Interior into whether psychological evaluations
had been given to Deputy Chiefs Barry Beam and Dwight Pettiford as part of their hiring
in June 2002. (See Agency Response to Removal Appeal, Exhibit “4 m 128,” an email to
Chief Chambers dated June 4, 2003, documenting that this matter was discussed the
previous day, June 3, 2003, with Chief Chambers and others.)

13. Thisinquiry by the Office of the Solicitor was a result of an ongoing investigation by the
Office of Special Counsel (OSC) into the hiring of Deputy Chiefs Beam and Pettiford
pursuant to a complaint filed by “one or more mAJors of the U.S. Park Police.” (See
Appellant’ s Hearing Exhibit “11,” Page 5, memorandum from Patricia Armstrong to
Janice Brooks [ secretary to Deputy Director Donald Murphy], June 6, 2003.)

14. Chief Chambers had additional conversations regarding the evaluations with Patricia
Armstrong, a member of the Solicitor’s Office, on June 5, 2003. (See Agency Response
to Removal Appeal, Exhibit “4 m 129,” afaxed handwritten note, fax machine stamped
June 5, 2003, from Patricia Armstrong to Chief Chambers following a conversation they
had earlier in the day.)

15. Also on June 5, 2003, Chief Chambers alerted Deputy Director Murphy as to the request
from the Office of the Solicitor to have Deputy Chief Beam and Deputy Chief Pettiford
take an entrance-level psychological test. Deputy Director Murphy expressed surprise by
Chief Chambers' notification and, in fact, openly recalled that he had waived that test in
the case of the Chief’ s hiring since the test is only geared toward young applicants who

have never before held police positions. (See Agency’ s Response to Removal Appeal
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16.

17.

18.

Exhibit “4 m 153,” the applicable page from a memorandum from Deputy Director
Murphy to the appropriate Department of the Interior authority asking for and receiving a
waiver of the psychological testing [and other matters] during the hiring process of Chief
Chambers.)

Further, during thisinitial conversation with Chief Chambers on June 5, 2003, Deputy
Director Murphy said he would have “them” (NPS Personnel) waive the requirement for
the deputy Chiefs. (See Agency’s Response to Remova Appeal, Exhibit “4 L 33,”
Appellant’ s written reply to the notice of proposed removal submitted to Deputy
Assistant Secretary Paul Hoffman January 9, 2004, Page 33, Paragraph 3.)

Larry Parkinson, Deputy Assistant Secretary for Law Enforcement and Security in the
Department of the Interior, asked Chief Chambers to meet with him on June 5, 2003,
regarding budget matters. Accompanying her were the civilian Executive Command
Staff member responsible for all United States Park Police fiscal matters, Ms. Pamela
Blyth, and the United States Park Police Budget Officer, Ms. Shelly Thomas. Also
present in this meeting were United States Park Police Fraternal Order of Police (FOP)
Labor Chairman, Leon J. “ Jeff” Capps, and DOI Budget Office member, Bob Baldauf.
(See Appellant’ s Affidavit at Paragraph 16.)

The United States Park Police representatives at this meeting, including Chief Chambers,
believed that the purpose of the meeting was to discuss FY 2004 budget challenges.
They were surprised that, instead, it was set up to review with them the National Park
Service budget proposal for the United States Park Police for FY 2005. (See Appellant’s

Affidavit at Paragraph 17.)
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20.

21.

During this June 5, 2003, meeting, Chief Chambers and her team learned for the first time
that the National Park Service budget proposal for the United States Park Police for FY
2005 had gone forward to the DOI Budget Office without any conversation with Ms.
Blyth or the Chief. (See Appellant’s Affidavit at Paragraph 17.) The United States Park
Police $42 million enhancement submission had been reduced to approximately a $3
million enhancement request to the Department of the Interior.

On June 6, 2003, Patricia Armstrong of the Department of the Interior Office of the
Salicitor, contacted Deputy Director Murphy’ s office and alerted him to the existence of
the Office of Special Counsel investigation referenced in Paragraph 13 and about OSC’s
request for “documentation showing that Beam and Pettiford passed the physical and
psychological tests’ in the course of their being hired. In thiswritten communication to
Deputy Director Murphy’s secretary, Ms. Armstrong wrote that “Due to Chief Chambers
involvement in this case, she believed that Mr. Murphy ought to make the decision for
the Agency.” (See Appellant’s Hearing Exhibit “11,” Page 5, memorandum from Patricia
Armstrong to Janice Brooks [secretary to Deputy Director Donald Murphy], June 6,
2003.)

On June 11, 2003, Chief Chambers learned from the Office of the Solicitor that the
psychological tests for Deputy Chiefs Beam and Pettiford had not been waived. During
the evening of June 11, 2003, Chief Chambers called Deputy Director Murphy and asked
for his assistance in resolving this matter. He seemed disturbed that the tests had not
been waived, and he told her he would be meeting with someone from the Solicitor’s
Office the following day to discuss this matter. (See Agency’ s Response to Removal

Appeal Exhibit “4 L 33,” Appellant’swritten reply to the notice of proposed removal
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23.

24,

submitted to Deputy Assistant Secretary Paul Hoffman January 9, 2004, Page 33,
Paragraph 4.)

On the evening of the following day, June 12, 2003, Chief Chambers called Deputy
Director Murphy to see if he had been able to resolve the psychological testing issue
involving the deputy Chiefs. Deputy Director Murphy advised Chief Chambers that he
had discussed the matter with the Office of the Solicitor representative and had decided to
require the deputy Chiefs to take these tests, even though they had been hired more than
one year earlier. (See Agency’s Response to Removal Appeal Exhibit “4 L 34,”
Appellant’ s written reply to the notice of proposed removal submitted to Deputy
Assistant Secretary Paul Hoffman January 9, 2004, Page 34, Paragraph 3.)

During this conversation, Deputy Director Murphy told Chief Chambers that he thought
it would be best if he (Deputy Director Murphy) called both Deputy Chief Beam and
Deputy Chief Pettiford to his office to explain his decision and rationale to them. (See
Agency’ s Response to Removal Appeal Exhibit “4 L 34,” Appellant’s written reply to the
notice of proposed removal submitted to Deputy Assistant Secretary Paul Hoffman
January 9, 2004, Page 34, Paragraph 3.)

On June 13, 2003, Chief Chambers notified Deputy Chiefs Beam and Pettiford that
Deputy Director Murphy had decided that they should take the entrance-level
psychologica examination and that he would be meeting with each of them to explain his
rationale. (See Merit Systems Protection Board Hearing Transcript, Testimony of
Appellant, Teresa Chambers, September 9, 2004, Page 148, Lines 9 — 13, and Page 187,

Line 22, through Page 188, Line 17.)
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26.

27.

28.

On June 13, 2003, Chief Chambers alerted Deputy Director Donald Murphy and Director
Fran Mainellaviaemail about the rise in traffic accidents on and a safety study of the
Baltimore-Washington Parkway. Chief Chambers suggested that it would be beneficial
to schedule a briefing for Deputy Director Murphy and Director Mainellaregarding this
topic. (See Agency’s Response to Remova Appeal Exhibit “4 m 19.”) Neither Deputy
Director Murphy nor Director Mainella responded to this email. (See Appellant’s
Affidavit at Paragraph 18.)

Rather than having a meeting with Deputy Chiefs Beam and Pettiford, Deputy Director
Murphy had a memorandum prepared for each individual and had the letters placed in
two separate sealed envelopes. While Chief Chambers was at NPS Headquarters, on or
about June 16, 2003, Deputy Director Murphy’s secretary, Janice Brooks, handed Chief
Chambers the two memoranda and a third envel ope addressed to Chief Chambers. The
memoranda are dated June 16, 2003. (See Agency’s Response to Removal Appeal
Exhibits“4 m 136, 137" and “4 m 138.”)

As she handed the envelopes to Chief Chambers, Ms. Brooks advised her that Deputy
Director Murphy had asked that Chief Chambers ensure that the letters were given to the
deputy Chiefs. (See Agency’ s Response to Removal Appeal Exhibit “4 L 34,”
Appellant’ s written reply to the notice of proposed removal submitted to Deputy
Assistant Secretary Paul Hoffman January 9, 2004, Page 34, Paragraph 4.)

As requested, Chief Chambers returned immediately to Headquarters and gave Deputy
Chief Beam his envelope. Deputy Chief Pettiford was not in his office at the time, and
Chief Chambers provided the envelope addressed to Deputy Chief Pettiford to Deputy

Chief Beam for delivery. Deputy Chief Beam later confirmed that he had handed Deputy
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29.

30.

31

32.

33.

Chief Pettiford his envelope that same day. (See Agency’s Response to Removal Appea
Exhibit “4 L 34,” Appellant’swritten reply to the notice of proposed removal submitted
to Deputy Assistant Secretary Paul Hoffman January 9, 2004, Page 34, Paragraph 5.)

On June 23, 2003, Deputy Chief Beam evidenced the steps he took that day to comply
with Deputy Director Murphy’ s direction as provided him by Chief Chambers. (See
Appellant’s Hearing Exhibit “11,” Page 1, email from Barry Beam to Robin Brown, June
23, 2003.)

As evidence that the Chief complied with the instructions, Deputy Chief Beam sent an e-
mail to Chief Chambers and Assistant Chief Benjamin J. Holmes on June 29, 2003,
acknowledging receipt of the directive from Deputy Director Murphy and stating that he
had, as directed, scheduled the psychological examination. (See Agency’ s Response to
Removal Appeal Exhibit “4 m 139.”)

In this same email, notified Chief Chambers and Assistant Chief Benjamin J. Holmes that
he (Deputy Chief Beam) would be filing aformal grievance and EEO complaint in
“reference to the directive and other work related issues,” which he subsequently did.
(See Agency’s Response to Remova Appeal Exhibit “4 m 139 and 140 - 141.”)

This grievance was later denied by Deputy Director Murphy, and Deputy Chief Beam
dropped his EEO complaint. (See Agency’s Response to Removal Appeal Exhibit “4 m
142 - 143.")

Contrary to Deputy Director Murphy’s assertion that he gave instructions to Chief
Chambers on June 12, 2003, to have Deputy Chiefs Beam and Pettiford undergo
psychological testing and that she failed to follow his direction, the evidence shows that

she immediately complied by hand carrying the written directives of June 16, 2003, to
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34.

35.

them. This occurred after sheinformed Deputy Chiefs Beam and Pettiford of Deputy
Director Murphy’ s direction and the requirement to comply on June 13, 2003, the first
working day following Deputy Director Murphy’s informing Chief Chambers of his
decision. Any delay in testing was due to scheduling by the psychologist and others
involved and not due to action or inaction by Chief Chambers. (See Merit Systems
Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,
September 9, 2004, Page 148, Lines 9 — 13, and Page 187, Line 22, through Page 188,
Line 17; see aso Agency’s Responseto Removal Appeal Exhibit “4 L 34,” Appellant’s
written reply to the notice of proposed removal submitted to Deputy Assistant Secretary
Paul Hoffman January 9, 2004, Page 34, Paragraph 5; See also Appellant’s Hearing
Exhibit “11,” Page 1, email from Barry Beam to Robin Brown, June 23, 2003; See also
Agency’ s Response to Removal Appeal Exhibit “4 m 139.”)

Throughout the time between Deputy Director Murphy’ s direction regarding this matter
and the actual completion of the stepsinvolved, Chief Chambers kept Deputy Director
Murphy and Director Mainella updated as to the progress viaemail. (See Agency’s
Response to Removal Appeal Exhibits“4 m 158, 159, 160, and 161.”)

The only notes produced by Deputy Director Murphy regarding the psychological testing
issue involving Deputy Chiefs Beam and Pettiford and, according to the Agency, the only
item relied upon in placing the administrative charge against Chief Chambers regarding
this matter is afour-paragraph typed document constructed by Deputy Director Murphy
six months after this issue came to his attention. (See Agency’s Response to Removal
Appea Exhibit “4 m 163.”) The document is signed by “Donald W. Murphy” and is

dated in handwriting “12/04/03.”
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37.

38.

Deputy Director Murphy’s document described in Paragraph 35 mistakenly states “June
1% as the date he was notified by the Office of the Solicitor and that, in turn, he notified
Chief Chambers. Documentsin evidence support Chief Chambers' assertion that it was
she who notified Deputy Director Murphy about this matter on June 5and that he
received additional information from Patricia Armstrong of the Solicitor’ s Office the
following day, June 6, 2003. (See Agency Response to Removal Appeal, Exhibit “4 m
129, afaxed handwritten note, fax machine stamped June 5, 2003, from Patricia
Armstrong to Chief Chambers following a conversation they had earlier in the day, and
Appellant’ s Hearing Exhibit “11,” Page 5, memorandum from Patricia Armstrong to
Janice Brooks [ secretary to Deputy Director Donald Murphy], June 6, 2003.)

Deputy Director Murphy provided even more erroneous and misleading information to
Deputy Assistant Secretary Paul Hoffman when he was interviewed by him in February
of 2004. (Note that Chief Chambers was not informed of this and other interviews
conducted by Deputy Assistant Secretary Hoffman nor was she provided copies of the
transcripts nor any additional documents considered by Deputy Assistant Secretary Paul
Hoffman in the course of thisinvestigation he conducted until the Department of the
Interior was preparing its case for the Merit Systems Protection Board.) (See Agency’s
Response to Removal Appeal Exhibit “4 ] 1 —27,” transcript of interview of National
Park Service Deputy Director Donald Murphy by Deputy Assistant Secretary Paul
Hoffman, February 6, 2004.)

During the referenced interview, Deputy Director Murphy told Deputy Assistant
Secretary Hoffman that six months had passed since he directed Chief Chambers to have

the deputy Chiefs participate in a psychological test. (See Agency’s Responseto
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40.

Removal Appeal Exhibit 4 13, transcript of interview of National Park Service Deputy
Director Donald Murphy by Deputy Assistant Secretary Paul Hoffman, February 6, 2004,
Page 88, Lines6 —11.) Thiswould have meant that, as of December 16, 2003, nearly
two weeks after Chief Chambers' police powers were suspended and she was placed on
administrative leave, neither of the deputy Chiefs had complied, an assertion that
evidence proves otherwise.

Evidence in the record shows the exact date that Deputy Chief Beam took hisfirst steps
to schedule the psychological testing — that being June 23, 2003, seven calendar days
after being directed to do so. (See Appellant's Hearing Exhibit “11,” Page 1. Further
evidence shows the date that both Deputy Chief Beam and Deputy Chief Pettiford
notified Chief Chambers that they had completed all requirements (See Agency’s
Response to Removal Appeal Exhibit “4 m 159" and “4 m 161.”)

Later in the interview, Deputy Director Murphy told Deputy Assistant Secretary Hoffman
that he met with Chief Chambers about this matter “four or five months, maybe even
more” after he had directed the psychological testing of Deputy Chiefs Beam and
Pettiford and told Deputy Assistant Secretary Hoffman that, at that time, Chief Chambers
had failed to follow his (Deputy Director Murphy’s) instructions regarding the
psychological evaluations. (See Agency’s Response to Removal Appeal Exhibit “4 | 13,
transcript of interview of National Park Service Deputy Director Donald Murphy by
Deputy Assistant Secretary Paul Hoffman, February 6, 2004, Page 90, Lines3—17.)
Thiswould have meant that, as of October 16, 2003 (“four months’), November 16, 2003

(“five months”), or later neither of the deputy Chiefs had complied, an assertion that
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42.

43.

evidence proves otherwise. (See Agency’s Response to Removal Appeal Exhibit “4 m
159" and “4 m 161.")

Deputy Director Murphy also told Deputy Assistant Secretary Hoffman that iswas
Deputy Chiefs Beam and Pettiford themselves, and not Chief Chambers, who provided
updates to Deputy Director Murphy regarding the status of their compliance. Evidencein
the record, however, shows that it was Chief Chambers who consistently kept Deputy
Director Murphy updated. (See Agency’s Response to Removal Appeal Exhibit “4 m
158,” “4m 159,” “4m 160,” “4 m 161,” and “4 m 162.”)

On July 10, 2003, Chief Chambers met with members of the Organization of American
States (OAYS) following aletter dated June 19, 2003, that James Harding, Assistant
Secretary for Management, OAS, sent to Chief Chambers asking for the opportunity to
meet about the “ Shelter in Place” program, which Assistant Secretary Harding described
as“very positive.” (See Agency’s Response to Removal Appeal Exhibit “41 39,”
Appellant’ s written reply to the notice of proposed removal submitted to Deputy
Assistant Secretary Paul Hoffman January 9, 2004, Page 39, Paragraph 2; and Agency’s
Response to Removal Appeal Exhibit “4 m 165 —166,” letter from OAS to Chief
Chambers dated June 19, 2003.)

During this meeting, OAS representatives provided Chief Chambers with a copy of a
document outlining the working relationship between OAS and the United States Park
Police. Chief Chambers thanked the OAS representatives for the document and the
meeting which was in all respects cordial. At no time did anyone complain about any
incident, and no one asked for afollow-up meeting or conversation as aresult of this

gathering. (See Agency’ s Response to Removal Appeal Exhibit “4 1 39,” Appellant’s
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45.

46.

written reply to the notice of proposed removal submitted to Deputy Assistant Secretary
Paul Hoffman January 9, 2004, Page 39, Paragraph 2.) (See also Appellant's Hearing
Exhibit “O0,” Deposition of Assistant Chief Benjamin J. Holmes [retired], August 19,
2004, Page 148, Lines 1 — 14, and Appellant's Hearing Exhibit “PP,” Deposition of
United States Park Police Lieutenant Phillip Beck, August 26, 2004, Page 14, Lines 10 —

21)

. Lieutenant Phillip Beck, Executive Officer for the Office of the Chief, United States Park

Police, confirmed in his sworn deposition that this meeting was set up as “ameet and
greet” asaresult of a“contact” Lieutenant Beck had personally made. (See Appellant's
Hearing Exhibit “PP,” Deposition of United States Park Police Lieutenant Phillip Beck,
August 26, 2004, Page 14, Lines10—21.)

Sometime after July 10, Randolph J. Myers, Senior Attorney, Branch of National Parks,
Office of the Solicitor, scheduled a meeting with someone on Chief Chambers’ staff to
meet with Chief Chambers on July 30, 2003. (See Agency’s Response to Removal
Appeal Exhibit “41 39,” Appellant’swritten reply to the notice of proposed removal
submitted to Deputy Assistant Secretary Paul Hoffman January 9, 2004, Page 39,
Paragraph 4, and Agency’s Response to Remova Appeal Exhibit “4 m 167,” a computer
print out of Chief Chambers caendar for July 30, 2003, including the words at the 2 pm
location, “Meeting with Randy Myers — Canceled, Location: Chiefs[sic] office.)

The July 30 meeting did not occur, and an entry on Chief Chambers' calendar for that
date shows the notation “ Canceled” with no further explanation. (See Agency’s

Response to Removal Appeal Exhibit “4 m 167" a computer print out of Chief
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48.

49,

50.

Chambers' calendar for July 30, 2003, including the words at the 2 pm location,
“Meeting with Randy Myers — Canceled, Location: Chiefs[sic] office.)

Chief Chambers Executive Officer, Lieutenant Phillip Beck, recalled as he testified in
his sworn deposition that either he or Chief Chambers' secretary, Sharon Stephenson,
made “subsequent tries’ to reschedule the meeting with Mr. Myers but that the meeting
was never rescheduled. (See Appellant's Hearing Exhibit “PP,” Deposition of United
States Park Police Lieutenant Phillip Beck, August 26, 2004, Page 30, Line 21, through
Page 31, Line 16.)

Lieutenant Phillip Beck also stated in his sworn deposition that he recalled seeing a
document from Randol ph Myers withdrawing his request for a meeting with Chief
Chambers. (See Appellant's Hearing Exhibit “PP,” Deposition of United States Park
Police Lieutenant Phillip Beck, August 26, 2004, Page 30, Lines 13 -20.)

During hisinterview with Deputy Assistant Secretary Paul Hoffman, Deputy Director
Murphy told Deputy Assistant Secretary Hoffman, I [Deputy Director Murphy] don’t
recall speaking with her [Chief Chambers] directly about thisinstance.” This response
was in answer to Deputy Assistant Secretary Hoffman’s question, “Would you describe
for me the instructions that you gave Teresa Chambers about the OAS matter?’ (See
Agency Response to Removal Appeal Exhibit “4 j 14,” transcript of interview of National
Park Service Deputy Director Donald Murphy by Deputy Assistant Secretary Paul
Hoffman, February 6, 2004, Page 93, Line 22, through Page 94, Line 4.)

In answer to the follow-up question from Deputy Assistant Secretary Hoffman, “ So you
don’'t recall telling Chief Chambers to meet with Randy Myers?’ Deputy Director

Murphy answered, “. .. I’'mamost sure | did . ..” (See Agency Response to Removal

31



5l

52.

53.

4.

Appeal Exhibit “4 ] 14,” transcript of interview of National Park Service Deputy Director
Donald Murphy by Deputy Assistant Secretary Paul Hoffman, February 6, 2004, Page
94, Lines5-11.)

With regard to issues involving the budget, Chief Chambers was again called by Deputy
Assistant Secretary Larry Parkinson to meet with him on July 11, 2003. In that meeting,
she reviewed with him budget shortfalls that would be facing the United States Park
Policein FY 2004 and 2005. Present with Deputy Assistant Secretary Larry Parkinson
was a member of the DOI’ s budget office, Bob Baldauf. Chief Chambers team members
were asked to quickly pull together additional information to present at a future meeting.
The Nationa Park Service Comptroller, Bruce Sheaffer, was not in attendance at this
meeting nor was any other employee from his office. (See Appellant’s Affidavit at
Paragraph 23.)

In the early morning hours of July 16, 2003, Chief Chambers provided a copy of the draft
staffing study the United States Park Police Executive Team had completed to Director
Fran Mainellaand Deputy Director Donald Murphy via email (See Agency’ s Response to
Removal Appeal Exhibit “4 m 100 - 106.”)

Also in the early morning hours of July 16, 2003, Chief Chambers responded in writing
to Bruce Sheaffer, the Comptroller for the National Park Service, to five written
statements he had provided her and to which he had asked her to respond. The document
she prepared was emailed to Mr. Sheaffer and copied viaemail to Director Fran Mainella
and Deputy Director Donald Murphy. (See Appellant’s Affidavit at Paragraph 26.)
Among other topics, this four-page document detailed some of the erosion of the United

States Park Police base funding increase and explained the importance of replacing the
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57.

United States Park Police aging helicopter, the critical status of sworn staffing, and costs
associated with staffing the icons (described therein as “ Code Y ellow” expenses). Chief
Chambers does not recall nor can she locate any response from Mr. Sheaffer regarding
thisinformation nor any reaction from Director Mainella or Deputy Director Murphy.
(See Appellant’ s Affidavit at Paragraph 26.)

On July 16, 2003, Chief Chambers attended an additional meeting with Deputy Assistant
Secretary Larry Parkinson and Bob Baldauf. Thistime, the Comptroller for the National
Park Service, Bruce Sheaffer, was also present. Again, the shortfalls facing the United
States Park Policein FY 2004 and FY 2005 were discussed. (See Appellant’s Affidavit
at Paragraph 27 and 28.)

Additional detailed information was requested of the United States Park Police staff by
Bob Baldauf, including the information provided in the draft staffing study previously
forwarded to Director Fran Mainellaand Deputy Director Donald Murphy. Mr. Baldauf
asked that, within a very short timeframe, Chief Chambers provide information regarding
what services normally provided by the United States Park Police would be cut in FY
2004 in order to work within their budget. Knowing that those decisions would be
outside Chief Chambers' authority, she asked for the opportunity to speak with Director
Fran Mainella. A subseguent meeting was scheduled at which Chief Chambers wasto
provide more detailed information to Mr. Baldauf. (See Appellant’s Affidavit at
Paragraph 28.)

Following the July 16™ meeting, Chief Chambersimmediately reported to Director Fran
Mainella s office to let her know that the DOI Budget Office, through Bob Baldauf, was

requesting additional information, including a prioritization of services and/or patrol
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59.

60.

61.

locations that could be cut at the start of FY 2004. The Director agreed that Chief
Chambers was correct to not provide that information to Bob Baldauf, and she and Chief
Chambers made arrangements to talk over the following few days. (See Appellant’s
Affidavit at Paragraph 29.)

On July 18, 2003, Chief Chambers had a lengthy telephone conversation with Director
Fran Mainellaregarding the budget shortfalls that were facing the United States Park
Police at the start of FY 2004. (See Appellant’s Affidavit at Paragraph 30.)

During this conversation, Chief Chambers informed Director Mainella of the dwindling
staffing numbers in the United States Park Police and an attrition rate that was far
surpassing their hiring authority. Director Mainella s response was an angry outburst
regarding the size of the United States Park Police overtime budget. (See Appellant’s
Affidavit at Paragraph 31.)

During the July 18" conversation with Director Mainella, Chief Chambers further
discussed with her the strain that the mandated staffing at the icon parks was putting on
the ability of the United States Park Police to effectively accomplish its mission in the
other parks for which it was responsible. Director Mainella asked who had mandated the
staffing level at theicon parks. (See Appellant’s Affidavit at Paragraph 32.)

Chief Chambersinformed Director Mainella that the mandate for icon staffing had come
from Secretary Norton through Deputy Assistant Secretary Larry Parkinson following a
study and recommendations by the Department of Homeland Security. Director
Mainella s reaction was another angry outburst during which she reminded Chief
Chambers that she (the Chief) worked for her (the Director) and that Chief Chambers did

not work for Deputy Assistant Secretary Larry Parkinson or the Secretary and that the
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63.

64.

Secretary could not tell Chief Chambers how to staff. (See Appellant’s Affidavit at
Paragraph 32.)

During this conversation, Director Mainella expressed surprise to have heard that, during
the July 16™ budget meeting with Deputy Assistant Secretary Larry Parkinson and others,
one of the United States Park Police staff members had used the example of the
Baltimore-Washington Parkway as a “ dangerous and deadly highway.” (See Appellant’s
Affidavit at Paragraph 33.)

Chief Chambers alerted Director Mainella to the staffing shortages on the Baltimore-
Washington Parkway and to the increased number of traffic accidents and deaths there.
Chief Chambers also told Director Mainellathat other National Parks and areas for which
United States Park Police officers were responsible were suffering reductions in police
services as aresult of staffing shortages and mandated icon staffing. (See Appellant’s
Affidavit at Paragraph 34.)

Chief Chambers alerted Director Mainellato the lack of fundsto pay for overtime
staffing and that just hiring officers does not make it possible to immediately reduce the
need for overtime since it takes nearly one year to get a newly hired officer trained, on
the street, and qualified for “solo” patrol. Chief Chambers also informed Director
Mainellathat, throughout Fiscal Y ear 2003, she (the Chief) had informed both Deputy
Director Donald Murphy and the Nationa Park Service Comptroller, Bruce Sheaffer, of
these matters and had urged them to secure a supplemental appropriation for the United
States Park Police and that the Comptroller had refused to do so. (See Appéllant’s

Affidavit at Paragraph 34.)
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65.

66.

67.

68.

On July 19, 2004, Chief Chambers again wrote an email to Director Mainella regarding
theissue of traffic safety on the Baltimore-Washington Parkway. (See Agency’s
Response to Removal Appeal Exhibit “4 m 20 - 21.”) Director Mainella did not respond
to thisemail. (See Appellant’s Affidavit at Paragraph 36.)

On July 24, 2003, Deputy Director Murphy telephoned Chief Chambers and directed that
she have the United States Park Police Budget Officer, Ms. Shelly Thomas, report to his
office the following morning, July 25, 2003, and further directed that neither Chief
Chambers nor Ms. Thomas's supervisor, Ms. Pamela Blyth, were to accompany Ms.
Thomas. (See Appellant’s Affidavit at Paragraph 37.)

Deputy Director Murphy also told Chief Chambers during this telephone call that he
decided to ask a National Park Service employee, Ms. Dottie Marshall, to meet with him
and Ms. Thomas and to get immersed in the United States Park Police budget process.
(See Appellant’s Affidavit at Paragraph 37.) Chief Chambers later learned that National
Park Service Comptroller Sheaffer also attended the meeting. (See Appellant’s Affidavit
at Paragraph 37.)

Later in the day on July 24, 2003, Ms. Dottie Marshall came to Chief Chambers' office
and told her that, in preparation for the meeting the following morning with Deputy
Director Murphy, Chief Chambers was to prepare budget documents that would show
how the Chief recommended that the United States Park Police could work within its
budget in Fiscal Y ear 2004 despite the anticipated $11.6 Million shortfall. (See

Appellant’ s Affidavit at Paragraph 39.)
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69.

70.

71.

Ms. Blyth, Ms. Thomas, Ms. Marshall, and Chief Chambers worked into the late evening
hours on July 24, 2003, identifying potential service cuts to balance the books for FY
2004. (See Appellant’s Affidavit at Paragraph 40.)
During the late evening hours of July 24, 2003, after completing a series of budget
reduction documents for FY 2004 for Deputy Director Murphy’s meeting the following
day, Chief Chambers faxed these items to his home at his request so that he could review
them. He promised that, after hisreview, he would call Chief Chambers on her way
home and discuss the recommendations. Deputy Director Murphy did not contact Chief
Chambers as promised and did not discuss these documents or information with her
further. (See Appellant’s Affidavit at Paragraph 41.)
During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “Y'Y,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004:

JUDGE BOGLE: Okay. Thank you. TakingustoYY.

MR. HARRISON: Thank you, Y our Honor.

JUDGE BOGLE: Ancther budget document.

MR. HARRISON: Yes, Your Honor, and this one shows proposed cuts by

Ms. Chambers of atype which her supervisors asserted she was unwilling

to make and which others criticized her for not implementing NAPA's

recommendations in regard to; for example, cutting Wolftrap and other

activities considered to be beyond the immediate mission of the Park

Police; also shows Ms. Chambers was forced to cut counter-terrorism

efforts by ahalf-million dollars.

JUDGE BOGLE: This concernsthe'04 budget.

MR. HARRISON: Waéll, that's an issue in this case, Y our Honor.
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The budget shortfall in '04 was carried over in the sense that those same
expenses would carry over into '05, and it'swhy Ms. Chambers said she
needed $27 million instead of 8 or 3 million dollars for the next year.
JUDGE BOGLE: But | don't need the history of why. | mean the
comments that she allegedly made concerned the '05 budget. Taking usto
ZZ.

MR. HARRISON: Y our Honor, if | could just note for the record, Mr.
Schaefer testified that he knew nothing about a shortfall in '04, and this
speaks to that.

JUDGE BOGLE: Okay. | don't know that a shortfall in'04 isrelevant,
though. So —

MR. HARRISON: Wédll, itisto his credibility.
JUDGE BOGLE: Taking—
MR. HARRISON: | would offer it for impeachment.
JUDGE BOGLE: Okay. Takingusto ZZ.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 45,

Line 20 — Page 46, Line 24.)

72. These recommended service cuts, described in Paragraphs 70 and 71, which would have
reduced overtime and narrowed the mission of the United States Park Police, were
apparently never shared with Congressional Staffer Debbie Weatherly, which, according
to information she provided to Deputy Assistant Secretary Paul Hoffman in an interview
he conducted of her on February 18, 2004, caused her to believe that Chief Chambers had
taken no stepsto fulfill this expectation of the Congressional committee for which Ms.
Weatherly works. (See Agency’s Response to Removal Appeal Exhibit “4 g 16,” Line
20, through “4 g 17,” Line 8.)

73. During the meeting Deputy Director Murphy held with Ms. Marshall and Ms. Thomas on

July 25, 2003, he made independent decisions regarding the final budget reductions for
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the United States Park Police. (See Appellant’s Affidavit at Paragraph 42, referencing an
email from Comptroller Sheaffer dated July 25, 2003, to DOI Budget Officer, John
Tresize, stating, “ The priorities for 2005 are listed at the bottom, but not quite in the order
Don [Murphy] and | agreedon . ..”)

74. During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “ZZ,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004:

JUDGE BOGLE: Okay. Takingusto ZZ.

MR. HARRISON: | just need a moment, Y our Honor.

JUDGE BOGLE: See, the problem isyou've offered alot of budget
documents, but they all seem to come from a different point in time, and so,
the figures change, and all they do is confuse theissue in my mind --

MR. HARRISON: Wéll, Y our Honor --

JUDGE BOGLE: -- and thisis some sort of --

MR. HARRISON: This oneis not confusing.

This oneis adocument that shows that Mr. Murphy was given an
explanation of the budget shortfall that he claims he had no knowledge of --
pardon me -- Mr. Schaefer, not Mr. Murphy, and the last page, whichisa
document co-authored by Mr. Schaefer and Mr. Murphy, in the middle,
reflects $11.5 million as the budget shortfall for 2004 and a plan for making
cutsto deal withiit.

This shows that Mr. Schaefer was not testifying credibly in this proceeding,
and | note, Y our Honor, that my client reminds me that her communications
with The Washington Post included communications about what was
happening in 2004, not just 2005.

JUDGE BOGLE: Once again, all of these documents are part of budget

discussions that took place over many, many months, and they're just not
helpful in looking at these charges.
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MR. HARRISON: Waéll, if I may make one specific proffer on this
regarding Mr. Schaefer, Mr. Schaefer was called as arebuttal witness over
our objection on matters he should have been called in the Agency's casein
Chief. Hetestified to two points, really.

One was he said he had seen a document with an 8-point-something-
million-dollar figurein it that the Agency is going to assert supports their
position that Ms. Chambers disclosed something she shouldn't have.

He didn't produce the document. His credibility is at issue on that matter.
He then testified, in response to my question, that he had no knowledge of a
$12 million shortfall. This document shows just the opposite and shows
that heis not to be believed.

That isasignificant point of impeachment which we're allowed to make a
record on.

JUDGE BOGLE: Thank you. Your comments are noted. Let'sgoto
AAA.

MR. HARRISON: So, Your Honor is refusing that document in the record?
JUDGE BOGLE: I'm refusing the document.
MR. HARRISON: And | respectfully note my exception to that.

(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 46,

Line 24 —Page 48, Line 21.)

75. Among the decisions Deputy Director Murphy made during this July 25, 2003, meeting
was one that reduced the amount of overtime funding needed to staff theicons at the
levels mandated by Secretary Norton following a study by the Department of Homeland
Security. (See Appellant’s Affidavit at Paragraph 43, referencing an email from Ms.
Dottie Marshall to Chief Chambers stating in part, “[Deputy Director Murphy] directed
usto. .. reduce code yellow funding.” Ms. Marshall further stated that “1 asked that
[Deputy Director Murphy] discuss that directly with you . . . He said that he would

follow-up on that.”)
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76. During the MSPB hearing, Counsel for Appellant attempted to enter this written

77.

78.

communication, marked as Appellant's Hearing Exhibit “AAA,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004:

JUDGE BOGLE: Thank you. Y our comments are noted. Let'sgoto
AAA. ...

JUDGE BOGLE: | havenoideawhat itis. AAA. Again with the budget
shortfall.

MR. HARRISON: Now thisis, again, regarding Mr. Schaefer being

informed about the budget shortfall by financial officers for the U.S. Park

Police, so he couldn't have really been ignorant of the matter, as he

testified in this proceeding.

JUDGE BOGLE: Okay. | will not accept that document. BBB.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 48,
Line 16 — Page 49, Line 6.)
Chief Chambers was greatly concerned about the ability of the United States Park Police
to maintain safety and security at the icons as a result of the reductions made by Deputy
Director Murphy and by the fact that Director Mainella had directed Chief Chambersto
not reduce police services to the parksin order to increase staffing at the icons. (See
Appellant’ s Affidavit at Paragraph 44.)
On July 28, 2003, Chief Chambers wrote an email to Ms. Marshall thanking her for her
involvement (and in response to her July 25, 2003, email, referenced in Paragraph 76
above.). Inthat email, Chief Chambers wrote:

| noticed on the schedule that comes from the Director’s Office that she

and both Deputy Directors are out all week. Did Mr. Murphy give any

indication as to who was going to break the bad news to the Secretary that

we were disregarding the staffing numbers for ‘yellow’ icon park
protection which have been mandated? | can't imagine that he and the
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Director want me broaching that subject without their involvement, but
how long will it take until the word is out? Did you and Shelly get any
direction to pass on to me? | have not heard from Mr. Murphy since he
told me Thursday of your involvement.

(See Appellant’ s Affidavit at Paragraph 45.)

79. Later in the day on July 28, 2003, Chief Chambers again wrote to Ms. Marshall. In that
email, Chief Chamberstold Ms. Marshall that she (the Chief) felt badly that Ms. Marshal
was put in a position of having to communicate between the Chief and the Chief’ s chain
of command and the Chief and Comptroller Sheaffer. Nonetheless, Chief Chambers
asked Ms. Marshall to “Please pass on my concerns described in the next paragraph to
whomever receives the revised spreadsheet that Pamela has shipped to you.” That
paragraph reads as follows:

When you, Shelly, Pamela, and | worked in my office last week to balance
the books for FY 2004, | understood the task and also understood that |
did not have the authority to change my Code Yellow staffing numbers.
However, since there was no other manner by which to bring the numbers
down, | went through the exercise. In doing so, | looked at each icon and
area of responsibility under Code Yellow and thoughtfully reduced the
numbers to those that | could defend and that would still alow us to
protect those areas. With any additional reduction, however, | can no
longer do that. In addition to the seven positions | eliminated from Code
Yellow staffing in the proposed reductions | prepared, the additional
$877,112 we have been mandated to take away from Code Yellow
projected costs equates to five fewer officers on a 12-hour shift for an
entire year. | cannot in good conscience say that | can adequately protect
these parks with such scarce resources.

(See Appellant’ s Affidavit at Paragraph 46.)

80. During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “CCC,” into evidence but was
denied the opportunity to explain the relevance by the Administrative Law Judge who

was moving so quickly through the documents that she was unwilling to alow counsel 60
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81.

82.

83.

84.

seconds to refresh his memory on this document. (See Merit Systems Protection Board
Hearing Transcript, September 14, 2004, Page 52, Line 4 —Page 53, Line 2.)
Approximately one hour later, Ms. Marshall sent Chief Chambers an email informing her
that she had forwarded the Chief’ s message, referenced in Paragraph 80 above, to
National Park Service Comptroller Bruce Sheaffer (See Appellant’ s Affidavit at
Paragraph 47.)

Sometime after normal business hours on either July 31 or August 1, 2003, Chief
Chambers was stopped in a hallway of the Main Interior Building by Deputy Secretary
Steve Griles who asked her detailed questions about what he had heard was a significant
budget shortfall for the United States Park Police for FY 2004. Deputy Secretary Griles
did not reveal the source of hisinformation. (See Appellant’s Affidavit at Paragraph 48.)
Chief Chambers explained to Deputy Secretary Griles that she was uncomfortable
speaking with him about National Park Service matters without the National Park Service
Director or Deputy Director present; however, he insisted that she do so and assured her
that she should never fear retribution for speaking with him and that he needed to rely on
employees to be candid with him when he reached out to them. Chief Chambers
reluctantly answered his questions about the projected shortfalls. (See Appellant’s
Affidavit at Paragraph 48.)

Chief Chambers shared with Deputy Secretary Griles her concerns of being unable to
adequately protect the icon parksif she and her executive team were not permitted to
either reduce servicesin other areas or if they did not receive a supplemental budget for
FY 2004. Deputy Secretary Griles directed Chief Chambers not to mention their

conversation to Deputy Director Murphy or Director Mainella and promised that he

43



85.

86.

87.

would arrange a meeting with Chief Chambers and DOI budget officials the following
week. He again reiterated that Chief Chambers had nothing to “worry about” by talking
with him and that it was he who had reached out to her. (See Appellant’s Affidavit at
Paragraph 49.)

The following workday, Deputy Secretary Griles contacted Chief Chambers by tel ephone
and told her that he had changed his mind about involving the Department’ s budget office
at this point and, instead, had asked Assistant Secretary Craig Manson, who isin the
chain of command for the United States Park Police and to whom Director Mainella
directly reports, to intervene. He directed Chief Chambers to reach out to him (Deputy
Secretary Griles) “if thingsdon’t go right” and again stated that Chief Chambers should

not fear retribution for doing so. (See Appellant’s Affidavit at Paragraph 50.)

On August 5, 2003, Chief Chambers met with Deputy Director Donald Murphy to review
with him, step-by-step, the budget challenges for FY 2004. She aerted him to the fact
that it would be impossible to continue to meet the mandated staffing at the icon parksin
all three cities under the current budget projections. (See Appellant’s Affidavit at
Paragraph 51.)

Deputy Director Murphy’s response was to tell Chief Chambersthat it was “okay to go
anti-deficient” and that he would assist the United States Park Police if that occurred.
With no additional conversation or input from him, Deputy Director Murphy
acknowledged that “1 know it’s going to be hard,” and he walked out of his office. (See
Appellant’ s Affidavit at Paragraph 51.) (See also Appellant's Hearing Exhibit “J,”
Deposition of National Park Service Deputy Director Donald Murphy, August 11, 2004,

Page 256, Lines 2 — 14, an additional reference by Deputy Director Murphy that “people
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88.

89.

90.

91.

sometimes go anti-deficient.”) (See also Merit Systems Protection Board Hearing
Transcript, September 8, 2004, Page 228, Line 24, through Page 229, Line 7, testimony
of Deborah Weatherly, Staff Director of the Interior Appropriations Subcommittee of the
House of Representatives, during which she decries the act of going “anti-deficient.”)
Later in that same day, August 5, 2003, Deputy Assistant Secretary Larry Parkinson
hosted another meeting regarding budget challenges. At this meeting, Chief Chambers
and her budget staff learned what the Department of the Interior’ s “pass-back” for the
United States Park Police would be for Fiscal Y ear 2005. (See Appellant’s Affidavit at
Paragraph 52.)

In addition to the usual attendees at this meeting was Assistant Secretary Craig Manson.
Assistant Secretary Manson confirmed that, despite any challenges or shortfals, the
United States Park Police must continue to staff at Department-mandated levels at the
icon locations. He assured Chief Chambers that he would make certain that both Deputy
Director Murphy and Director Mainella understood this mandate. (See Appellant’s
Affidavit at Paragraph 52.)

Later in the afternoon on the same day, August 5, 2003, Chief Chambers met one-on-one
with Director Fran Mainellato review the details of the United States Park Police budget
numbers. During this five-hour meeting, they reviewed the history of the pre- and post-9-
11 budget numbers for the United States Park Police and how mandates had changed
since that time. Director Mainella asked a number of questions but offered no solutions
or advice. (See Appellant’s Affidavit at Paragraph 53.)

Director Mainella's only response to these challenges during the August 5 meeting was to

inform Chief Chambers that the United States Park Police Executive Command Staff

45



92.

93.

94.

member responsible for pulling them through these fiscal challenges, Pamela Blyth, was
going to be transferred (or “detailed”) by Deputy Director Donald Murphy in the near
future. (See Appellant’s Affidavit at Paragraph 54.)

Director Mainella said that people in the Main Interior Building, especialy in the
National Park Service, “didn’t like Pamela’ because she wore a“badge,” Director
Mainella s description of a name placard that civilian commandersin the United States
Park Police wear when representing the United States Park Police at meetings and events.
Director Mainellaaso said Ms. Blyth was being detailed because peopl e resented the fact
that Ms. Blyth attended meetings with Chief Chambers. Chief Chambers attempted to
point out that Ms. Blyth attends those meetings that deal with issues within her span of
control, and that the Deputy Chiefs do likewise for matters within their purview. (See
Appellant’ s Affidavit at Paragraph 54.)

Chief Chambers asked for Director Mainella's consideration of the key role Ms. Blyth
played as a member of the Executive Team and especially with regard to working with
the Chief as they addressed these budget and staffing challenges. Director Mainella
stated that she would defer to Deputy Director Murphy and allow him to decide how to
handle Ms. Blyth's assignment. (See Appellant’s Affidavit at Paragraph 55.)

Also on August 5, 2003, Chief Chambers wrote a third time to Deputy Director Donald
Murphy with a copy to Director Fran Mainellaregarding the Baltimore-Washington
Parkway Safety Study. (See Appellant’s Affidavit at Paragraph 56.) Thistime, Chief
Chambers attached a copy of the slide presentation to the email. In that email, Chief
Chambers asked Deputy Director Murphy the following:

Would you like Captain Hay to make this presentation to you and the
Director? This information was presented to Mr. Carlstrom and members
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of his team about one year ago. This was before the most recent data
included in Captain Hay’s presentation included herein and prior to the
report coming back from the Federal Highway Administration. Shall | set
something up that works for yours and the Director’ s calendars?

95. During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “DDD,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004

JUDGE BOGLE: Wél, we need to go alittle bit faster through these.
DDD, again, talks about —

MR. HARRISON: Y our Honor, could | have a chance to respond on
CCceC?

JUDGE BOGLE: Wéll, we're not going to take that much longer with
these. They appear to be not -- to me, to be not relevant.

MR. HARRISON: | beg your pardon, Y our Honor.

JUDGE BOGLE: DDD isan e-mail concerning highway accidents.
MR. HARRISON: Areweon DDD?

JUDGE BOGLE: Yes, we are, and it does not appear to be relevant.
EEE —

MR. HARRISON: Thisis about highway accidents, and | don't
understand how parkway safety, being one of the protected disclosures
Ms. Chambers allegedly made, is not relevant to this proceeding.
JUDGE BOGLE: EEE, code yellow staffing, not relevant.

MR. HARRISON: Y our Honor --

JUDGE BOGLE: FFF -

(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 52,

Line15—Page 53, Line 11.)
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96. Deputy Director Murphy and Director Mainella did not respond to this email, and Deputy
Director Murphy later denied that he had any knowledge that there was a problem with
traffic accidents on the Baltimore-Washington Parkway. (See Appellant’s Affidavit at
Paragraph 57.)

97. On August 6, 2003, the United States Park Police Budget Officer received afax from the
National Park Service Budget Office with the FY 2005 Policy Guidance, which required
aresponse the following week. (See Appellant’s Affidavit at Paragraph 58.)

98. The FY 2005 Policy Guidance document described in Paragraph 98 and included as an
exhibit with Appellant’s Affidavit makes clear that the staffing levels at the icon parks for
which the United States Park Police is responsible were mandated by the Department of
the Interior:

Regarding Threat Level Yellow, the National Park Service shall ensure
that the staffing of the Code Y ellow monuments are covered in 2004 and
2005, in accordance with the Department’ s approved security plans for the
USPP Yellow posts, including the use of newly sworn United States Park
Police officers, contract guard services, and National Park Service rangers,
as necessary. The cost of Code Yellow in 2003 at USPP Yellow postsis
estimated at $8.3 million in overtime. NPS, working with USPP, and
OLES shal aso include a plan for OMB that shows how USPP Code

Yellow posts will be staffed in 2004 and 2005 to fully implement the
Department’s Code Y ellow requirements. (Emphasis added.)

(See Appellant’ s Affidavit at Paragraph 59.)

99. On August 7, 2003, Director Mainellaand Chief Chambers met over lunch and further
discussed issues of budget, staffing, and communication. (See Appellant’s Affidavit at
Paragraph 60.)

100. On August 8, 2003, Deputy Director Murphy informed Chief Chambers for the
first time of hisintent to “detail” Ms. Blyth and assured Chief Chambers that Ms. Blyth

would work directly for him and that he would mentor her. This explanation was quite
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different than that which Chief Chambers received from Director Mainella. (See
Paragraph 93.) (See Agency’ s Hearing Exhibit 7, Deposition of Appellant, Teresa
Chambers, August 18, 2004, Page 251, Line 20, through Page 252, Line 7.) Deputy
Director Murphy provided no anticipated date that this assignment would begin. (See
Agency’ s Hearing Exhibit 7, Deposition of Appellant, Teresa Chambers, August 18,
2004, Page 91, Line 1, through Page 100, Line 5, and Page 117, Lines 11 - 20.) (See
also Merit Systems Protection Board Hearing Transcript, testimony of Appellant, Teresa
Chambers, September 9, 2004, Page 86, Line 23 through Page 87, Line 5.)

101. Chief Chambers expressed her concern to Deputy Director Murphy that the
United States Park Police would likely fail if Ms. Blyth were moved from her regular
position at that particular time. While Chief Chambers did not understand the rationale in
his and Director Mainella s wanting to move Ms. Blyth, Chief Chambers respected their
authority to do so. (See Agency’s Hearing Exhibit 7, Deposition of Appellant, Teresa
Chambers, August 18, 2004, Page 114, Line 17, through Page 115, Line 22, and Page
118, Lines2—8.) (See Merit Systems Protection Board Hearing Transcript, Testimony
of Appellant, Teresa Chambers, September 9, 2004, Page 87, Line 10, through Page 88,
Line4.)

102. While discussing the issue of Ms. Blyth'stransfer, Chief Chambers suggested to
Deputy Director Murphy that, perhaps, it would be appropriate for him to speak directly
with Ms. Blyth in an effort to assure her that the move was temporary and that, as he had
assured Chief Chambers he would work with her to accommodate her continuing
involvement in United States Park Police projectsin which she wasinvolved. He agreed

to do so, reiterating his commitment to work with the Chief Chambers and Ms. Blyth in
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determining her schedule. (See Appellant’s Affidavit at Paragraph 62.) (See also Merit
Systems Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,
September 9, 2004, Page 88, Lines 6 —10.) (See also Agency Hearing Exhibit 7,
Deposition of Appellant, Teresa Chambers, August 18, 2004, Page 117, Line 19, through
Page 121, Line 12; Page 118, Lines 2 — 8; and Page 147, Line 20, through Page 148, Line
10.)

103. Deputy Director Murphy provided Chief Chambers no effective date of Ms.

Blyth's“detail” or transfer during the August 8, 2003, meeting or at any date or time
before or after that meeting. (See Appellant’s Affidavit at Paragraph 62.) (Seeaso
Merit Systems Protection Board Hearing Transcript, Testimony of Appellant, Teresa
Chambers, September 9, 2004, Page 87, Lines 3 — 6; Page 89, Lines 3 —7; Page 98,
Lines2 —4; Page 162, Lines5-9; and Page 163, Lines 10 - 13.) (See Agency Hearing
Exhibit 7, Deposition of Appellant, Teresa Chambers, August 18, 2004, Page 149, Lines
15—16. and Page 185, Lines 4 —22.)
104. On August 11, 2003, in response to an email from Ms. Dottie Marshall, Chief
Chambers replied with an email that, in part, said:
With regard to Code Yellow, it seems as though you have hit my point
exactly. While we cannot maintain the Code Yellow levels, | have been

directed that | MUST maintain the Code Yellow levels. Which begs the
guestion, “What parks and parkways will we choose not to patrol in’ 047

(See Appellant’ s Affidavit at Paragraph 63.)

105. During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “EEE,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the

following narrative exchange during Day 3 of the hearing, September 14, 2004:
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JUDGE BOGLE: EEE, code yellow staffing, not relevant.

MR. HARRISON: Y our Honor —

JUDGE BOGLE: FFF-

MR. HARRISON: Could I note a proffer? The document reflects that
Ms. Chambers was obliged to staff at mandatory levelsfor code yellow for
the icons, for protecting the monuments, which forced her to make other
cuts which put the public in danger in other areas. It also shows -- if you
tieit to the other budget documents which Y our Honor has not allowed
into this record -- that her supervisors were cutting code yellow funding
notwithstanding the mandate, which is part of the motive for her protected
activity and shows why it was reasonable and why it was a specific and
substantial danger.

JUDGE BOGLE: All right. FFF isalso astaffing document, staffing e-
mail, e-mail about staffing. GGG —

(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 52,

Line 25 —Page 53, Line 24.)

106. On August 12, 2003, in response to Chief Chambers' email to Dottie Marshall as
described in Paragraph 104 above, Ms. Marshall sent Chief Chambers an email
suggesting that the Chief “ discuss the Code Y ellow stipulation,” which Ms. Marshall
wrote “can’t be remedied in a budget document.” (See Appellant’ s Affidavit at
Paragraph 64.) Ms. Marshall did not suggest with whom Chief Chambers should discuss
this matter.

107. Chief Chambers' response to Ms. Marshall (See Appellant’s Affidavit at
Paragraph 65) statesin part:

Actuadly, I've talked with everyone up my chain who will listen — to no
avail (although Judge Manson is the first to seem to “get it”). | have been

directed that the staffing numbers are NOT negotiable. We will staff those
positions whether anything else is staffed or not.
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108. During the MSPB hearing, Counsel for Appellant attempted to enter the written
communications described in Paragraphs 106 and 107, marked as Appellant's Hearing
Exhibit “FFF,” into evidence but was denied the opportunity to do so by the
Administrative Law Judge, as detailed in the following narrative exchange during Day 3
of the hearing, September 14, 2004:

JUDGE BOGLE: FFF-—...

JUDGE BOGLE: All right. FFF isalso astaffing document, staffing e-
mail, e-mail about staffing. GGG —

MR. HARRISON: Y ou're going faster than I'm going, Y our Honor.
JUDGE BOGLE: Wéll, we haveto pick up the speed here.

MR. HARRISON: | don't understand our rush, Y our Honor.

JUDGE BOGLE: You're attempting to enter alot of e-mailsinto this
record that no witness has ever addressed and a lot of budget documents
that | can't make heads or tails out of.

They're not final documents; they're just working documents.

It will just complicate the record in away that -- that can't be straightened
out.

MR. HARRISON: Waéll, Your Honor, | apologize, because | did not
understand that there was any procedure in the Merit Systems Protection
Board for having awitness talk about every document offered, because the
Agency certainly hasn't done that with the documentsin its record, and
both parties should have the same opportunity.

JUDGE BOGLE: If the document is clearly comprehensible, a witness
doesn't have to addressiit, but you're -- you're loading up the record with e-
mails and staffing documents and budget documents that | can't
understand, that don't make any sense —

MR. HARRISON: Well —

JUDGE BOGLE: -- outside -- without awitness to explain them.

MR. HARRISON: Weéll, FFF is not one of those, for example.
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JUDGE BOGLE: Wéll, we're past that. 1'm on GGG, and it's --

MR. HARRISON: Waéll, Y our Honor --
JUDGE BOGLE: -- abudget document, e-mails about budget.

MR. HARRISON: I'd like to make a proffer on FFF. May 1?
JUDGE BOGLE: You know, al of this-- maybe thiswill help.
All of thiswill be retained for the record.

MR. HARRISON: That is helpful.

JUDGE BOGLE: If you're unhappy with the outcome of this case, you can argue
that | erred in failing to accept these into evidence.

MR. HARRISON: | appreciate that.

| was thinking Y our Honor might actually reconsider on FFF.

JUDGE BOGLE: No.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 53,
Line 8 — Page 55, Line 22.)

109. On August 18, 2003, Chief Chambers hand carried to Bruce Sheaffer, the
Comptroller of the National Park Service, atwo-page document entitled “ Response to
National Park Service FY 2005 Policy Guidance.” (See Appellant’s Affidavit at
Paragraph 66.) Copies were aso hand carried to Director Fran Mainella and Deputy
Director Donald Murphy with a handwritten note from Chief Chambers attached to each
copy. (See Appellant’s Affidavit at Paragraph 66.)

110. Although it was in draft form, this document explained to Mr. Sheaffer, Director
Mainella, and Deputy Director Murphy the minimum number of recruit classes necessary
to sustain the United States Park Police sworn strength through FY 2005. 1t would

reguire one more recruit class than the number for which the United States Park Police
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force was, at that time, expected to be funded. It also explained that it would not be
possible in FY 2005 to staff the icon security posts with new officers without
compromising community and officer safety. (See Appellant’s Affidavit at Paragraph
67.)

111 On Thursday, August 21, 2003, Deputy Director Murphy met with Pamela Blyth
and introduced her to a person who was to be her new supervisor, Michael Brown. At
some point in the conversation, Deputy Director Murphy stepped out of his office, and
Mr. Brown told Ms. Blyth that her assignment would be full time and that she would not
be permitted to continue to work on United States Park Police projects. Ms. Blyth told
Chief Chambers later that Mr. Brown informed her that Chief Chambers was no longer
Ms. Blyth's“boss.” (See Appellant’s Affidavit at Paragraph 68.) (See aso Merit
Systems Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,
September 9, 2004, Page 88, Line 6, through Page 90, Line5.)

112. Ms. Blyth returned from this meeting and reported to her supervisor, Chief
Chambers, what she had learned. Ms. Blyth aso told Chief Chambers that she had not
yet been informed of a date or time that the assignment would begin. (See aso Merit
Systems Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,
September 9, 2004, Page 90, Lines1-5.)

113. On August 21, 2003, Chief Chambers prepared alengthy email to Deputy
Director Murphy detailing the top 20 projects in which Ms. Blyth had significant
involvement and responsibility. (See Agency’s Response to Remova Appea Exhibit “4

m 120 - 121.")
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114. In the email referenced in Paragraph 113, Chief Chambers thanked Deputy
Director Murphy for the willingness he had expressed to her to consider these
assignments in deciding how many hours or days Ms. Blyth would devote each week to
her “detail” within the National Park Service. Chief Chambers did not reference in this
email when Ms. Blyth would begin this assignment since, as far as she knew, Deputy
Director Murphy had not yet identified adate for it to begin. (See Agency’s Responseto
Removal Appea Exhibit “4 m 120 -121.")

115. Deputy Director Murphy responded with an email back to Chief Chambers that
simply said, “Thanks.” (See Agency’s Responseto Removal Appeal Exhibit “4 m 122 -
124.”.) Again, Deputy Director Murphy failed to identify a date that Ms. Blyth's
assignment would begin, leaving Chief Chambers to believe that he would consider the
many projects in which Ms. Blyth was involved before developing a schedule for Ms.
Blyth.

116. On August 22, 2003, Ms. Blyth emailed Deputy Director Murphy and said that
she would like to discuss some concerns and guestions she had about her “ detail.”
Deputy Director Murphy wrote back and advised Ms. Blyth that he was not in the office
but that they could talk on the telephone Saturday, August 23, 2003. (See Merit Systems
Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,
September 9, 2004, Page 90, Lines1-5.)

117. On Saturday, August 23, 2003, Ms. Blyth and Deputy Director Murphy spoke via
telephone. Ms. Blyth learned for the first time that she was to report to Michael Brown’'s
office on Monday, August 25, 2003, and that he was her new supervisor and that she

would be working for him for up to 120 days. Ms. Blyth contacted Chief Chambers and
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informed her of the direction she had received from Deputy Director Murphy. (See Merit
Systems Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,
September 9, 2004, Page 90, Line 8, through Page 91, Line 10.)

118. At no time did Deputy Director Murphy provide Chief Chambers an effective date
for Ms. Blyth's“detail.” (See also Merit Systems Protection Board Hearing Transcript,
Testimony of Appellant, Teresa Chambers, September 9, 2004, Page 87, Lines 3 —6;
Page 89, Lines 3 —7; Page 98, Lines 2 — 4; Page 162, Lines 5 —9; and Page 163, Lines 10
-13)

119. At no time did Deputy Director Murphy direct or order Chief Chambers to
transfer or detail Pamela Blyth. (See Merit Systems Protection Board Hearing Transcript,
Testimony of Appellant, Teresa Chambers, September 9, 2004, Page 98, Lines 10 — 15;
Page 148, Lines 4 — 8; and Page 187, Lines 16 - 21.)

120. When Chief Chambers learned of Deputy Director Murphy’s decision, either she
or Ms. Blyth alerted Officer Jeff Capps (United States Park Police FOP Labor Committee
Chairman) that certain projects involving the FOP in which Ms. Blyth had been involved
would not move forward as planned. (See Merit Systems Protection Board Hearing
Transcript, Testimony of Appellant, Teresa Chambers, September 9, 2004, Page 91, Line
21, through Page 92, Line 2.)

121. Sometime after learning that information, Officer Capps, who had developed a
positive working relationship with Deputy Secretary Griles, telephoned Deputy Secretary
Griles on August 23, 2003, without prior notification to Chief Chambers, and left avoice
mail advising Deputy Secretary Griles that things were awry within the United States

Park Police regarding the relationship with the National Park Service and urging Deputy
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Secretary Grilesto call Chief Chambers. Officer Capps then telephoned Chief Chambers
and alerted her that he had contacted Deputy Secretary Griles to have him call Chief
Chambers regarding an urgent matter. (See Merit Systems Protection Board Hearing
Transcript, Testimony of Deputy Secretary J. Steven Griles, September 14, 2004, Page 6,
Lines 6—19.)

122. Sometime after receiving this information from Officer Capps, Chief Chambers
attempted to contact Assistant Secretary Manson, who isin the chain of command for the
United States Park Police, in order to alert him that Officer Capps had reached out to
Deputy Secretary Griles and to tell him what had occurred regarding Ms. Blyth’ s transfer.
It was also Chief Chambers' intent to alert Assistant Secretary Manson of the potential
outcomes of having Ms. Blyth pulled from the command staff at this critical time. (See
Appellant’ s Affidavit at Paragraph 74.)

123. Assistant Secretary Manson was on travel and did not answer his cell phone.
Chief Chambers left a message asking Assistant Secretary Manson to call her. Although
Assistant Secretary Manson did not return the call for several days, he testified in sworn
deposition and confirmed the message Chief Chambers left him and confirmed that he
was on travel and had turned off his cellular telephone. (See Appellant's Hearing Exhibit
“QQ),” Deposition of Assistant Secretary Harold Craig Manson, August 20, 2004, Page
100, Line 21 — Page 102, Line 6.)

124. Aware and concerned that the detail of Ms. Blyth was due to start the following
morning on August 25, 2003, and unable to reach Assistant Secretary Manson, Chief
Chambers telephoned Deputy Secretary Griles herself with the intent of leaving him a

brief message to explain why Officer Capps had called. Officer Capps had previously
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aerted Chief Chambers that Deputy Secretary Griles was on travel and would not be
back until much later Sunday night. (See Appellant’s Affidavit at Paragraph 75.)

125. When Chief Chambers telephoned Deputy Secretary Griles, she expected to
receive hisvoice mail and was surprised to get Deputy Secretary Griles himself. Itis
unclear to Chief Chambers whether the conversation continued at that moment or
whether Deputy Secretary Griles called her back soon thereafter. In his sworn deposition
and testimony, Deputy Secretary Griles also expresses uncertainty whether he initiated
the telephone call to Chief Chambers. (See Merit Systems Protection Board Hearing
Transcript, Testimony of Deputy Secretary J. Steven Griles, September 14, 2004, Page 6,
Line 16— Page7, Linel.) (Seeaso the Deposition of Deputy Secretary J. Steven
Griles, August 24, 2004, Page 37, Line 21 — Page 38, Line 7 and Page 39, Lines 12 - 16.)

126. When Deputy Secretary Griles and Chief Chambers did talk, Deputy Secretary
Griles began the conversation by acknowledging that Officer Capps had left an urgent
message for him to call Chief Chambers He indicated he was concerned about this
“detailing of Ms. Blyth” and asked Chief Chambers to explain what was going on. (See
Appellant’ s Affidavit at Paragraph 76.)

127. Chief Chambers explained to Deputy Secretary Griles the circumstances
surrounding Ms. Blyth’'s “detail” and appealed to him to overturn it. She reminded
Deputy Secretary Griles of the staffing and budgetary challenges she and the United
States Park Police were facing and the potential catastrophic impact they could have on
the protection of the icon parks for which United States Park Police officers are

responsible. (See Appellant’s Affidavit at Paragraph 77.)
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128. Chief Chambers explained her concern that these staffing and funding decisions
had the potentia to result in future problems that would discredit the Administration and
the entire Interior Department. In fact, Chief Chambers suggested that Deputy Secretary
Griles consider moving the United States Park Police out from under the National Park
Service. She explained that, not only were there philosophical differences between the
two entities regarding law enforcement, but that she also feared that, upon the Director
and Deputy Director learning that he and Chief Chambers were talking, the relationship
and ability to get the job done would worsen. (See Appellant’s Affidavit at Paragraph
77)

129. During the conversation, Chief Chambers informed Deputy Secretary Griles that
she had appealed to Director Mainellain earlier conversations regarding Ms. Blyth's
“detail” and that Director Mainella had made it clear that she was |eaving the decision on
how to handle Ms. Blyth’s “detail” in Deputy Director Murphy’s hands. (See
Appellant’ s Affidavit at Paragraph 78.)

130. Chief Chambers also explained to Deputy Secretary Griles that, although Deputy
Director Murphy had originally agreed to allow Ms. Blyth to work on her assignments
with the United States Park Police while also participating in her assignment in his office,
he had most recently told Ms. Blyth that she would be working fulltime for Michael
Brown of the National Park Service Strategic Planning Office and that Ms. Blyth was to
report Monday, August 25, 2003, to begin this assignment. (See Merit Systems
Protection Board Hearing Transcript, Testimony of Appellant, Teresa Chambers,

September 9, 2004, Page 196, Lines 2 - 6, through Page 197, Line 3 - 17.)
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131. At no time did Deputy Secretary Griles suggest that Chief Chambers' call was
inappropriate or that she should go back through any other member of her chain of
command. To the contrary, when she expressed concerns of retaliation at the point when
Deputy Director Murphy would learn of the conversation, Deputy Secretary Griles
assured her that no such retaliation would ever occur. He told Chief Chambers that she
should not fear retribution. He thanked her for making him aware of the situation. (See
Appellant’ s Affidavit at Paragraph 78.)

132. Later that same evening or the following morning, Deputy Secretary Griles called
Chief Chambers and reversed Ms. Blyth'stransfer. He assured Chief Chambers that
Assistant Secretary Manson would get involved in working to resolve these issues of
public safety and security and protection of theiconsraised by her. (See Appellant’s
Affidavit at Paragraph 79.)

133. During that phone call, Deputy Secretary Griles directed Chief Chambersto
notify Ms. Blyth that she was to report to United States Park Police Headquarters
Monday, August 25, and not to the location Deputy Director Murphy had directed her to
report. He told Chief Chambers that he would ensure that Deputy Director Murphy and
Director Mainellawere notified of his (Deputy Secretary Griles') decision. (See
Appellant’ s Affidavit at Paragraph 79.)

134. On Monday evening, August 25, just prior to midnight, Deputy Director Murphy
sent an email to Chief Chambers. (See Agency’s Response to Remova Appea Exhibit
“4m179.”) Inthat email, Deputy Director Murphy acknowledged that he was aware that
Chief Chambers had spoken with Deputy Secretary Griles and that Deputy Secretary

Griles had overturned Deputy Director Murphy’s decision to transfer Ms. Blyth.
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135. In the email, Deputy Director Murphy referred to Chief Chambers' “intentions” as
being “nefarious’ and stated that her actions were “unacceptable” and “insubordinate,”
and that, since he (Deputy Director Murphy) was out of town at the time, the
“insubordination [was] all the more egregious.” (See Agency’ s Response to Removal
Appeal Exhibit “4 m 179.”)

136. The email further advised Chief Chambers that Deputy Director Murphy’s
“assistant” would be contacting Chief Chambers to set up a meeting with him and
Director Mainellawhere Chief Chambers would be expected to “explain [her] actions’
which he said he “deem[ ed] totally inappropriate.” (See Agency’s Response to Removal
Appeal Exhibit “4 m 179.”)

137. Chief Chambers was never contacted by Deputy Director Murphy’ s assistant nor
was Chief Chambers asked to appear before him and Director Mainella (or any other
person) to explain her actions. (See Appellant’s Affidavit at Paragraph 80.)

138. Once back in cell phone range on August 26, 2003, Assistant Secretary Manson
called Chief Chambers and advised her that Deputy Secretary Griles had left a voice mail
for him, as had she. He advised her that he would be informing Deputy Director Murphy,
who was out of town, that the Blyth detail had been rescinded. (See Appellant’s
Affidavit at Paragraph 81.)

139. During the phone conversation with Assistant Secretary Manson, Chief Chambers
alerted him to the e-mail Deputy Director Murphy had sent her criticizing her for
contacting the Deputy Secretary and classifying her actions as “ nefarious.” In response,
Assistant Secretary Manson commented to Chief Chambers that, “1 told him not to do

that. | will take care of Mr. Murphy.” (See Appellant’s Affidavit at Paragraph 81.)
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140. Assistant Secretary Manson directed Chief Chambersto provide him with a copy
of the email she described to him. Chief Chambers hand carried a copy of the email to
Assistant Secretary Manson’s office the following day.

141. On August 27, 2003, Director Mainella telephoned Chief Chambers via her
secretary at approximately 3 p.m. Director Mainella asked Chief Chambersif she had
spoken with Deputy Secretary Griles and whether she had put anything in writing to him.
Chief Chambers confirmed to her that Deputy Secretary Griles and she had spoken and
that nothing was in writing. Director Mainellatold Chief Chambers that she (Director
Mainella) and Deputy Director Murphy were on their way to meet with Assistant
Secretary Manson at hisrequest. (See Appellant’s Affidavit at Paragraph 82.)

142. On Wednesday, August 28, 2003, the first in what became a series of meetings on
the mission and budget of the United States Park Police was held with Deputy Assistant
Secretary Larry Parkinson, Deputy Assistant Secretary Paul Hoffman, Deputy Director
Donald Murphy, Chief Chambers and others. That first meeting focused entirely on the
beat patrol structure of the Washington Metropolitan area. Discussions included clear
dialogue regarding staffing shortages and stretched resources. (See Appellant’s
Affidavit at Paragraph 83.)

143. Later in that same day, August 28, 2003, Deputy Secretary Steve Grilesheld a
meeting with Chief Chambers, Director Fran Mainella, Deputy Director Donald Murphy
(who left after about five minutes), and Assistant Secretary Craig Manson. Prior to Chief
Chambers being invited into the meeting, Deputy Secretary Griles met with these
individuals and others about the issue of hisreversing Ms. Blyth's transfer and about the

United States Park Police budget shortages. (See Merit Systems Protection Board
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Hearing Transcript, Testimony of Deputy Secretary J. Steven Griles, September 14, 2004,
Page 10, Line 17 —Page 12, Line 12.)

144. Deputy Secretary Griles himself came out into the hallway after approximately
one and one-half hours to invite Chief Chambers into the conference room where the
meeting was being held. Before entering the room, however, Deputy Secretary Griles
told Chief Chambers firmly, “Nothing bad is going to happen to you.” She
acknowledged in a manner that apparently made him believe that she thought he was
referring to the meeting. He stopped her and told her that he was not referring to the
meeting but, instead, was referring to any retaliation or retribution of any kind as aresult
of hisintervening and reversing Ms. Blyth'stransfer. Chief Chambers told him she
appreciated that assurance. (See Appellant’s Affidavit at Paragraph 85.)

145. Soon after Deputy Secretary Griles and Chief Chambers entered the conference
room, Deputy Director Murphy told Deputy Secretary Grilesthat he had “atrain to
catch” and would have to leave. As Deputy Director Murphy was standing up, he looked
at Deputy Secretary Grilesand said, “And, no, | am not mad.” (See Appellant’s Affidavit
at Paragraph 86.)

146. In the meeting that followed, the participants reviewed, among other things, the
genera issue of budgetary and staffing challenges the United States Park Police was
facing. Chief Chambers shared with Deputy Secretary Griles, Director Mainella, and
Assistant Secretary Manson that she believed that the icon parks were in danger due to
limited resources and that, while she respected Director Mainella and Deputy Director

Murphy, she had a greater obligation to the Secretary, the President of the United States,
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and the American people to not stand silently by and watch something catastrophic occur.
(See Appellant’ s Affidavit at Paragraph 87.)

147. On September 3, 2003, in response to a request Chief Chambers made through the
chain of command to meet with Assistant Secretary Manson, he and she met to review
budget and staffing challenges. He assured her that he would begin conducting monthly
meetings with her and Director Mainella and that he would ask Director Mainellato meet
with her on aregular basis. (See Appellant’s Affidavit at Paragraph 88.)

148. No meetings were ever established with Assistant Secretary Manson, Director
Mainella, and Chief Chambers; and the bi-weekly meetings that were to be established
between Chief Chambers and Director Mainella only occurred on one occasion, October
6, 2003. (See Appellant’s Affidavit at Paragraph 88.)

149. Among the exhibits included with the Agency’ s Prehearing Submissionisa
document dated September 3, 2004, purportedly prepared by Deputy Director Donald
Murphy. (See Agency’s Prehearing Submission Exhibit 3.) (See also Merit Systems
Protection Board Hearing Transcript, Testimony of National Park Service Deputy
Director Donald W. Murphy , September 8, 2004, Page 99, Line 11 — Page 105, Line
12.)

150. The date on the document included as Agency’ s Prehearing Submission Exhibit 3
matches the date of Chief Chambers meeting with Assistant Secretary Craig Manson, as
corroborated by an email she sent to Assistant Secretary Manson thanking him for taking
the time to meet with her. (See Appellant’s Affidavit at Paragraph 88.)

151. During the MSPB hearing, Counsel for Appellant attempted to enter the email to

Assistant Secretary Manson described in Paragraph 150, marked as Appellant's Hearing
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Exhibit “BBB,” into evidence but was denied the opportunity to do so by the
Administrative Law Judge, as detailed in the following narrative exchange during Day 3
of the hearing, September 14, 2004:

JUDGE BOGLE: Okay. | will not accept that document. BBB.

MR. HARRISON: Same exception on that.

JUDGE BOGLE: Just the documentation that she met with Mr. Manson —

MR. HARRISON: Now, this, Your Honor, is critically important, and I'll
tell you why.

Thereis Agency Hearing Exhibit number 3, | believeit is, that isatwo-
page document Mr. Murphy testified about at some length in this
proceeding. It's dated the very same date as this memo, September 3rd.
It's a document in which Mr. Murphy claimed he was talking to himself
and sending documents to himself.

Now, our position is that what he was doing when he said, "Y ou might
want to know this when you meet with Ms. Chambers" -- the "you" he was
talking about was not himself but was Craig Manson, who met with Ms.
Chambers on the very same day that that memo was taken.

That memo was prepared to communicate with Mr. Manson, and Mr.
Manson and Mr. Murphy were contemplating action against Ms.
Chambers outside the chain of command, excluding Ms. Mainella, which
is exactly what Mr. Murphy doesn't want to admit to in this proceeding,
because he is saying that Ms. Chambers should be fired for going outside
the chain of command.

JUDGE BOGLE: That's avery convoluted argument based on,
apparently, an e-mail that says "Thank you for meeting with me."

| do not need that e-mail.

MR. HARRISON: Your Honor, | just can't express my dissatisfaction on
that ruling, because this is the key witness, Mr. Murphy, in this
proceeding, as proposing official.

His credibility was significantly put in issue by his even characterizing his
own document as talking to himself when he used the third person at |east
15 times, and this document explains why he is being dishonest about that.
| think we're entitled —
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JUDGE BOGLE: Thisdocument does not even mention Mr. Murphy.
It'san e-mail from the Appellant to Mr. Manson.
MR. HARRISON: That's precisely my point, Y our Honor.

JUDGE BOGLE: No, were not -- I'm not taking the document, doesn't
mean anything to me --

MR. HARRISON: Waéll, I'm sorry to hear that, Y our

Honor, and | note my exception.

JUDGE BOGLE: -- which iswhy, you know, these documents should
have been offered through your witnesses. 1'm giving you this opportunity
because you apparently did not realize that the attachments to the affidavit
were not already in the record, but you didn't --

MR. HARRISON: That'sright.

JUDGE BOGLE: If you thought they were in the record, you would --
and that they were relevant to your -- your witness testimony, you
obviously would have referred to them during their testimony.

Y ou did not do that.

MR. HARRISON: Y our Honor --

JUDGE BOGLE: So, well go through these, but --

MR. HARRISON: | beg your pardon. | did not know that Mr. Murphy
was going to say on the stand that he was talking to himself --

JUDGE BOGLE: Okay.

MR. HARRISON: -- when this memo was clearly written to athird
person.

JUDGE BOGLE: Wéll, thisisnot an opportunity to rebut everything you
heard in the witness testimony with documents. That's not what thisis
about.

MR. HARRISON: Y our Honor —

JUDGE BOGLE: Thisisonly an opportunity because you apparently did
not realize the stay and its attachments were not in this regard.
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MR. HARRISON: Well, | did not.
JUDGE BOGLE: Taking usto CCC, another e-mail.

MR. HARRISON: Y our Honor, | do not comprehend your ruling, and |
note my exception.

JUDGE BOGLE: Noted.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 49,
Line5—Page52, Line7.)

152. During the National Football League kick-off events on the National Mall on
Thursday, September 4, 2003, Secretary Norton had a member of her staff seek out Chief
Chambers and invite her to her (Secretary Norton's) private VIP tent with Deputy
Secretary Griles and others. While there, Chief Chambers was approached by Deputy
Secretary Griles. He asked her how things were “going” since his meeting with her,
Deputy Director Murphy, Director Mainella, and Assistant Secretary Manson the
previous week. (See Appellant’s Affidavit at Paragraphs 89 — 91.)

153. In response to Deputy Secretary Griles' inquiry, Chief Chambers described the
atmosphere to Deputy Secretary Griles as being “tense” and, yet, positive in that it had
forced them to engage in meaningful conversation about the status of the United States
Park Police budget and the challenges Chief Chambers and the United States Park Police
were facing. Once again, in afirm voice, Deputy Secretary Griles assured Chief
Chambers that she had done * nothing wrong” and that he would ensure that “nothing
bad” happened to her. Hereiterated that he had to rely on key employees, such as Chief
Chambers, to be candid with him and let him know what was going on, and he invited her

once again to let him know if things started “going badly.” Chief Chambers thanked him
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for his leadership and his assurance of protection against any possible retaliation. (See
Appellant’ s Affidavit at Paragraph 91.)

154. On September 8, 2003, Assistant Secretary Manson met with Chief Chambers a
second time to get a sense of how things were going with regard to the events that had
occurred afew weeks earlier. Assistant Secretary Manson again committed to meet with
Chief Chambers and Director Mainella on amonthly basis. (See Appellant’s Affidavit at
Paragraph 92.)

155. On September 12, 2003, Mr. Terry Carlstrom, the Regional Director for the
National Capital Region of the National Park Service, wrote amemo to Chief Chambers
expressing his concern over anticipated cuts in service to which she had alerted him with
regard to the upcoming fiscal year, Fiscal Year 2004. (See Appellant’s Affidavit at
Paragraph 97.)

156. In this memorandum, Mr. Carlstrom stated that “the proposed elimination of these
police services will have an alarming impact on our park programs.” His memo indicates
that copies were sent to National Park Service Comptroller Bruce Sheaffer and National
Park Service Director Fran Mainella. (See Appellant’s Affidavit at Paragraph 97.)

157. On September 16, 2003, Deputy Director Murphy emailed Chief Chambers and
informed her that “NAPA” consultants would be returning to conduct a follow-up
assessment of the United States Park Police in the near future and that he needed an
update as to Chief Chambers' progress prior to an upcoming meeting he, Chief
Chambers, and others would be attending with members of the NAPA team. (See

Appellant’ s Affidavit at Paragraph 99.)
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158. Also on September 16, 2003, Chief Chambers learned via an email from Dottie
Marshall that the previous NAPA update that she assisted the United States Park Policein
preparing was changed by the National Park Service Comptroller’s office prior to the
document being transmitted to Congress. (See Appellant’s Affidavit at Paragraph 100.)
The emall statesthat Ms. Marshall “was never able to get afinal copy of the document.”
Chief Chambers was also unable to obtain afinal copy of the document nor was she
advised of the changes made by the Comptroller’s office to the original document.

159. On September 29, 2003, Chief Chambers attended a meeting with members of
NAPA'’s consulting team who were clearly pleased upon learning from her of the
progress she had made toward the implementation of 20 recommendations they had made
regarding the United States Park Policein 2001. (See Agency’s Response to Removal
Appeal Exhibit “4m 12" and “4 m 13.”)

160. In that meeting, in the presence of Director Mainella and Deputy Director
Murphy, the NAPA team leader suggested strongly that Chief Chambers contact Ms.
Debbie Weatherly, a Congressional staff member of the House Interior Appropriations
Committee, to let her know how successful Chief Chambers had been up to that point in
time. Neither Director Mainella nor Deputy Director Murphy reacted in any manner to
that comment. The NAPA team leader told Chief Chambers that Ms. Weatherly was the
person who had asked the NAPA team to return. (See Appellant’s Affidavit at Paragraph
104.)

161. On September 30, 2003, both a meeting to prepare for an OMB meeting and the
OMB meeting itself were held regarding the FY 2005 budget. Both of these meetings

included an overview of FY 2004 shortfalls that were projected. (See Appellant’s
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Affidavit at Paragraph 105.) Deputy Director Murphy and Comptroller Bruce Sheaffer
were among the attendees at both meetings, as was Chief Chambers.

162. On October 10, 2003, Chief Chambers attended the second in a series of mission
and budget meetings with Deputy Assistant Secretary Larry Parkinson, Deputy Assistant
Secretary Paul Hoffman, Deputy Director Donald Murphy, and others. (See Appellant’s
Affidavit at Paragraph 109.)

163. On October 17, 2003, the third in the series of United States Park Police mission /
budget meetings with Deputy Assistant Secretary Larry Parkinson and others was held,
and on October 31, 2003, the fourth meeting was held. Each of these meetings addressed
the budget and staffing challenges in meeting the obligations for which each of the
components of the United States Park Police was responsible. (See Appellant’s Affidavit
at Paragraph 111.)

164. None of the meetings described in Paragraph 164 was held during the month of
November 2003. The next meeting, and the last meeting Chief Chambers was permitted
to attend, was held on December 1, 2003 as described in Paragraphs 231 and 232. (See
Appellant’ s Affidavit at Paragraph 111.)

165. On October 23, 2003, Chief Chambers sent an email to Director Fran Mainella
and Deputy Director Donald Murphy alerting them to an incident that had occurred the
previous day in which an unknown person sprayed a blast of OC spray (pepper spray) on
Deputy Chief Pettiford s office door. (See Appellant's Hearing Exhibit “JJ.”) Deputy
Assistant Secretary Larry Parkinson, Deputy Assistant Secretary Paul Hoffman, Assistant

Secretary Craig Manson, and Inspector General Earl Devaney were copied on this email.
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166. The email described in Paragraph 165 also detailed a series of incidents
perpetrated against Chief Chambers and members of her executive team during 2002 and
2003, including “a series of office break-ins, computer tamperings, refrigerator
tampering, nails under their vehicle tires, and used condoms on and around their
vehicles” (See Appellant's Hearing Exhibit “JJ.”)

167. These incidents were described by Chief Chambers and Assistant Chief Benjamin
J. Holmes (retired) during their depositions.  (See Agency’ s Hearing Exhibit 7,
Deposition of Appellant, Teresa C. Chambers, August 18, 2004, Page 150, Line 17, -
Page 165, Line 7.”) (See adso Appellant's Hearing Exhibit “OO,” Dposition of Assistant
Chief Benjamin J. Holmes [retired], August 19, 2004, Page 64, Line 10 through Page 68,
Line 12; and Page 102, Line 1, through Page 111, Line 15.)

168. On October 27, 2003, Mr. Larry Poe, a member of the National Park Service
Budget Office working for National Park Service Comptroller Bruce Sheaffer, sent Chief
Chambers an email in which he attached a Word document and spreadsheets “ analyzing
the FY 2004 funding situation for the USPP.” Mr. Poe asked for feedback from Chief
Chambers and the United States Park Police Budget Officer, Ms. Shelly Thomas. (See
Appellant’ s Affidavit at Paragraph 112.)

1609. Thisanalysis produced by Larry Poe concluded that, if the United States Park
Police returned to “FY 2001 levelsfor travel, equipment, supplies, and contracts,” they
would be within budget in Fiscal Y ear 2004 and have nearly $1 Million to cover these
expenses. Chief Chambers knew based on the work she had personally done and the
close scrutiny she had given to the budget documents that it was unredlistic that the

United States Park Police could return to a Fiscal Year 2001 spending level in most areas.
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Chief Chambers also recognized that there were a number of assumptions made, based
upon the explanations and data Mr. Poe provided in the package, that were inaccurate and
that would distort the results. (See Appellant’s Affidavit at Paragraph 112.)

170. On October 30, 2003, Ms. Dottie Marshall emailed Chief Chambers after giving a
“guick look” to the analysis provided by Mr. Poe. She said, in part, that she was
“somewhat uncomfortable using an average salary” as Mr. Poe had done, and she stated
that “the equipment costs are way below even a minimum replacement level.” (See
Appellant’ s Affidavit at Paragraph 115.)

171. On November 3, 2003, Chief Chambers sent an email to Bruce Sheaffer and
copied, among others, Director Fran Mainella, Deputy Director Donald Murphy, Deputy
Assistant Secretary Paul Hoffman, and Deputy Assistant Secretary Larry Parkinson.
Chief Chambers alerted Mr. Sheaffer and othersin that email that a document prepared
by amember of his staff regarding the funding for the United States Park Police was
based on “several faulty assumptions’ which would “greatly skew the outcome.” (See
Appellant’ s Affidavit at Paragraph 121.)

172. In that same email, Chief Chambers mentioned the averaging of salaries and the
assumption that “Code Yellow” overtime in FY 2003 would be sufficient for the
anticipated cost of overtime in FY 2004 were incorrect. A significant paragraph in that
email states:

| do not know whether a specific request to your office prompted the
analysis that has been provided. These documents were, however, the
topic of discussion during aregularly scheduled briefing last week as part
of aseries of briefings with Deputy Assistant Secretaries Hoffman and
Parkinson and Mr. Murphy during which the overall mission of the United
States Park Police, the specific functions of each component of the USPP,

and the dollars necessary to maintain each function are being reviewed. |
would sincerely hope that the documents prepared by your office have not
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been submitted in any formal fashion since it would appear to the reader,
based upon the headings on each page, that they were prepared by the
United States Park Police. Further, the assumptions made could lead one
to erroneous conclusions.

(See Appellant’ s Affidavit at Paragraph 122.)

173. Chief Chambers concluded that same email by saying, “We look forward to
discussing these analyses further with you and your staff as we delve further into the
figures and assumptions presented by your team.” (See Appellant’s Affidavit at
Paragraph 123.)

174. During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “KKK,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004:

MR. HARRISON: Did Y our Honor deny GGG?

JUDGE BOGLE: Yes, | did. 11l isanother e-mail, not relevant. JAJis
another e-mail, not relevant. KKK, another e-mail.

MR. HARRISON: | just object to not being able to make a proffer, Y our
Honor.

JUDGE BOGLE: Wéll, we're taking more time than should be necessary
with this.

MR. HARRISON: Y our Honor, thiswas atotally unanticipated demand
that | believe was due to error of Y our Honor in not considering these part
of the record in thefirst place.

| don't believe I'm properly criticized for taking two minutes per
document.

JUDGE BOGLE: Did you ever file these in connection with either one of
these cases that I'm hearing today? Y ou did not.

MR. HARRISON: Yes. | didinthe order to show cause.
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JUDGE BOGLE: Y ou made an assumption that the stay file was part of
thisfile. That was abad assumption. There was no basis for making it.

MR. HARRISON: Pardon me, Your Honor. | --
JUDGE BOGLE: I'm attempting to let you remedy that.

MR. HARRISON: | don't see that, Y our Honor, actually, the way thisis
playing out. | seeit asjust the opposite.

JUDGE BOGLE: Okay. | don't -- you know, unless you can pick -- some
of thisthat's |eft -- we've got alot of like two-line e-mails here.

Here'sthe -- I'm up to NNN.

MR. HARRISON: Weéll, if | can begin in amoment, I'll try to respond to
you.

JUDGE BOGLE: Thisis--thisisall -- thisisin the record somewhere.
ThisisMs. Norton's response to the --
MR. HARRISON: Which oneisY our Honor --
JUDGE BOGLE: -- |etter that Capps wrote.
MR. HARRISON: Which document is'Y our Honor on at the moment?
JUDGE BOGLE: ItisNNN, and it's already in the record somewhere.
OOO0 isback to an e-mail.
MR. HARRISON: Y our Honor, | --
JUDGE BOGLE: PPP, another e-mail.
MR. HARRISON: | need to make a proffer on LLL.
JUDGE BOGLE: All right. Go ahead.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 56,

Line11 —Page 58, Line 8.)
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175. Chief Chambers received no response to the email described in Paragraphs 172,
173, and 174; and, within weeks (November 26, 2003), she learned that the OMB
passback was returned to the Department of the Interior and ultimately to the United
States Park Police with $5 Million cut from the United States Park Police budget
compared to that which was proposed by the Department of the Interior. (See
Appellant’ s Affidavit at Paragraph 124.)

176. On November 3, 2003, Deputy Director Murphy’s secretary, Ms. Janice Brooks,
contacted Chief Chambers and, on behalf of Deputy Director Murphy, asked Chief
Chambers to provide an account number with regard to where the NAPA study should be
charged. (See Agency’s Response to Remova Appeal Exhibit “4 m 3" and its duplicate
“4mb5,” top email from Chief Chambers to Janice Brooks responding to an earlier
request by Ms. Brooks.)

177. Upon receiving this request, Chief Chambers reached out to her budget officer,
Ms. Shelly Thomas, in an effort to learn which organization pays for something like this
when Congress decides to have a study conducted. Ms. Thomas was not immediately
available to speak with Chief Chambers. Chief Chambers sent an email to Ms. Thomas
to obtain the account number. (See Agency’ s Response to Removal Appeal Exhibit “4 m
3—4" and itsduplicate, Exhibit“4m5-6.”)

178. After an hour or two had passed during which Chief Chambers did not hear back
from Ms. Thomas and, in an effort to get an answer, Chief Chambers telephoned Ms.
Debbie Weatherly, a staff member of the House Interior Appropriations Committee, as
Chief Chambers had done in the past (and as she previously had been encouraged to do

by Director Fran Mainella and Deputy Director Donald Murphy). Chief Chambers
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intended to ask Ms. Weatherly for clarification regarding who was to pay for the
upcoming NAPA report. Chief Chambers |eft a brief telephone message for Ms.
Weatherly since she, too, was unavailable. (See Appellant’s Affidavit at Paragraph 126
[referenced paragraph in Appellant’s Affidavit indicates the incorrect date of November
5, 2003, for this telephone call, which actually occurred on November 3, 2003.])

179. Prior to Ms. Weatherly returning Chief Chambers’ call, Ms. Thomas spoke with
Chief Chambers and also responded to her email. (See Agency’s Response to Removal
Appeal Exhibit “4 m 3" and its duplicate Exhibit “4 m 5.”) Ms. Thomas explained in the
telephone call to Chief Chambers that the United States Park Police would, in fact, have
to pay for the NAPA study, and she provided Chief Chambers an Account Number.

180. In turn, Chief Chambers forwarded Ms. Thomas' email with the account number
to Ms. Brooks and copied Deputy Director Murphy on the email (See Agency’s
Response to Removal Appeal Exhibit “4 m 3" and its duplicate Exhibit “4 m 5.”) This
was all accomplished on November 3, 2003, the same day Chief Chambers was asked for
thisinformation by Deputy Director Murphy through Ms. Brooks.

181. When Ms. Weatherly returned Chief Chambers' call, they had a pleasant
conversation. Chief Chambersfirst explained to Ms. Weatherly why she had originally
called and told her that, in the meantime, she (Chief Chambers) had received an answer
to her question. (See Chief Chambers’ notesto file, Agency’ s Response to Removal
Appeal Exhibit “4 m7—8" and its duplicate Exhibit “4 m 14 — 15.”)

182. Ms. Weatherly then asked Chief Chambers “What' s going on over there?’ and
inquired as to the progress (or what Ms. Weatherly believed was alack of progress)

regarding the NAPA recommendations of 2001. Chief Chambers provided Ms.
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Weatherly with a general overview of the progress that had been made toward the
implementation of the NAPA goals. (See Chief Chambers notesto file, Agency’s
Response to Removal Appeal Exhibit “4 m 7 —8" and its duplicate Exhibit “4 m 14 —
15.")

183. Ms. Weatherly seemed unaware and generally surprised by this information and
even shared with Chief Chambers a story about a Federal employee who “bucked” a
Congressional mandate similar to the NAPA study and that, according to Ms. Wesatherly,
Congressman Regula had this employee fired. Ms. Weatherly and Chief Chambers
agreed to meet informally once each month to share insights and information. (See Chief
Chambers' notesto file, Agency’s Response to Remova Appeal Exhibit“4m7-8" and
its duplicate Exhibit “4 m 14— 15.")

184. On November 6, 2003, Chief Chambers was summoned to Deputy Director
Murphy’ s office with no explanation as to the topic. He asked if she had called Debbie
Weatherly and, upon Chief Chambers' confirmation, told her that he found it “highly
inappropriate” and asked for a detailed explanation as to the content of the conversation.
After explaining to Deputy Director Murphy the substance of her conversation with Ms.
Weatherly, Deputy Director Murphy simply left his office to go to another meeting
without reacting to what Chief Chambers had told him and without providing any
direction as to his expectationsin the future. (See Appellant’s Affidavit at Paragraph
127; See also Agency’ s Response to Removal Appeal Exhibit “41 7,” Appellant’s written
reply to the notice of proposed removal submitted to Deputy Assistant Secretary Paul

Hoffman January 9, 2004, Page 7, Paragraph 4.)
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185. Deputy Director Murphy did not indicate in any manner that he was dissatisfied
with Chief Chambers’ explanation nor did he indicate that he intended to take any further
action regarding this incident. Chief Chambers returned to her office and wrote an email
“tofile” detailing her conversation with Ms. Weatherly and her conversation with Deputy
Director Murphy regarding this matter. (See Chief Chambers notesto file, Agency’s
Response to Removal Appeal Exhibit “4 m 7 —8" and its duplicate Exhibit “4 m 14 —
15.")

186. Just prior to Deputy Director Murphy walking out of his office, he told Chief
Chambers that Associate Solicitor Hugo Teufel needed to talk with her. She
acknowledged this and assured him that she would contact Mr. Teufel immediately.
Chief Chambers attempted to contact Mr. Teufel within the next two minutes, but he was
not available. Chief Chambers |eft a voice message for Mr. Teufel. (See Appellant’s
Affidavit at Paragraph 128.)

187. On the afternoon of November 6, 2003, Chief Chambers emailed Deputy Director
Murphy and informed him that, per his direction, she had reached out to Associate
Solicitor Teufel viahis private line and had left a message for him to call her. (See
Appellant’ s Affidavit at Paragraph 129.) Thisdirection to talk with Mr. Teufel isthe
only direction Chief Chambers ever received from Deputy Director Murphy during the
time they worked together wherein Deputy Director Murphy directed her to talk with or
meet with a member of the Solicitor’s Office.

188. During the MSPB hearing, Counsel for Appellant attempted to enter the email
described in Paragraph 187 into evidence but was denied the opportunity to even make a

proffer by the Administrative Law Judge regarding this item, which had been marked as
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Appellant’s Exhibit “MMM.” (See Merit Systems Protection Board Hearing Transcript,
September 14, 2004, Page 56, Line 11 —Page 58, Line 8.)

189. At some point after receiving her message, Mr. Teufel contacted Chief Chambers
and asked for an opportunity to meet with her on a number of topics. Chief Chambers
immediately accommodated that request by finding time on her schedule to meet with
Mr. Teufel. (See Agency’s Hearing Exhibit 7, Deposition of Appellant, Teresa
Chambers, August 18, 2004, Page 224, Line 14, through Page 225, Line 20.)

190. On November 7, 2003, Chief Chambers met with Mr. Teufel who was
accompanied by Randy Myers of his staff and whom he supervised. Among the topics
discussed was a draft agreement from the Organization of American States which Chief
Chambers' staff had, at her request, sent to Mr. Myersfor hisreview. (See Agency’s
Hearing Exhibit 7, Deposition of Appellant, Teresa Chambers, August 18, 2004, Page
224, Line 14, through Page 225, Line 20.)

191. Chief Chamberstold Mr. Teufel that she had been surprised to see Mr. Myers
characterize in awritten document a meeting she had with members of the Organization
of American States as a“complaint” and explained to Mr. Teufel the tenor of the
meeting, which was a “meet and greet” and in which this document had been presented to
Chief Chambers. (See Agency’s Hearing Exhibit 7, Deposition of Appellant, Teresa
Chambers, August 18, 2004, Page 224, Line 14, through Page 225, Line 20.)

192. Chief Chambers again asked Mr. Myers to review the document and work with
the staff of the United States Park Police Planning Section on this matter. Following this
meeting with Mr. Teufel and Mr. Myers on November 7, 2003, Chief Chambers

considered this matter closed and received no further request during that meeting or at
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any time thereafter from either Mr. Teufel or Mr. Myers (nor from Deputy Director
Murphy) for additional meetings regarding the Organization of American States. (See
Agency’ s Hearing Exhibit 7, Deposition of Appellant, Teresa Chambers, August 18,
2004, Page 224, Line 14, through Page 225, Line 20.)

193. During the MSPB hearing, Counsel for Appellant attempted to recall Appellant to
have her testify asto this meeting after the Agency’ s witness, Randall Myers, denied that
he had ever met with Chief Chambers about this matter. The Administrative Law Judge
denied Counsel for the Appellant the opportunity to recall the Appellant as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004-

JUDGE BOGLE: Now, you mentioned there were two matters.

What's the other matter going to be?

MR. HARRISON: The other matter, Y our Honor, isthat, at least as |
understand the progress of this case, which involves an appeal -- two
appeals -- oneisan IRA appeal and oneis a Chapter 75 appeal -- there are
two points of testimony from Ms. Chambersthat | would like to offer in

rebuttal on the IRA appeal only. It would take about 10 minutes.

JUDGE BOGLE: Andwhat isthe reason she was not asked that when she
was called before?

MR. HARRISON: Thereasonis, Your Honor, that it respondsto Mr.
Schaefer's testimony and Mr. Myers' testimony, which were the Agency's
rebuttal witnesses.

JUDGE BOGLE: WEéll, they were, but you knew long in advance that
they were going to be called as rebuttal witnesses.

Frankly, | -- | generally do not allow awitness to be recalled unless there's
some reason you could not have reasonably expected that the matter you
want to take testimony on would have come up --

MR. HARRISON: | think that'sfair, Y our Honor.
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JUDGE BOGLE: -- and after working with this case over the last many
weeks, | can't imagine there's anything that you could not have reasonably
anticipated --

MR. HARRISON: Waéll, Y our Honor --
JUDGE BOGLE: -- would come up.

MR. HARRISON: | reasonably anticipated quite a bit, but there are two
points | have in mind which | would offer as precisely the points for Ms.
Chambers' testimony.

OneisMr. Schaefer said something unanticipated, which was that he
could not remember of a $12 million shortfall for the U.S. Park Police for
fiscal year '04. Ms. Chambers can identify documents, which are part of
our offerings, which show that Mr. Schaefer was directly informed and
actually participated in preparing a response to that shortfal, which shows
his testimony was not correct, at best.

The second point isthat Mr. Myers testified that he -- as | recall his
testimony -- that he had never met with Ms. Chambers regarding the
Organization of American States matter, and Ms. Chambers -- and that is
incorrect and was not anticipated.

He did meet at some point in time with Ms. Chambers on that matter, and
it was prior to Mr. Murphy raising the charge against Ms. Chambers on
that issue.

Those are two points that may take maybe five minutes, but those are why
I'm calling her.

JUDGE BOGLE: Wéll, with respect to the first one, if there's a document
that contradicts awitness' testimony, | would expect you to point that out
in your closing comments.

MR. HARRISON: | can do that.

JUDGE BOGLE: And with respect to the meetings, | think the record will
-- will show what -- what occurred and what did not occur, and | will
assure you | will review all of it, but | don't believe we need to recall Ms.
Chambers to go back over it.

MR. HARRISON: Y our Honor, could | have just one second to confer

with my client asto whether the record reflects her meeting with Mr.
Myers that | was hoping to offer her testimony for?
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It may, but if it doesn't, | would like to take exception to your ruling.
JUDGE BOGLE: All right. Go ahead.

MR. HARRISON: It appears, Y our Honor, that Ms. Chambers' affidavit
does not address her meeting with Mr. Myers, and it may not be elsewhere
in the record. On that one point, | would take exception to Y our Honor's
ruling. 1 will live with your ruling on the -- the documents regarding the
shortfall, because | believe those documents do establish it.

JUDGE BOGLE: Okay.

So, with that, except for the exhibits that you have offered, we are ready
for closing comments, are we not?

MR. HARRISON: | believe so.

JUDGE BOGLE: All right.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 21,
Line 23 —Page 24, Line 25.)

194. On November 18, 2003, Chief Chambers completed an assignment given her by a
member of Director Fran Mainella s staff, Mr. Leonard Stowe. (See Agency’s Response
to Removal Appeal Exhibit “4 m51.”) That assignment asked Chief Chambersto
prepare aresponse for Director Mainella' s signature to aletter United States Park Police
FOP Labor Committee Chairman Jeff Capps had written to DOI Secretary Gale Norton
on October 22, 2003, about his concerns regarding staffing at the icon parks. (See
Agency’ s Response to Removal Appeal Exhibit “4 m 52 - 54.”)

195. In response to the assignment described in Paragraph 194, Chief Chambers
prepared a draft |etter (See Agency’s Response to Removal Appeal Exhibit “4 m 56 —
577) and attached it to an email on which Director Mainella and Deputy Director Murphy

were copied. (See Agency’s Responseto Remova Appeal Exhibit “4 m55.”) The draft
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letter prepared by Chief Chambers and shared with Director Mainella and Deputy

Director Murphy acknowledged, among other things, the following:
Recognizing the drain to personnel the icon staffing mandates have
imposed, Chief Chambers has taken steps to expand the existing contract
for security guards and to expand the number of guards employed by the
United States Park Police. These guards will take the place of some of the
officers working at these posts, allowing those officers to return to other
patrol functions. Some of those officers could potentially be used in a

special enforcement component as you have described in your letter or in
an undercover capacity.

An ongoing review is currently being conducted at the direction of the
Assistant Secretary for Fish and Wildlife and Parks, Judge Craig Manson,
in order to better understand the role and funding challenges of the United
States Park Police.

196. Chief Chambers received no feedback from either Director Mainella or Deputy
Director Murphy regarding the draft response she had prepared; however, from the
member of Director Mainella s staff who reviewed the |etter, Chief Chambers received
the following feedback: “Thedraft isvery good . . . The letter will be taken over to the
Director for signature by COB today (11/19/03). Thank you very much for all of your
help!” (See Agency’s Response to Removal Appeal Exhibit “4 m 55.”)

197. Officer Capps told Chief Chambers as recently as August 2004 that he never
received this or any written response to his letter to Secretary Norton. (See Appellant’s
Affidavit at Paragraph 140.)

198. On Thursday, November 20, 2003, Chief Chambers was interviewed by areporter

from The Washington Post regarding information he had been provided by the Chairman

of the United States Park Police FOP Labor Committee, Officer Jeff Capps. The reporter
asked Chief Chambers to react and respond to various data he had with regard to United

States Park Police staffing and budget. (See Appellant’s Affidavit at Paragraph 142.)
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199. The information the reporter had, which was largely unknown up to that time by
the general public, dealt with issues of staffing and community and motorist safety.
Impacting these issues was, of course, the matter of the United States Park Police budget,

of which the Washington Post reporter had already been provided a great deal of detail by

the United States Park Police FOP Labor Committee Chairman. (See Appellant’s
Affidavit at Paragraph 143.)

200. Chief Chambers' responses to the reporter were candid and, yet, supportive of the
National Park Service leadership and the Administration. During the interview, given the
lack of successin remedying the situation through interna efforts, Chief Chambersfelt it
was important to inform the public through the media that there were public safety
implications and consequences of the budget and staffing limitations facing the United
States Park Police. (See Appellant’s Affidavit at Paragraph 143.)

201. Immediately upon concluding the interview, Chief Chambers telephoned Deputy
Director Murphy and notified him of the detailed information the reporter had and the
type of questions she had been asked. (See Appellant’s Affidavit at Paragraph 144.)

202. During this telephone conversation, Deputy Director Murphy asked Chief
Chambers to notify Deputy Assistant Secretary Larry Parkinson and told her he would
notify Director Fran Mainella. Chief Chambers notified Deputy Assistant Secretary
Parkinson viaemail, copying Deputy Assistant Secretary Paul Hoffman, Director
Mainella, and Deputy Director Murphy. (See Agency’s Response to Removal Appeal
Exhibit “4 m 177 and its duplicate, Exhibit “4 m 72.”)

203. Deputy Director Murphy also asked that Chief Chambers have the United States

Park Police Press Officer, Sergeant Scott Fear, notify Lisa Harrison (Nationa Park
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Service Communications Director), David Barna (National Park Service Press Officer)
and John Wright (DOI Press Officer) about the interview that had just taken place with

The Washington Post. This, too, was accomplished viaemail. (See Agency’s Response

to Removal Appeal Exhibit“4 m 75.”)

204. When Chief Chambers described the interview to Deputy Director Murphy during
this telephone conversation, Deputy Director Murphy characterized the interview as “no
big deal” and stated that Nationa Park Service Ranger FOP representatives had recently
done the same thing as the United States Park Police FOP Chairman had done. (See
Appellant’ s Affidavit at Paragraph 144.)

205. Deputy Director Murphy at no time asked for any additional information
regarding thisinterview nor did he send any written communication to Chief Chambers
asking for additional information regarding this matter. (See Merit Systems Protection
Board Hearing Transcript, Testimony of Appellant, Teresa Chambers, September 9,
2004, Page 153, Line 25 — Page 154, Line 7.)

206. On November 21, 2003, National Park Service Press Officer, David Barna,
emailed Deputy Director Donald Murphy and others informing them that the United

States Park Police Fraternal Order of Police had contacted the Washington Post “ about

funding short falls” and that Chief Chambers had been interviewed by the Post the
previous day. (See Merit Systems Protection Board Hearing Transcript, Testimony of
Deputy Director Donald W. Murphy, September 8, 2004, Page 141, Line 21 — Page 142,
Line24.)

207. Mr. Barna also indicated in this email that either Director Fran Mainella or

Deputy Director Murphy would have an opportunity to be interviewed by the Post
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reporter. Mr. Barnarecommended, however, that, since Chief Chambers had already
been interviewed, that neither Director Mainella nor Deputy Director Murphy should
agreeto aninterview. (See Merit Systems Protection Board Hearing Transcript,
Testimony of Deputy Director Donald W. Murphy, September 8, 2004, Page 141, Line
21 —Page 142, Line 24.)

208. In his testimony during the Merit Systems Protection Board hearing, Deputy
Director Donald Murphy identified this email and confirmed that he had been notified
that the Fraternal Order of Police “had spoken with the Post reporter” and that he “and
other officials of the Park Service had an opportunity to be interviewed by The
Washington Post, had [they] chosen to do so, regarding that same article before it came
out.” (See Merit Systems Protection Board Hearing Transcript, Testimony of National
Park Service Deputy Director Donald W. Murphy, September 8, 2004, Page 141, Line
21 — Page 142, Line 24.)

200. On Monday, November 24, 2003, Chief Chambers received atelephone call from
Mr. John Wright, the press officer for Secretary Norton. He asked her about the

interview with The Washington Post and about the type of questions she was asked, the

type of answers she provided, and the extent of the information with which the reporter
was armed. After hearing from Chief Chambers, Mr. Wright informed her that she was
to remain the sole contact and spokesperson for the Department of the Interior on this
matter. (See Appellant’s Affidavit at Paragraph 147.)

210. On Tuesday, November 25, 2003, while attending an unrelated event with
Director Mainella, Director Mainella asked Chief Chambersif she had recently been

interviewed by The Washington Post. Chief Chambers confirmed that she had and
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provided Director Mainella a brief summary of what occurred. (See Appellant’s
Affidavit at Paragraph 148.)

211. During that same conversation, Director Mainellareminded Chief Chambers that
she (Director Mainella) would have preferred to have learned about the interview
immediately after it occurred. Chief Chambers explained to Director Mainellathat she
had anticipated that Director Mainellawould want to know immediately and that, asa
result, she had notified Deputy Director Murphy immediately who said he would notify
Director Mainella himself. (See Appellant’ s Affidavit at Paragraph 148.)

212. Chief Chambers told Director Mainella about the subsequent telephone call from
John Wright. Director Mainella asked if Chief Chambers was “ careful” with what she
said to the Post. Chief Chambers assured her that she had been. (See Appellant’s
Affidavit at Paragraph 148.)

213. On Wednesday, November 26, 2003, a scheduled day off for Chief Chambers, a
nationwide conference call was conducted within the National Park Service that included
Director Mainella, both deputy directors, all regional directors and their budget officers,
all associate directors, the United States Park Police Assistant Chief of Police (the #2
position in the organization), and the United States Park Police Budget Officer. The
conference call wasin referenceto OMB’s FY 2005 passback. (See Agency’s Response
to Appellant’s Individual Right of Appeal (IRA) Exhibit “4 m.”)

214. During that conference call, according to Assistant Chief Benjamin J. Holmes
(now retired) and Budget Officer Shelly Thomas, in response to a Regional Director’s
concern over limited funding for the United States Park Police, Deputy Director Murphy

went “into atirade” blaming Chief Chambers for the United States Park Police not having
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sufficient funds. Deputy Director Murphy publicly accused Chief Chambers of never
responding when asked about budget matters nor cooperating in the budget process. (See
Appellant’ s Affidavit at Paragraph 150.) (See also Appellant's Hearing Exhibit “O0O,”
deposition of Assistant Chief Benjamin J. Holmes [retired], August 19, 2004, Page 14,
Line 2 through Page 20, Line 4; and Page 71, Line 12, through Page 80, Line 11.)

215. None of these concerns had ever been conveyed to Chief Chambers and, frankly,
are smply untrue. (See Appellant’s Affidavit at Paragraph 150.)

216. This incident was document by Assistant Chief Benjamin J. Holmesin two emails
he forwarded to Chief Chambers on November 27, 2004. (See Agency’s Responseto
Removal Appeal Exhibit“4 m 73 -74." ) Key parts of the first email include the
following:

Mr. Murphy then went into what | consider a tirade about the fact that this
situation came about because early on in the process, the Chief did not
cooperate in providing information to them and some other things along
this line which | can't remember verbatim. However, it was very clear
that in responding to Terry’s concerns, Mr. Murphy was laying the blame
for USPP only getting $3 million squarely at your feet. Neither the
Director nor Bruce said anything to confirm or deny the validity of Mr.
Murphy’ s statements and they certainly did not come to your defense.

When | spoke with Mr. Parkinson about Mr. Murphy’s comments, he was
shocked, first that he would say such a thing since he remembers that
when the 05 budget was originally being worked up, National Park
Service has done the USPP portion without any input from the Force (by
the way, he stated that what they had proposed then was $3 million —
Hmmm); and second that Mr. Murphy would make such statements in the
forum that he did. | did advise him that they (either the Director or Bruce
[Sheaffer, the NPS Comptroller]) stated that regarding law enforcement
(NPS and USPP) matters in the passback they would be looking to him for
guidance. He thanked me for the heads up.

217. Also on November 26, 2003, Deputy Assistant Secretary Larry Parkinson

telephoned Chief Chambers, told her what the United States Park Police passback was for

88



Fiscal Year 2005, and read her the relevant language. He also asked Chief Chambersiif
Assistant Chief Holmes had told her what had occurred during the conference call
regarding Deputy Director Murphy. (See Appellant’s Affidavit at Paragraph 151.)

218. On Friday, November 28, 2003, at 9:38 am., in response to Chief Chambers
email to him of November 27, 2003, Deputy Assistant Secretary Larry Parkinson sent
Chief Chambers an email in which he typed the language that appeared in the FY 2005
passback as it pertained to the United States Park Police. (See Appellant’s Affidavit at
Paragraph 153 and 154.)

219. In that same email, Deputy Assistant Secretary Parkinson wrote, “1’m in the office
today — trying to figure out what the Department wants to appeal. |’ ve gotten no
feedback from National Park Service...” (See Appellant’s Affidavit at Paragraph 155.)

220. Based upon that information, Chief Chambers’ contacted Director Mainella soon
after receiving the email on November 28, 2003, to ask what, if anything, Director
Mainella needed from her (Chief Chambers) regarding the OMB passback, since Chief
Chambers had been informed by Deputy Assistant Secretary Parkinson that morning that
bureau passback appeals were due that afternoon. (See Appellant’s Affidavit at
Paragraph 156.)

221. In that phone conversation, Director Mainellaindicated she had not decided
whether to appeal the law enforcement budget for the National Park Service and she
asked Chief Chambers to put together her thoughts and fax them to her home. Director
Mainella mentioned that she would be seeing Assistant Secretary Lynn Scarlett, (Policy,
Management, and Budget) over the weekend and would possibly discussit with her. (See

Appellant’ s Affidavit at Paragraph 158.)
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222. While Director Mainella and Chief Chambers were talking, Chief Chambers
asked Director Mainellaif their Monday morning meeting (one of the bi-weekly meetings
that Director Mainella had committed to but had only actually scheduled on one
occasion) was still scheduled. Director Mainella said they would either meet that
morning or later in the week and that she definitely wanted the opportunity to meet with
Chief Chambers. She told Chief Chambersthat, if she (Director Mainella) had to cancel
Monday’ s meeting, Chief Chambers should tell her (Director Mainella' s) secretary to
schedule atime later in the week. (See Appellant’s Affidavit at Paragraph 156.)

223. Chief Chambers thanked Director Mainella for that commitment and told her that,
among any other topic that Director Mainella had for discussion, Chief Chambers was
interested in speaking with her about what two witnesses had described as inappropriate
behavior by Deputy Director Murphy during the nationwide conference call two days
earlier. (See Appellant’s Affidavit at Paragraph 157.)

224, Director Mainella, who was present in the same room with Deputy Director
Murphy and witnessed Deputy Director Murphy’s comments during the conference call,
assured Chief Chambers that she (Director Mainella) had spoken with Deputy Director
Murphy immediately after the conference call and that she told him that what he had
done was improper. Chief Chambers thanked her for taking that stance and asked
Director Mainellafor the opportunity to discuss with her the fact that this action on the
part of Deputy Director Murphy was just the latest, and one of the most serious, events
that had occurred over the previous few weeks and that Chief Chambers was interested in
their talking about how they could keep something like this from happening again. (See

Appellant’ s Affidavit at Paragraph 157.)
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225. On Friday, November 28, 2003, at approximately 7 p.m., Chief Chambers
submitted a memorandum to Director Fran Mainella as Director Mainella requested
regarding Chief Chambers' comments on the Fiscal Y ear 2005 OMB passback so
Director Mainella could review them as she considered whether she would appeal the
National Park Service passback. (See Appellant's Hearing Exhibit “ SSS.”)

226. Page Two of the referenced Friday, November 28, memorandum includes two key
paragraphs alerting those who read and received it to the crisis the United States Park
Police was facing:

As you know the fiscal challenges of FY 04 make it uncertain as to
whether any recruit classes will be hired during thisfiscal year. The FY '05
passback does not provide funding for hiring during that fiscal year, which
could potentially bring our sworn staffing to its lowest point since 1987 and
more than 250 officers below the level recommended by the Director of the
National Park Service in his report to Congress in March 2000 — one and
one-half years before the horrific events of September 11, 2001, that
tremendoudly increased the staffing needs of law enforcement agencies
across the country.

Given our current lack of adequate staffing, | must alert you that the
National Park Service's ability to protect these precious historical icons —
the Statue of Liberty, the White House, the Washington Monument, the
Lincoln Memorial, the Jefferson Memorial, the grounds that support the
Golden Gate Bridge — or our guests who visit them is increasingly
compromised. The continuing threat to the future of these American
symbols becomes even more acute with any additional loss of personnel.
My professional judgment, based upon 27 years of police service, six years
as Chief of police, and countless interactions with police professionas
across the country, is that we are at a staffing and resource crisis in the
United States Park Police — a crisis that, if alowed to continue, will almost
surely result in the loss of life or the destruction of one of our nation’s most
valued symbols of freedom and democracy.

(See Appédllant's Hearing Exhibit “ SSS,” Page 2.)
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227. Chief Chambers faxed a copy of her memo to Director Mainella’' s home (See
Appellant's Hearing Exhibit “TTT”) and aso included it as an attachment in an email to
her. (See Appellant’s Affidavit at Paragraph 158.) Copied on the email were Deputy
Assistant Secretary Larry Parkinson and National Park Service Comptroller Bruce
Sheeffer.

228. Chief Chambers received no response from Director Mainellaregarding this
memorandum or any of the information supplied therein. (See Appellant’s Affidavit at
Paragraph 159.)

229. Prior to the start of the workday on Monday, December 1, 2003, Director
Mainella s secretary, Ms. Deb Smith, telephoned Chief Chambers and told her that her
(Chief Chambers’) meeting with Director Mainella that morning would have to be
canceled. Chief Chamberstold Ms. Smith that Director Mainella had told her that, if that
occurred, she was to schedule something later in the week. Ms. Smith said that Director
Mainella had told her that Chief Chambers might mention that and to let Chief Chambers
know that they would not be meeting at all. No explanation was provided to Chief
Chambers by Ms. Smith. (See Appellant’s Affidavit at Paragraph 160.)

230. During the afternoon of December 1, 2003, a two-page document Chief Chambers
had prepared was hand carried to and distributed at a“Mission/Budget Meeting” hosted
by Deputy Assistant Secretary Larry Parkinson. A copy of this document was provided
to Deputy Director Donald Murphy at that meeting as well. This document included two
attachments, a*“Proposed Budget Reductions’ sheet and a“United States Park Police FY
2003 Recurring Operational Coststo FY 2004 Operational Budget Reductions and FY

2005 Immediate Budget Needs’ sheet, which Chief Chambers' notes indicate had been
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modified by Deputy Director Murphy on July 28, 2003. (See Appellant’s Affidavit at
Paragraph 161.)

231. The“Mission / Budget” two-page document clearly detailed that, in addition to
other steps, in order to balance the budget for FY 2004, the United States Park Police
would need to cut three of the four scheduled recruit classes, cut all speed enforcement
overtime on the Baltimore-Washington Parkway, add contract guards into the icon
staffing plans, cut a great deal of the patrol overtime budget, and make a number of other
significant cuts. The document aso listed some of the impacts of these budget
reductions, including a staffing level more than 250 officers below the level
recommended by the National Park Service to Congressin March of 2000. It provided
information about criminal offenses that were already on the rise in the Washington area
National Parks and indicated that many of the parks had already been “ stripped of patrol
officers.” (See Appellant’s Affidavit at Paragraph 162.)

232. During the MSPB hearing, Counsel for Appellant attempted to enter the
documents described in Paragraphs 230 and 231 into evidence but was denied the
opportunity to do so by the Administrative Law Judge, as detailed in the following
narrative exchange during Day 3 of the hearing, September 14, 2004. In fact, Judge
Bogle hurriedly went through a series of items Counsel for Appellant was attempting to
enter into evidence; and, in doing so, Judge Bogle did not pause to consider or allow
Counsel for Appellant to speak fully to these items, which had been marked as
Appellant’s Exhibit “UUU,” “VVV,” and “WWW,” respectively.

JUDGE BOGLE: And UUU ismore budget —

MR. HARRISON: Itis--
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JUDGE BOGLE: -- discussion. There are no figures here.

MR. HARRISON: It shows, Y our Honor, that the impact, on the second
page, of having to make the cuts, which were the motivation and the
substance of Ms. Chambers' protected activities.

It's dated December 1st, just before the action started against her.

JUDGE BOGLE: You know, again, it's -- it's talking about the budget, but
there are lots of these documents. VVV isanother one. What is-- VVV is
the '04 budget, not relevant.

WWW is -- you offered this earlier.

I've seen this document just in the material that we're going through.

MR. HARRISON: | believeit has different numbers in adifferent version.
There was one very similar that shows the budget shortfall.

| don't believe Y our Honor received it, but | would like it for Mr. Schaefer's
credibility.

JUDGE BOGLE: Thisisexactly why | didn't receiveit.

| think one of these witnesses gave us the best explanation we could get
about this.

Thisis ongoing information on the computer. | am sure changes are made
as -- made as discussions go along, but to --

MR. HARRISON: Y our Honor, that witness --

JUDGE BOGLE: -- pick up something and offer it -- | don't know how |
Can -

MR. HARRISON: That witness was dishonest on the stand, and we have a
right to proveit.

JUDGE BOGLE: All right.
Tell mewhat XXX is.
(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 61,

Line17 —Page 63, Line 3.)

94



233. After returning home from work the evening of Monday, December 1, Chief
Chambers reduced to writing some of the incidents regarding Deputy Director Murphy’s
behavior that she had wanted to discuss with Director Mainella at the meeting that
Director Mainella had cancelled and directed not be rescheduled. Included in this two-
page typewritten letter to Director Mainellawere the previousy described outburst of
Deputy Director Murphy during the nationwide conference call on November 26, 2003,
aswell as an incident involving a possible criminal violation, the release of Chief
Chambers' protected personnel information by Deputy Director Murphy and another
employee of the National Park Service Personnel Office, Steve Krutz. (See Appellant's
Hearing Exhibit “XXX.")

234. In that letter, Chief Chambers asked Director Mainellato have an investigation
conducted and told her that she (Chief Chambers) was available to provide additional
examples and documentation. (See Appellant's Hearing Exhibit “XXX.")

235. Sometime during the evening of Monday, December 1, 2003, Chief Chambers

learned that the story for which she was interviewed by The Washington Post on

November 20, 2003, would be printed in the December 2™ edition of the Post. Chief
Chambersimmediately sent an email to Director Mainella, Deputy Director Murphy, and
Deputy Assistant Secretary Larry Parkinson and copied Deputy Assistant Secretary Paul
Hoffman and National Park Service Press Officer David Barnaregarding this
information. (See Agency’s Response to Removal Appea Exhibit “4 m 77.”)

236. In the early morning hours of December 2, 2003 (1:20 am.), Chief Chambers
wrote to the same Congressional staff member to whom she had reached out on a number

of occasions, Ms. Debbie Weatherly, to seek her counsel on how to better inform
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members of Congress and OMB about the progress of the United States Park Police with
regard to NAPA recommendations. Chief Chambers also alerted her to the dangerous
situation that currently existed and would continue to grow if the United States Park
Police continued to be without adequate funding. (See Agency’ s Response to
Appellant’s Individual Right of Appeal (IRA) Exhibit “4i 1—2" and its duplicate
Appellant's Hearing Exhibit “YYY.")

237. Asaresult of The Washington Post story in the December 2™ paper (See

Agency’ s Response to Appellant’s Individual Right of Appeal [IRA] Exhibit“4el1—4"
and its duplicates, athough formatted differently, Agency’ s Response to Removal Appedl
Exhibit “4 m 66 — 69" [page sequence out of order]), numerous radio and film media
contacted the United States Park Police press officer to set up interviews beginning early
Tuesday morning, December 2, 2003. (See Appellant’s Affidavit at Paragraph 166.)

238. Chief Chambers participated in alive interview with WTOP News Radio during
her commute to work that morning. Soon after arriving at Police Headquarters (shortly
after 9 am.), Chief Chambers participated in anumber of taped film interviews with
various news stations, and she engaged in at least one live “talk back” with alocal
television station. Most, and perhaps al, of these taped interviews were used during
noon newscasts and again during the evening newscasts. (See Appellant’s Affidavit at
Paragraph 166.)

239. Despite the flurry of media activity that day and the presence of The Washington

Post article, no one in Chief Chambers chain of command and no one from either the
National Park Service or Department of the Interior press offices contacted Chief

Chambers during that day to caution her about anything that she had said in the print
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story or in any of theradio or film interviews. Chief Chambers engaged in approximately
one dozen mediainterviews that day. (See Appellant’s Affidavit at Paragraph 167.)
240. On Tuesday, December 2, 2003, at approximately 3 p.m., the same day that The

Washington Post article appeared and the media interviews described above were

conducted, Lieutenant Phil Beck, the Executive Officer for the Office of the Chief, hand
delivered to Director Mainella s office a seal ed envelope which contained the typewritten
complaint Chief Chambers had prepared the previous evening regarding the conduct of
Deputy Director Donald Murphy and National Park Service employee Steve Krutz. (See
Appellant’ s Affidavit at Paragraph 168 and Appellant's Hearing Exhibit “PP,” Deposition
of Lieutenant Phillip Beck, August 26, 2004, Page 10, Line 1 — 16.)

241. Chief Chambers received no reply from Director Mainella concerning Chief
Chambers’ letter of complaint regarding Deputy Director Murphy’ s misconduct, and
Director Mainellatook no action to see that the alleged misconduct was investigated.
(See Appellant’ s Affidavit at Paragraph 168 and the Merit Systems Protection Board
Hearing Transcript, Testimony of National Park Service Director Fran Mainella
September 8, 2004, Page 285, Lines 4 — 17 and Page 302, Line 22, through Page 305,
Line9.)

242. At approximately 6 p.m. on Tuesday, December 2, 2003, Chief Chambers was
ordered by Deputy Director Murphy to cease al interviews of any kind and to not discuss
the “President’ s budget.” These orders were issued electronically while Chief Chambers
was conducting a meeting with officers at the United States Park Police District 4

substation. (See Appellant’s Affidavit at Paragraph 169.)
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243. Deputy Director Murphy first left two voice messages on Chief Chambers' cell
phone at 6 p.m. and 6:10 p.m. He followed that with an email to Chief Chambers at 6:20
p.m. (See Agency’s Response to Remova Appeal Exhibit “4 m 47" and “4 m 48"
respectively and their duplicates, Appellant's Hearing Exhibit “BBBB” and “CCCC.”)
Chief Chambers did not receive the voice mail messages until after the meeting had
concluded (approximately 9 p.m.) and did not receive the email message until she arrived
at her home at approximately 10 p.m. (See Appellant’s Affidavit at Paragraph 169.)

244, Immediately upon receiving the voice mail messages from Deputy Director
Murphy, Chief Chambers called him at home. During the brief conversation that
followed, Deputy Director Murphy, told her that he and Director Mainella would meet
with her the following morning, Wednesday, December 3, to discuss the media
interviews. Chief Chambers was never contacted further by Deputy Director Murphy,
Director Mainella, or anyone on their staff regarding this meeting, and no meeting has
ever been held with Chief Chambers about this matter. (See Appellant’s Affidavit at
Paragraph 170.)

245, On Wednesday, December 3, 2003, Chief Chambers sent an email to Deputy
Director Murphy in an attempt to verify that the prohibition on interviews would not
apply to a positive piece she was scheduled to do the following morning for the Pageant
of Peace and the lighting of the National Christmas Tree by President Bush that was to
occur that evening. (See Appellant's Hearing Exhibit “EEEE.”)

246. Deputy Director Murphy responded back with an email that extended the

prohibition to “all interviews.” Hisemail did not limit the prohibitions to only media
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interviews or to only those interviews pertaining to Chief Chambers’ employment with
the National Park Service. (See Appellant's Hearing Exhibit “EEEE.”)

247. Approximately three hours later, Deputy Director Murphy sent another email
aerting Chief Chambers that he and Director Mainella wanted to meet with Chief
Chambers and Assistant Chief Holmes on Friday, December 5, 2003, at 4 p.m. to discuss
what he described as “ general United States Park Policeissues.” (See Appellant’s
Affidavit at Paragraph 173.) The exact content of that directive was as follows:

The director and | want to meet with you and Assistant Chief, Ben
Holmes, on Friday afternoon. | understand that you are scheduled to be at
the FBI academy on Friday, however the meeting on Friday is mandatory
and we ask that you reschedule or cancel your FBI engagement. Friday,
late afternoon would be best for the director. Please be in the director’s
officeat 4 PM on Friday. The subject of the meeting will be genera
USPP issues.

Donald Murphy

248. During the MSPB hearing, Counsel for Appellant attempted to enter this written
communication, marked as Appellant's Hearing Exhibit “ FFFF,” into evidence but was
denied the opportunity to do so by the Administrative Law Judge, as detailed in the
following narrative exchange during Day 3 of the hearing, September 14, 2004:

MR. HARRISON: FFFF isthe-- what we consider to be disingenuous
communication from Donald Murphy to Ms. Chambers after he was already
planning disciplinary action against Ms. Chambers.

JUDGE BOGLE: Okay. Butitisn't -- doesn't need to bein the record.

MR. HARRISON: Waéll, | believeit'sirregular procedure, Y our Honor, and
dishonesty with an employee about planned actions is evidence of
retaliatory motive. | would --

JUDGE BOGLE: Taking usto GGG.

MR. HARRISON: Note my exception.
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(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 67,
Line 16 — Page 68, Line 2.)
249. On that same day, December 3, 2003, Deputy Director Murphy participated in an

interview with a Washington Post reporter. His comments, recorded below, appeared in

an article that was printed on Saturday, December 6, 2003, “Park Police Chief Placed on
Leave After Remarks,” but were made prior to the action he took against Chief Chambers
on December 5, 2003. (See Agency’ s Response to Removal Appeal Exhibit “4 m 58 —
59.”) The relevant section was recorded as follows in the Post article:

On Wednesday, Murphy was asked whether Chambers had been

suspended, fired or otherwise disciplined. He said that officials were “not

even contemplating that.”

250. On December 3, 2003, after receiving Deputy Director Murphy’ s directive to
attend the December 5" meeting, Chief Chambers wrote an email to him asking what
filesto bring and what issues she should be prepared to discuss. (See Appellant’s
Affidavit at Paragraph 175.) Thisemail went unanswered.

251. During the MSPB hearing, Counsel for Appellant attempted to enter the email
described in Paragraph 250 into evidence but was denied the opportunity to do so by the
Administrative Law. (See Merit Systems Protection Board Hearing Transcript,
September 14, 2004, Page 69, Lines3—21.)

252. On Thursday, December 4, 2003, Chief Chambers worked in her official capacity
at the Pageant of Peace events. Soon after arriving, Assistant Chief Holmes approached
Chief Chambers and told her that he had seen Director Mainella earlier that day and that
she approached him and gently shook hishand. He said that she asked him quietly and in

asad voice how he was doing. Hetold Chief Chambers that, in a surprised voice, he said

100



to Director Mainella, “Fine.” He said that Director Mainella then shook her head and
said, “It'sso sad. It didn’'t haveto cometo this.” Shedid not elaborate. (See
Appellant’ s Affidavit at Paragraph 177.)

253. Shortly after Assistant Chief Holmes told Chief Chambers this, Sergeant Sandra
Hammond approached Chief Chambers and said that she had encountered Director
Mainellain the Main Interior Building that same day. She said that Director Mainella
approached her, although she does not know her (Sergeant Hammond was in uniform),
shook her hand gently, and quietly asked her how everyone was holding up. Sergeant
Hammond said that she was surprised by this and answered “Fine.” (See Appellant’s
Affidavit at Paragraph 178.)

254, A short time before the Pageant of Peace began, Chief Chambers encountered
both Director Mainella and Secretary Norton exiting the United States Park Police mobile
command post. Director Mainella gave a quick acknowledgement to Chief Chambers
and walked past; and Secretary Norton, normally pleasant and affable in Chief
Chambers' company, was noticeably uncomfortable, shook Chief Chambers’ extended
hand, and kept walking. (See Appellant’s Affidavit at Paragraph 179.)

255. When the event concluded, Deputy Secretary Griles walked past Chief Chambers
as he was exiting the seating area. After aquick professional greeting, Chief Chambers,
knowing that something was odd in how she was being treated by both Director Mainella
and Secretary Norton and not knowing what she could have done wrong, asked Deputy
Secretary Griles somewhat facetiously, “ So, am | going to survive this?’ Deputy
Secretary Griles, with asad look in his eyes, shook his head slowly and said, “1 don’t

know. | just don't know.” (See Appellant’s Affidavit at Paragraph 181.)
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256. Surprised by Deputy Secretary Griles' response, Chief Chambers asked him what
she had done. Deputy Secretary Griles walked behind her and with his hands on her
shoulders said, “You've got to get to Fran [Mainellal. You know | loveya’, kid, but
you've GOT to get to Fran. That’sthe only thing that will help now.” Chief Chambers
asked him what she needed to “get to Fran” about, but he did not answer. (See
Appellant’ s Affidavit at Paragraph 181.)

257. Latein the evening on Thursday, December 4, 2003, following the Pageant of
Peace, Chief Chambers emailed Director Mainella, congratulated her on a successful
event, and asked her if it would be possible for the two of them to meet prior to the 4 p.m.
meeting the next day so that they would have a chance to talk about the written complaint
Chief Chambers had Lieutenant Beck deliver to Director Mainella’'s office Tuesday
afternoon. (See Appellant’s Affidavit at Paragraph 182.)

258. During the MSPB hearing, Counsel for Appellant attempted to enter the email
described in Paragraph 257 into evidence but was denied the opportunity to have this
document marked as Appellant’s Exhibit “I111" admitted.

MR. HARRISON: Y our Honor, what happened with [1117?
JUDGE BOGLE: They'rejust e-mail exchanges about unrelated things.

MR. HARRISON: Waéll, if | could have a moment, maybe they're not so
unrelated.

Okay, Y our Honor.
Thisis another in the series of misleading communications where Ms.
Chambersis not being told what was clearly known was being planned

against her.

JUDGE BOGLE: Okay. I'mall theway upto LLLL.
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(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 69,
Lines6—21.)

250. Early on Friday, December 5, 2003, Chief Chambers sent a second email to
Director Mainella, this time asking her about the nature of the 4 p.m. meeting scheduled
for that afternoon and aerting her to rumors that were abounding regarding the nature
and purpose of that meeting. Aswith the email Chief Chambers had sent to Deputy
Director Murphy, she asked Director Mainellawhat files she should bring and what
issues she should be prepared to discuss. Like Chief Chambers' similar inquiry to
Deputy Director Murphy, this email to Director Mainellawent unanswered. (See
Appellant’ s Affidavit at Paragraph 183.)

260. During the MSPB hearing, Counsel for Appellant attempted to enter the email
described in Paragraph 259 into evidence but was denied the opportunity to do so by the
Administrative Law Judge, as detailed in the transcript during Day 3 of the hearing,
September 14, 2004. Judge Bogle hurriedly went through a series of items Counsel for
Appellant was attempting to enter into evidence; and, in doing so, Judge Bogle did not
pause to consider or allow Counsel for Appellant to speak fully to Appellant’s Exhibit

JUDGE BOGLE: Okay. I'mall theway upto LLLL.

MR. HARRISON: Well, I'm at JJJJ. So, does Y our Honor wish me to skip
making a proffer on the --

JUDGE BOGLE: Yeah. They're-- they'rejust emails --
MR. HARRISON: And | note my objection for --
JUDGE BOGLE: -- about unrelated things.

MR. HARRISON: -- not being able to make arecord.
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(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 69,
Line12 —Page 70, Line5.)

261. Just prior to noon on Friday, December 5, 2003, Director Mainella responded to
Chief Chambers email of the previous evening in which Chief Chambers had asked for
the opportunity to meet with Director Mainella prior to the 4 p.m. meeting already
scheduled with her and Deputy Director Murphy. Director Mainellawrote, “1 have
received your letter and we meet [sic] with [sic] in the future on this. Today will not
work for me.” (See Appellant’s Affidavit at Paragraph 184.)

262. During the MSPB hearing, Counsel for Appellant attempted to enter the email
described in Paragraph 261 into evidence but was denied the opportunity to do so by the
Administrative Law Judge, as detailed in the transcript during Day 3 of the hearing,
September 14, 2004. As noted above, Judge Bogle hurriedly went through a series of
items Counsel for Appellant was attempting to enter into evidence; and, in doing so,
Judge Bogle did not pause to consider or allow Counsel for Appellant to speak to
Appellant’s Exhibit “ KKKK.”

263. Sometime in the early afternoon on Friday, December 5, 2003, Chief Chambers
Executive Officer, Lieutenant Phil Beck, received atelephone call from Deputy Director
Murphy’ s secretary, Janice Brooks. Ms. Brooks told Lieutenant Beck that, according to
Deputy Director Murphy, Chief Chambers was to bring “nothing” in preparation for the 4
p.m. meeting but that she was not to park on “C” Street, where she and other visitors
would normally park. Instead, Chief Chambers was to park in the garage accessed via
the “B” ramp, a garage reserved for officialsin the Department of the Interior. (See

Appellant’s Affidavit at Paragraph 185 and Appellant's Hearing Exhibit “OO,” the
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Deposition of Assistant Chief Benjamin J. Holmes [retired], August 19, 2004, Page 122,
Lines3-16.)

264. Chief Chambers and Assistant Chief Holmes arrived in Director Mainella s office
suite as instructed and were told by Deputy Director Murphy that he would be with them
in afew minutes. A few minutes later, DOI attorney Hugo Teufel arrived along with
three armed special agents. Mr. Teufel and one of the armed special agents went into
Deputy Director Murphy’s office and the two other armed specia agents stationed
themselves outside of Deputy Director Murphy’s doorway (one on either side) asif to
guard the door. (See Appellant’s Affidavit at Paragraphs 188 and 189 and Appellant's
Hearing Exhibit “O0,” Deposition of Assistant Chief Benjamin J. Holmes [retired)],
August 19, 2004, Page 123, Line 1 — Page 126, Line 4.)

265. Chief Chambers was told to come into the office. Assistant Chief Holmes was
told to wait outside of the office. Chief Chambers asked where Director Mainellawas
and was told by Deputy Director Murphy that Director Mainella would not be present and
that Chief Chambers could not see her. (See Appellant’s Affidavit at Paragraphs 190 and
191.)

266. Deputy Director Murphy handed Chief Chambers a memo and told her she was
being placed on administrative leave. (See Agency’s Response to Appellant’s Individual
Right of Appeal (IRA) Exhibit “4 b.”) She was directed to turn over her badge and gun to
one of the armed special agents. (See Appellant’s Affidavit at Paragraphs 192, 202, and
203.)

267. Neither Deputy Director Murphy nor Mr. Teufel would inform Chief Chambers of

the charges against her nor would they tell her why this action against her was being
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taken but that, if they found enough to charge her, she would learn at the time of
proposed discipline that with which she was being charged. (See Appellant’s Affidavit at
Paragraphs 193 — 197.)

268. Chief Chambers questioned why she had been lured into this meeting under false
pretenses, having been told by Deputy Director Murphy that “the meeting” was to discuss
“general USPP issues’ with Deputy Director Murphy and Director Mainella— and why
she had not been notified that she should consider bringing her own attorney to the
meeting. Deputy Director Murphy denied that Chief Chambers had been told that this
was to be ameeting or that Director Mainellawas to be present. (See Appellant’s
Affidavit at Paragraphs 197 and 198.)

269. Before leaving Deputy Director Murphy’s office, Chief Chambers asked Mr.
Teufel, in the presence of Deputy Director Murphy, if he was aware of the written
complaint she had submitted “on Tuesday” regarding Deputy Director Murphy’s and
Steve Krutz' conduct. Deputy Director Murphy nodded affirmatively. Mr. Teufel
responded verbally, “Yes, | have seenit.” (See Appellant’s Affidavit at Paragraph 201.)

270. Chief Chambers was escorted back to her office by two of the armed special
agents (even after her gun and badge had been taken from her) and paraded in front of
National Park Service employees, including numerous United States Park Police officers
and the mediawho filmed this event. She was directed by Deputy Director Murphy that
she should not remove her personal property from her office since, according to him,
“that would not be necessary.” (See Appellant’s Affidavit at Paragraph 199 and 205.)

271. After being returned to her office by the two specia agents, turning over her cell

phone, pager and other communication devices, she was | eft to find her own way home —
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in uniform and without a weapon — placing her in grave personal danger and risk to her
life. (See Merit Systems Protection Board Hearing Transcript, Testimony of Appellant,
Teresa Chambers, September 9, 2004, Page 140, Line 22, through Page 141, Line 20.)
272. Thisdisregard for Chief Chambers' personal safety was confirmed by Mr. David

G. Davies during his sworn deposition on August 26, 2004, in the following exchange
with Counsel for Appellant:

Q Mr. Davies, when the decision was made to place Chief Chambers on

administrative leave, was there any discussion between you and Mr.

Murphy or other non-lawyer officials as to the potentia risk to Chief

Chambers as a pretty well-known police official in thisareaif she wereto

be removed of her badge and her gun on short notice without planning, for

example? That she might be put in avulnerable position during her? For

example, her travel home on that particular day?

A Yes.

Q And apparently the decision was made to relieve her of her badge and
gun nonethel ess?

A Yes
(Deposition of David G. Davies, August 26, 2004, Page 125, Lines1—14.) Mr. Davies
isadivision Chief for the branch division of Labor and Employee Relations for National
Park Service in the Washington office who was consulted by Deputy Director Donald
Murphy regarding various aspects of the actions taken against Chief Chambers.

273. During the MSPB hearing, Counsel for Appellant attempted to enter the
deposition of David G. Davies into evidence but was denied the opportunity to do so by
the Administrative Law Judge, as detailed in the following narrative exchange during
Day 3 of the hearing, September 14, 2004-

JUDGE BOGLE: So, that should be that.
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MR. HARRISON: Weéell, except, Your Honor, | have two transcripts that
we didn't have available until today to offer, which are Mr. Davies and Mr.
Krutz, the personnel officers who were involved in advising the decision-
makers.

They do offer evidence not otherwise in the record, and | can explain what
itis, including the timing of Mr. Murphy's decisions, his bases, and | would
offer them for the record.

JUDGE BOGLE: Now, what, again, are these?

MR. HARRISON: These are the transcripts of the depositions of the two
human resource officers advising Mr. Murphy and Mr. Hoffman on the
decisions against Ms. Chambers, Mr. Krutz and Mr. Davies.

JUDGE BOGLE: Werethese offered before?

MR. HARRISON: We had raised in the pre-trial hearing, Y our Honor, that
we had transcripts we had not yet received, we intended to offer them, and
these are just physically available.

JUDGE BOGLE: | guess| don't recal those -- those two.
Mr. L'Heureux, any Agency objection?
MR. L'HEUREUX: | object on the grounds of relevance, Y our Honor.

These witnesses could have been called if they had anything relevant to
present.

MR. HARRISON: Y our Honor, we were -- we were prohibited from
calling these witnesses. They were on our list.

JUDGE BOGLE: Wéll, how istheir deposition testimony going to be
relevant?

MR. HARRISON: | can help you with that. Mr. Krutz testified that, on
December the 2nd, before noon, he was called to Mr. Murphy's office and
was directed to write up a disciplinary action regarding Ms. Chambers. Mr.
Murphy had the Washington Post article on hisdesk. He had concerns --
Mr. Murphy had concerns about statements in the Washington Post article.

He gave Mr. Krutz adetailed list of his complaints regarding Ms.
Chambers.
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Mr. Krutz then worked into the night on that particular disciplinary
document, which turns out to be not an administrative leave document
given to Ms. Chambers three days later but a proposed removal which Ms.
Chambers was never told about until a couple weeks later.

Mr. Davies testified to different points, and | have them written here, Y our
Honor, but | don't have them in my memory, if | could have just a moment.

Mr. Davies indicates that removal of Ms. Chambers, not her administrative
leave, was discussed before December the 5th.

Mr. Davies indicates that the decision to place Ms. Chambers on
administrative leave was because Mr. Murphy did not believe that Ms.
Chambers would heed his order to not communicate with the media.

Mr. Davies' testimony shows an ongoing investigation that continued past
the time of Ms. Chambers being placed on administrative leave, that Mr.
Murphy discussed with Mr. Davies disciplinary action prior to December
2003 regarding Ms. Chambers, and that there was a discussion between Mr.
Davies and Mr. Murphy regarding sending Ms. Chambers home in uniform
unarmed, and they decided to do it notwithstanding their concern.

So, we would offer those depositions for those points.

JUDGE BOGLE: Okay. | don't find any of the things you just stated to be
relevant, and those two deposition transcripts were not among those that
you offered earlier and that | agreed to take.

So, | will not accept them.
MR. HARRISON: | note my exception.

(See Merit Systems Protection Board Hearing Transcript, September 14, 2004, Page 72,
Line9—Page 75, Line4.)

274. Chief Chambers' personal property which wasin her office was unavailable to her
from the evening of December 5, 2003, until mid-July 2004 but was accessible by
specific personsin the United States Park Police and the National Park Service. (See

Appellant’ s Affidavit at Paragraph 199 and 207.)
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275. The week following Chief Chambers' police authority being suspended and her
being placed on administrative leave, Associate Solicitor Hugo Teufel contacted Chief
Chambers' attorneys and asked for the opportunity for him and Deputy Director Donald
Murphy to meet with them and Chief Chambers at an off-site location on Friday,
December 12, 2003, in an attempt to settle this matter. (See Appellant’s Affidavit at
Paragraph 209.)

276. When the parties met on that date, the Agency indicated that they were willing to
withhold placing charges of any kind against Chief Chambers and would also be willing
to bring her back to work immediately provided she was willing to agree to adhere to a
number of stipulations including her agreement that she would obtain prior approval from
Deputy Director Murphy or his designee before engaging in any contact with the media
or with amember of Congress or any Congressional staff member (both the contact and
the content of the proposed conversations had to be approved ahead of time). (See
Appellant’ s Affidavit at Paragraphs 210 and 213.)

271. Chief Chambers declined to agree to this stipulation since that would have made it
impossible for her to function effectively as a Chief of Police (for example, response to
the media sinquiries about crime scenes such asin the Chandra Levy case) aswell as
impeded Chief Chambers' lawful right and obligation to communicate with Congress. No
other prior Chief of the United States Park Police had ever had such a gag order imposed
upon them. (See Appellant’s Affidavit at Paragraphs 214 and 215.)

278. Another stipulation to which Chief Chambers would have been required to agree
was the transfer of Ms. Pamela Blyth for a specified period of time. After Deputy

Secretary Griles intervened and reversed Ms. Blyth’'stransfer in August, Director
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Mainellatold Ms. Blyth and Chief Chambers that the “detail” or transfer would not be
necessary. (See Appellant’s Affidavit at Paragraph 216.) (See also Affidavit of Pamela
Blyth, Paragraph 7.)

279. Chief Chambers believed that thisintended transfer as well as the stipulation of
Ms. Blyth’stransfer as part of the conditions of her return to active duty werein
retaliation for protected activities engaged in by both Ms. Blyth and Chief Chambersin
persistently raising concerns about the consegquences of inadequate staffing and funding
on public safety and protection of the national icons. (See Affidavit of Pamela Blyth,
Paragraphs 3 and 4.) Had Chief Chambers transferred Ms. Blyth in August 2003 or had
Chief Chambers agreed to this stipulation on December 12, 2003, she believed that she
would have been an accessory to a prohibited personnel practice. (See Appellant’s
Affidavit at Paragraph 216.)

280. On December 18, 2003, six days after refusing to agree to these stipulations on
December 12, 2003, Chief Chambers received a memorandum from Deputy Director
Donald Murphy dated December 17, 2003, placing charges against her and
recommending her termination. (See Agency’'s Response to Appellant’s Individual Right
of Appea (IRA) Exhibit“4a1-8.")

281. Charge 1 placed against Chief Chambers was entitled “Improper budget
communications’ in that a conversation Chief Chambers had with a Congressional staffer
was aleged by Deputy Director Murphy to have “ constituted a violation of Part 112,
Chapter 7, of the Departmental Manual.” (See Agency’s Responseto Appellant’s

Individual Right of Appeal (IRA) Exhibit“4al—2.")
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282. The paragraph from Part 112, Chapter 7, of the Department of the Interior
Manual, on which Deputy Director Murphy relied, however, is a descriptive and not a
proscriptive paragraph:
POB [Office of Budget] has primary staff responsibility for directing and
coordinating the devel opment, presentation, execution, and control of the
Department’ s Budget. This includes formulation within the Department
and the Office of Management and Budget and presentation to the
Congress, press, interest groups and the public, and budget execution and
control. Among other things, POB is the liaison on all matters dealing with
budget formulation and presentation with the Office of Management and
Budget, the House and Senate A ppropriations Committee, and other
Federal agencies.

(See Agency’s Response to Appellant’s Individual Right of Appeal (IRA) Exhibit “4 a

1

283. During his deposition, Deputy Director Murphy, was asked, with regard to Charge
1,“...what wastheruleor the law or procedure that you felt was violated or
circumvented by Ms. Chambers that made her communications to Ms. Weatherly on
November the 3rd improper, in your view?’ In hisresponse, Deputy Director Murphy
made no reference to a violation of any Departmental rule, regulation, policy, or
procedure nor did he opine that Chief Chambers' communications with the Congressional
staffer were “improper.” Instead, he answered, “Well, it's primarily her failure to follow
instructions. We had past conversations with respect to the budget and what she was
supposed to be communicating. So, that's all that referred to, wasreally her failure to
follow my instruction.” (See Appellant's Hearing Exhibit “J,” Deposition of National
Park Service Deputy Director Donald Murphy, August 30, 2004, Page 373, Line 19 —

Page 374, Line 7.)
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284. Charge 2 placed against Chief Chambers was entitled, “Making public remarks
regarding security on the Federal mall, and in parks and on the Parkways in the

Washington, D.C., metropolitan area,” in that statements Chief Chambers was accused of

having made to a Washington Post reporter were alleged by Deputy Director Murphy to
have “ constitute[d] public remarks about the scope of security present and contemplated
for these areas under [Chief Chambers'] jurisdiction.” (See Agency’s Responseto
Appellant’s Individual Right of Appeal (IRA) Exhibit“4a2.”)

285. The proposed removal document signed by Deputy Director Donald Murphy
makes no reference in narrative format or formal citation to a violation of any
Departmental rule, regulation, policy, or procedure with regard to Charge 2, the charge
described in Paragraph 284. (See Agency’s Response to Appellant’s Individual Right of
Appeal (IRA) Exhibit“4a2.”)

286. During his deposition, Deputy Director Murphy, was asked, with regard to Charge
2, “Was there something, arule, alaw, awritten procedure that you felt had been violated
by Ms. Chambers in the remarks she made to the Washington Post regarding the security
matter?’ In hisresponse, Deputy Director Murphy made no reference to a violation of
any Departmental rule, regulation, policy, or procedure. Instead, he answered, “Again, it
really had to do with failure to follow instructions and the document from which that
information came from, which was labeled law enforcement sensitive.” (See Appellant's
Hearing Exhibit “J,” Deposition of National Park Service Deputy Director Donald
Murphy, August 30, 2004, Page 374, Line 19 —Page 375 Line4.)

287. In response to afollow up question from Appellant’ s Counsel, “My question, sir,

iswasthere alaw that you're saying was violated?’ Deputy Director Murphy answered,
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“No.” (See Appellant's Hearing Exhibit “J,” Deposition of National Park Service
Deputy Director Donald Murphy, August 30, 2004, Page 376, Lines 14 —16.)
288. In response to his being asked if he could point to awritten procedure that was

“violated by [Chief] Chambers remarks regarding security to the Washington Post,”

Deputy Director Murphy was unable to cite awritten procedure. Instead, he made
reference only to a document labeled “law enforcement sensitive” which, among a great
deal of other information, included information similar to some of what was reported in

the Washington Post. (See Appellant's Hearing Exhibit “J,” Deposition of National Park

Service Deputy Director Donald Murphy, August 30, 2004, Page 376, Line 17 — Page
377,Line3))

289. Deputy Director Murphy reluctantly admitted, however, that not everything in a
document labeled “law enforcement sensitive” would necessarily be law enforcement
sensitive. (See Appellant's Hearing Exhibit “J,” Deposition of National Park Service
Deputy Director Donald Murphy, August 30, 2004, Page 378, Line 3 —Page 379, Line
6.)

290. When asked additional questions regarding whether he could point Appellant’s
Counsel to any rule of law or policy statement regarding “what categories or specifics of
police staffing information would or would not be law enforcement sensitive,” Deputy
Director Murphy answered “No.” (See Appellant's Hearing Exhibit “J,” Deposition of
National Park Service Deputy Director Donald Murphy, August 30, 2004, Page 389,
Lines2-15))

291. Finally, when asked by Counsel for Appellant, “. . . isthere any other document

you believe reflects arule, procedure, or policy that Ms. Chambers may have violated in
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making comments regarding security to the Washington Post,” Deputy Director Murphy

answered “Not that | know of, no.” (See Appellant's Hearing Exhibit “J,” Deposition of
National Park Service Deputy Director Donald Murphy, August 30, 2004, Page 389,
Line 19 — Page 390, Line 1.)

292. Charge 3 placed against Chief Chambers was entitled “ Improper disclosure of
budget deliberations’ in that Deputy Director Murphy’s accusation that Chief Chambers

said to the Washington Post reporter that she had “asked for $8 million more for next

year” was alleged by Deputy Director Murphy to have been “an improper disclosure of
2005 Federal budget deliberations to the media, in violation of OMB Circular No. A-11,
Section 22.1" (See Agency’s Response to Appellant’s Individual Right of Appeal (IRA)
Exhibit“4a2-3.")
293. The paragraph from Section 22.1 of the Office of Management and Budget's
Circular No. A-11 (2003), states:
The nature and amounts of the President’ s decisions and the underlying
materials are confidential. Do not release the President’ s decisions outside
of your Agency until the budget is transmitted to Congress. Do not release
any materials underlying those decisions, at any time, except in accordance
with thissection . . . Do not release any Agency justifications provided to
OMB and any Agency future plans or long-range estimates to anyone
outside the executive branch, except in accordance with this section.
(See Agency’s Response to Appellant’ s Individual Right of Appeal (IRA) Exhibit “4 a2 -
3.7)
294. Deputy Director Murphy’s responses to a series of questions about this passage
from OMB Circular A-11 (detailed and cited in subsequent paragraphs) indicate clearly
that the language in this section of A-11 does not apply to Chief Chambers, yet thiswas

the only section on which Deputy Director Murphy relied in placing Charge 3 against
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Chief Chambers. (See Appellant's Hearing Exhibit “J,” Deposition of National Park
Service Deputy Director Donald Murphy, August 30, 2004, Page 390, Lines 11 — 14;
Page 391, Lines 6 — 22; and Page 392, Lines4 — 16.)

295. When Deputy Director Murphy was asked by Counsel for Appellant if he knew
“what it means by ‘the President’ s decisions and underlying materials,’” Deputy Director
Murphy answered, “Yes.” (See Appellant's Hearing Exhibit “J,” Deposition of
National Park Service Deputy Director Donald Murphy, August 30, 2004, Page 390,
Lines1l1-14.)

296. When Deputy Director Murphy was asked by Counsel for Appellant, “So, you
think the President’ s decisions includes what Ms. Chambers would have decided was
needed by the U.S. Park Police budget-wise?’ Deputy Director Murphy answered “No.”
(See Appéllant's Hearing Exhibit “J,” Deposition of National Park Service Deputy
Director Donald Murphy, August 30, 2004, Page 391, Lines 18 - 22.)

297. Deputy Director Murphy further defined “the President’ s decisions’ as being
those “ decisions with respect to the budget and the development of the budget” made by
the President’ s “administration,” which Deputy Director Murphy defined as “all of those
people that are responsible for budget development in the President’ s administration.”
Deputy Director Murphy admitted that what Chief Chambers “would have decided was
needed by the U.S. Park Police budget-wise” would not have been considered part of “the
President’ s decisions’ for purposes of the paragraph in OMB Circular A-11 on which
Deputy Director Murphy relied. (See Appellant's Hearing Exhibit “J,” Deposition of
National Park Service Deputy Director Donald Murphy, August 30, 2004, Page 391,

Lines6 - 22))
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298. In response to Counsel for Appellant’s question, “ So, is there anything Ms.
Chambers would do that would be included in the term ‘ President’ s decisions,”” Deputy
Director Murphy answered, “No.” (See Appellant's Hearing Exhibit “J,” Deposition of
National Park Service Deputy Director Donald Murphy, August 30, 2004, Page 392,
Lines4-7.)

299. Deputy Director Murphy further clarified that nothing he or the Comptroller of
the National Park Service would do “would be included in the term *President’s
decisions'” ; and, when asked “How about anyone other than the President of the United
States,” Deputy Director Murphy answered “No.” (See Appellant's Hearing Exhibit “J,”
Deposition of National Park Service Deputy Director Donald Murphy, August 30, 2004,
Page 392, Lines 8 - 16.)

300. Deputy Director Murphy did not produce any budget document, nor were any
such documents produced by the Agency as exhibits, that indicated an $8 Million figure
for the United States Park Police relating to the FY 2005 budget process. (See
Appellant's Hearing Exhibit “J,” Deposition of National Park Service Deputy Director
Donald Murphy, August 30, 2004, Page 397, Lines 1 — 14; see also Merit Systems
Protection Board Hearing Transcript, Testimony of National Park Service Comptroller
Bruce Sheaffer, September 9, 2004, Page 226, Lines 25, through Page 231, Line 19; see

also Merit Systems Protection Board Hearing Transcript, Testimony of Appellant, Teresa
Chambers, September 9, 2004, Page 161, Line 8, through Page 164, Line 13.)

301. Charge 4 placed against Chief Chambers was entitled “Improper Lobbying” in

that Chief Chambers' comments to a Washington Post reporter about needing additional

staff was alleged by Deputy Director Murphy to have “constitute]d] improper |obbying,
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inviolation of 43 C.F.R. 20.506(b).” (See Agency’s Response to Appellant’s Individual
Right of Appeal (IRA) Exhibit“4a3—-4.")

302. The section on which Deputy Director Murphy relied in placing this charge states:
“When acting in their official capacity, employees are required to refrain from promoting
or opposing legislation relating to programs of the Department without the official
sanction of the property [sic] Departmental authority.” (See Agency’s Response to
Appellant’s Individual Right of Appeal (IRA) Exhibit“4a3.”)

303. When asked by Counsel for Appellant if “that regulation state[s] that a statement
to anewspaper isimproper lobbying,” Deputy Director Murphy answered, “Not that |
recall.” (See Appellant's Hearing Exhibit “J,” Deposition of National Park Service
Deputy Director Donald Murphy, August 30, 2004, Page 405, Lines 10 - 12.)

304. Charge 5 placed against Chief Chambers was entitled “Failure to carry out a
supervisor’sinstructions.” (See Agency’s Response to Appellant’s Individual Right of
Appeal (IRA) Exhibit“4a4 —-5.")

305. The proposed removal document signed by Deputy Director Donald Murphy
makes no reference in narrative format or formal citation to a violation of any
Departmental rule, regulation, policy, or procedure with regard to Charge 5, the charge
described in Paragraph 304. (See Agency’s Response to Appellant’s Individual Right of
Appeal (IRA) Exhibit“4a4 —5.")

306. Specification 1 for Charge 5 purports that Chief Chambers “failed to detail Ms.
Blyth to the Office of Strategic Planning” as she was alleged to have been “instructed” to
do by Deputy Director Murphy. (See Agency’s Responseto Appellant’s Individua Right

of Appeal (IRA) Exhibit “4 a4.”)
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307. It was made clear, though, during the Merit Systems Protection Board hearing that
Deputy Director Murphy never “instructed” Chief Chambersto “detail” Pamela Blyth.
The Administrative Judge asked Deputy Director Murphy what he actually said to Chief
Chambers “that communicated to her that she was supposed to accomplish this detail.”
Deputy Director’s response to the Judge was, “| said specifically to her that this detail
with Mrs. Blyth, Ms. Blyth, is going to — to take place and | expect you to communicate
to Ms. Blyth that — that this detail is going to be effected with the Office of — of Strategic
Planning.” (See Merit Systems Protection Board Hearing Transcript, Testimony of
National Park Service Deputy Director Donald Murphy, September 8, 2004, Page 60,
Lines13-21))

308. According to Deputy Director Murphy’ s response to the Administrative Judge,
the only instruction he gave to Chief Chambers wasto inform Ms. Blyth that a changein
her assignment would be taking place. He gave no indication that he provided Chief
Chambers a date, time, or place for Ms. Blyth to report or any specific action that Chief
Chamberswasto take. (See Merit Systems Protection Board Hearing Transcript,
Testimony of National Park Service Deputy Director Donald Murphy, September 8,
2004, Page60, Lines13—-21.)

309. Specification 2 for Charge 5 purports that Chief Chambers “failed to carry out”
Deputy Director Murphy’sinstructions “to direct [Deputy Chiefs] Beam and Pettiford to
undergo the required [psychological] evaluations.” (See Agency’s Response to
Appellant’s Individual Right of Appeal (IRA) Exhibit “4a4.”)

310. With regard to this matter, however, Deputy Director Murphy testified during the

Merit Systems Protection Board that Chief Chambers never indicated that she would not
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follow hisinstruction, that the deputy Chiefs both took their tests, and that Deputy
Director Murphy had no reason to believe that Chief Chambers delayed those tests in any
way. (SeeMerit Systems Protection Board Hearing Transcript, Testimony of National
Park Service Deputy Director Donald Murphy, September 8, 2004, Page 65, Line 25,
through Page 66, Line 7.)

311. Specification 3 for Charge 5 purports that Deputy Director Murphy instructed
Chief Chambers to meet with Randolph Myers of the Solicitor’ s Office regarding “the
OAS complaint against the Park Police” and that Chief Chambersfailed to do so. (See
Agency’ s Response to Appellant’s Individual Right of Appeal (IRA) Exhibit “4 a5.”)

312. During his testimony, however, Deputy Director Murphy recalls that he told Chief
Chambers that he “had received this call from the solicitor’s office” and asked that Chief
Chambers “tel ephone the office and — and cooperate fully with them.” He added, “That’s
al I said.” (SeeMerit Systems Protection Board Hearing Transcript, Testimony of
National Park Service Deputy Director Donald Murphy, September 8, 2004, Page 65,
Line 25, through Page 66, Line 7.) Deputy Director Murphy later admitted that he did
not recall telling Chief Chambersto “meet” with Mr. Myers. (See Merit Systems
Protection Board Hearing Transcript, Testimony of National Park Service Deputy
Director Donald Murphy, September 8, 2004, Page 193, Lines 18 —23.)

313. Charge 6 placed against Chief Chambers was entitled “ Failure to follow the chain
of command” and alleges that Chief Chambers “failed to follow the chain of command
regarding lawful and proper instructions given to [her] by [Deputy Director Murphy]”
involving the “detailing” of an employee of Chief Chambers’, Ms. Pamela Blyth. (See

Agency’ s Response to Appellant’s Individual Right of Appeal (IRA) Exhibit“4a—5.")
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314. Deputy Director Murphy’s own testimony, however, as detailed in the subsequent
paragraphs, makes it clear that Chief Chambers did follow the chain of command by
discussing this matter with those personsin her chain of command whom she was able to
reach and leaving an urgent phone message for the one member of her chain of command
who was unavailable. (See Appellant's Hearing Exhibit “J,” Deposition of National Park
Service Deputy Director Donald Murphy, August 30, 2004, Page 405, Line 21 through
Page 406, Line 7; Page 407, Lines 2 — 8; and Page 408, Line 6, through Page 409, Line
14; see also Appellant's Hearing Exhibit “QQ,” Deposition of Assistant Secretary Harold
Craig Manson, August 20, 2004, Page 100, Line 21 — Page 102, Line 6, and Page 110,
Line 16, through Page 111, Line5.)

315. The proposed removal document signed by Deputy Director Donald Murphy
makes no reference in narrative format or formal citation to a violation of any
Departmental rule, regulation, policy, or procedure with regard to Charge 6, the charge
described in Paragraph 313. (See Agency’s Response to Appellant’s Individual Right of
Appeal (IRA) Exhibit “4a5.”)

316. In his deposition, Deputy Director Murphy stated that he was aware that Chief
Chambers and he had talked about hisintent to detail Pamela Blyth and that Chief
Chambers had also spoken with Director Fran Mainella about the matter. When asked if
he was aware that “Director Mainellahad communicated to Ms. Chambers that she would
defer to [him], Mr. Murphy, on any decision on that detail,” Deputy Director Murphy
answered “Yes.” (See Appellant's Hearing Exhibit “J,” Deposition of National Park
Service Deputy Director Donald Murphy, August 30, 2004, Page 405, Line 21 — Page

406, Line 7, and Page 407, Lines 2 - 8.)
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317. Evidence produced in this case has made it clear that Chief Chambers did take
steps to discuss this matter with Assistant Secretary Craig Manson. (See Appellant's
Hearing Exhibit “QQ,” Deposition of Assistant Secretary Harold Craig Manson, August
20, 2004, Page 100, Line 21 —Page 102, Line6.)

318. Deputy Director Murphy, when asked by Counsel for Appellant, “Wasit one of
your basis for proposing to remove Ms. Chambers on Charge 6 that Ms. Chambers had
not communicated with Mr. Craig Manson prior to going to Mr. Griles on the detailing
issue,” Deputy Director Murphy answered, “Yes. | took that into consideration, yes.”
(See Appéellant's Hearing Exhibit “J,” Deposition of National Park Service Deputy
Director Donald Murphy, August 30, 2004, Page 407, Line 21, through Page 408, Line
5.)

3109. When asked if he was aware that Chief Chambers had “called Mr. Craig Manson
prior to approaching Mr. Griles on that matter,” Deputy Director Murphy answered, “I
just don’t recall when | knew that.” He did, however, recall “making an inquiry with Mr.
Manson to determine what Mr. Manson may have received in communication from Chief
Chambers before the Chief contacted Mr. Griles.” Deputy Director Murphy confirmed
that he knew thisinformation before he proposed Chief Chambers removal and before
placing this charge. (See Appellant's Hearing Exhibit “J,” Deposition of National Park
Service Deputy Director Donald Murphy, August 30, 2004, Page 408, Line 6 — Page
409, Line 14.)

320. There has been no evidence produced that shows that any investigation was
conducted regarding any of the charges placed against Chief Chambers at any point up to

the time the charges were placed. No onein Chief Chambers chain of command or
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investigative arm of the Department of the Interior has ever talked with her at any time
about any of the allegations or specifications set forth in the written charges filed against
her. (See Appellant’s Affidavit at Paragraph 218.)

321. Although some of the charges surround incidents involving Ms. Pamela Blyth,
Deputy Chief Barry Beam, and Deputy Chief Dwight Pettiford, none of those employees
has ever been interviewed by anyone other than the Office of Special Counsel with regard
to Chief Chambers case. Neither the former Chairman of the United States Park Police
FOP Labor Committee, Officer Jeff Capps, nor the United States Park Police Press
Officer, Sergeant Scott Fear, has been interviewed except by the Office of Special
Counsel investigator. (See Appellant’s Affidavit at Paragraph 218.)

322. In February of 2004, Deputy Assistant Secretary Paul Hoffman, who was
designated by someone in the Department of the Interior as the “deciding official” in this
case, conducted taped interviews of selected people involved in these personnel actions.
(See Agency’s Response to Removal Appeal Exhibit“4e1—-21" “4f1-23" “4g1—
22 “4h1-23"“411-43”" and“4)1-27.")

323. Those persons who, as described in Chief Chambers’ appeal of January 9, 2004,
to Deputy Assistant Secretary Paul Hoffman, could have provided excul patory
information and testimony, were not invited by Deputy Assistant Secretary Hoffman to
be interviewed by him. (See Appellant's Hearing Exhibit “1,” Deposition of Deputy
Assistant Secretary Paul Hoffman, August 12, 2004, Page 43, Line 19, through Page 44,
Line 19, and Page 129, Line 5, through Page 130, Line 7.)

324. Deputy Assistant Secretary Paul Hoffman also considered a written declaration of

Department of the Interior Press Officer John Wright (See Agency’ s Response to
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Removal Appea Exhibit“4 d 1—2") and written memoranda supplied by Randolph J.
Myers, an attorney in the Department of the Interior Office of the Solicitor (See Agency’s
Response to Removal Appeal Exhibit “4k 1 —-11.")

325. Chief Chambers was not informed of these documents nor was she provided
copies of them nor any additional documents considered by Deputy Assistant Secretary
Paul Hoffman in the course of the investigation he conducted until the Department of the
Interior was preparing its case for the Merit Systems Protection Board and submitted
these documents as part of the Agency’s Response to Appellant’s Removal Appeal. (See
Appellant's Hearing Exhibit “1,” Deposition of Deputy Assistant Secretary Paul Hoffman,
August 12, 2004, Page 75, Lines 1 — 8, and Page 144, Line 19, through Page 145, Line 6;
see adso Merit Systems Protection Board Hearing Transcript, Testimony of Deputy
Assistant Secretary Paul Hoffman, September 9, 2004, Page 21, Line 18, through Page
24, Line 15))

326. Chief Chambers hasin her possession hundreds of examples of personsin the
National Park Service and the Department of the Interior, including former United States
Park Police Chief Robert Langston, who have engaged in behavior similar to that which
isalleged of her and which has been deemed by her superiors as inappropriate. To the
best of her knowledge, no adverse action has been taken or threatened in any of those
cases other than hers. (See Appellant’s Affidavit at Paragraph 219, Agency’ s Response
to Removal Appeal Exhibit“4m36,” “4m 37,” “4m38,” “4m39—-42" “4m43—-44"
“4m45-46," “4m78-85"“4m86-87,” “4m88,” “4m89,” “4m90,” “4m9L”

“4m92” “4m93-94" “4m95-98," “4m 107 - 108,” “4 m 109 - 116,” “4 m 171,
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“Am172” “4m173-174" “4m 175" “4m 176 - 177,” “4 m 178,” and “4 m 180 —
214.")

327. Chief Chambers' written complaint regarding the behavior of Deputy Director
Donald Murphy has never been investigated. This matter was brought to the attention of
the Inspector General for the Department of the Interior, Earl Devaney, by Chief
Chambers' attorney vialetter received by Mr. Devaney on March 31, 2004. (See Merit
Systems Protection Board Hearing Transcript, Testimony of National Park Service
Director Fran Mainella, September 8, 2004, Page 302, Lines 22 through Page 305, Line
9)

328. The Inspector General stated that, until that time, he had never seen the complaint
Chief Chambers submitted on December 2, 2003 regarding the conduct of Deputy
Director Donald Murphy and National Park Service employee Steve Krutz. (See
Appellant's Hearing Exhibit “O000.”)

329. The Inspector Genera also confirmed that his policies required that Chief
Chambers' complaint should have been forwarded to his office upon receipt by Director
Fran Mainellabut that it had not been. (See Appellant's Hearing Exhibit “O000.”)

330. Nonetheless, Mr. Devaney declined to involve himself in investigating the matters
about which Chief Chambers complained. He did say, however:

... shortly following Chief Chambers suspension, Director Mainellaand
Deputy Director Murphy asked me if the OIG should get involved in this
matter.

He furthered:

| told them then, and reiterate to you now, that the OIG does not involve

itself in adverse action matters that fall within the jurisdiction of the
MSPB.
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(See Appéllant's Hearing Exhibit “O000.")
331. Mr. Devaney does not state in his letter the exact date when he had this
conversation with Director Mainellaand Deputy Director Murphy. Based upon his
description of this meeting being “shortly” after Chief Chambers' “suspension,” as Mr.
Devaney described it, it islikely that this occurred before any charges were placed
against Chief Chambers or proposed discipline initiated. (See Appellant's Hearing
Exhibit “O000.")
332. Mr. Devaney’s next paragraph is troubling in that Mr. Devaney recuses his office
from investigating the complaint of misconduct and, perhaps, illegal action by Deputy
Director Donald Murphy and National Park Service employee Steve Krutz because of the
“adverse action matter pending” against Chief Chambers:
The substance of Chief Chambers' complaint, although not explicitly set
forth in her letter, appears to be inextricably intertwined with the
underlying adverse action matter pending against her. Therefore, it would
have been inappropriate for the OIG to become involved in this matter,
even if the letter had been referred according to policy.”

(See Appéllant's Hearing Exhibit “O000.")

333. Chief Chambers' complaint against Deputy Director Murphy’ s conduct was
submitted on December 2, 2003. (See Appellant's Hearing Exhibit “XXX.”) The
charges placed against her were included in a memorandum to her from Deputy Director
Murphy dated December 17, 2003, which she received on December 18, 2003 (See
Agency’ s Response to Appellant’s Individual Right of Appeal (IRA) Exhibit“4al1-8"),
sixteen days after she submitted her complaint to Director Mainella.

334. If Mr. Devaney is correct that Chief Chambers “complaint” against Deputy

Director Murphy is “inextricably intertwined with the underlying adverse action matter
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pending against” her, he could only conclude that if Director Mainella or Deputy Director
Murphy shared that as their own retributive motive with him since the actions to be taken
against Chief Chambers were not yet known to her at the time she submitted the
complaint to Director Mainella.

335. Deputy Director Donald Murphy confirmed his broad gag order to Chief
Chambers on June 1, 2004, through her attorney of record at the time, Peter Noone. (See
Appellant's Hearing Exhibit “NNNN.")

336. In that letter, Deputy Director Murphy reiterated that Chief Chambers was “not to
grant anymore [sic] interviews without clearing them with me or the director.” Hein no
way described or defined this directive as pertaining only to interviews with the media or
regarding only those interviews that dealt with Chief Chambers’ employment with the
National Park Service. (See Appellant's Hearing Exhibit “NNNN.")

337. In that same letter, Deputy Director Murphy added additional illegal prohibitions
on Chief Chambers, this time directing that she “cannot represent herself as a member or
representative of the U.S. Park Police or National Park Service and she cannot discuss
issues related to her employment.” (See Appellant's Hearing Exhibit “NNNN.”) The
effect of this prohibition prevented Chief Chambers from telling anyone by whom she
was employed or mention in any manner any matter that occurred during her more than

two years with the National Park Service/ United States Park Police.

338. Finally, in this same letter, Deputy Director Murphy documented hisillegal
prohibition regarding certain communications by Chief Chambers with a member of

Congress, by saying that Chief Chambers “could not respond to any questions concerning
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either the USPP or homeland security.” (See Appellant's Hearing Exhibit “NNNN,” Page

2)

ARGUMENT WITH CITATIONSTO LEGAL AUTHORITY

Note that references to the Statement of Facts above in the argument below will use the
abbreviation “SF#” for reference to specific paragraphs in the Statement of facts above.
|. APPELLANT CHAMBERSWASREMOVED IN RETALIATION FOR HER

PROTECTED WHISTLEBLOWING DISCLOSURES, AND THE AJ ERRED IN
HOLDING OTHERWISE.

To establish a prima facie case of prohibited retaliation, an employee must show (1) that
the employee made a disclosure protected by 5 U.S.C. § 2302(b)(8), and (2) that the disclosure
was a contributing factor in (3) a covered personnel action. The employee may show that the
disclosure was a contributing factor through circumstantial evidence, including evidence that
“the official taking the action knew of the disclosure,” 5 U.S.C. 8 1221(e)(1)(A), and that the
“action occurred within a period of time such that a reasonable person could conclude that the
disclosure was a contributing factor,” 5 U.S.C. § 1221(e)(1)(B). The “knowledge/timing test” is
one of many possible ways to show that the whistleblowing was a contributing factor. If an
employee establishes a prima facie case, the Board may take corrective action unless the Agency
proves, with clear and convincing evidence, that the Agency would have taken the personnel

action in the absence of the protected disclosures.

Congress designed the Whistleblower Protection Act of 1989 to encourage federal
government employees to disclose wasteful, dangerous or illegal practices. Marano v.
Department of Justice, 2 F.3d 1137, 1142 (Fed. Cir. 1993). Congress sought to further this
policy by providing for a* substantially reduced burden that must be carried by the

whistleblower,” id., as opposed to the rather difficult burden required by courts under the WPA'’s
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predecessor, the Civil Service Reform Act of 1978. Whereas the CSRA, as interpreted, required
awhistleblower to establish that a disclosure constituted a*“significant” or “motivating” factor in
apersonnel action, see Clark v. Department of the Army, 997 F.2d 1466, 1469 70 (Fed. Cir.
1993), the WPA requires only a showing that the disclosure was a “contributing factor” in the
action. Marano v. Dept. of Justice, 2 F.3d 1137, 1140 (Fed. Cir. 1993). The whistleblowing

employee may establish her fact allegations with preponderant evidence.

In contrast, Congress imposed the highest possible burden of proof on agencies charged
by employees with wasteful, dangerous or illegal practices. An Agency may overcome evidence
of prohibited personnel practices only by showing clear and convincing proof that it would have
taken the action in the absence of such disclosures. The Agency does not benefit from a
presumption of good faith, see Shockro v. FCC, 5 M.S.P.R. 113, 117 (1981), and bears the

responsibility of proving that its actions were justified.

A. Appelant Chambers' Disclosures To The Media, Congress, And Agency Officials Of An
Imminent Danger To The Public And An Imminent Danger Of Destruction By Terrorists
Of One Or More Of The“Icon” National Monuments, Were Disclosures Protected By The
Whistleblower Protection Act (WPA), And The AJ Erred In Holding Otherwise.
1. Appellant’sdisclosuresrevealed a specific and substantial danger to the public and our
national monuments, and the AJ erred in holding these disclosures were not protected
because they did not identify a danger to “any particular person, place or thing.”

The AJ held that Chief Chambers’ disclosures to the press of the danger of loss of life
and destruction of an icon national monument were not protected because they did not disclose s
specific and substantial danger to “any particular person, place or thing.” Initial decision at 13.
Dueto the AJ s error discussed infra, the AJ failed to address whether Chief Chambers

disclosures to Congressin her December 2, 2003 email and to Director Mainellain her

November 28, 2003 memo and fax, both of which communications were very explicit in laying
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out the perceived danger, were protected disclosures of a specific and substantial danger to a
particular person, place or thing (see section I.A.4. below). Regardless of which of Chief
Chambers' disclosuresis focused on, thereis simply no logical or fact basis for concluding that
these disclosures did not identify a danger to a particular place or thing. Clearly Chief chambers
in each of these disclosures was expressing a clear concern about the danger of terrorist
destruction of one of our few icon national monuments in Washington, D.C., New Y ork, and San
Francisco. While Chief Chambers was not in a position to name civilians who might become
victims in such an attack, no one could do that other than atrue psychic in regard to aterrorist
attack on a public place.

If we have the ability to know the specific details of aterrorist threat in advance, then the
threat can be averted by law enforcement or military intervention. The employee disclosures that
most need to be protected are those regarding dangers that we do not know enough about in
terms of the attacking force to prevent by police or military intervention, but which must be
addressed by defensive precautions at the potential targets. The AJ sruling here is a dangerous
one because it requires, in order to invoke the protection of the law for an employee, that that
employee have detailed foreknowledge of aterrorist event, knowledge of a kind which ssimply is
never available in the modern world of global mabile high tech well funded terrorism in which
welive.

Not withstanding the unpredictability of this new danger, the terrorist threat remains one
of the biggest dangersto public safety in the world today. Demanding details such as the names
and precise locations of the potential victims and targets is unreadlistic to the point of being
irrational. The result of the Board adopting the AJ s proposed rule on protected activity would

be a substantial circumvention of the intent of the Whistleblower Protection Act for an entire
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category of employees who disclose terrorist related dangers — perhaps the category of
employees in most need of protection at thistimein history. Itisclearly contrary to the intent of
Congress that the WPA be read to exclude protection for employees who disclose vulnerabilities
in security in the face of aknown terrorist threat simply because these employees cannot provide
details that only the terrorists know. Holding that Ms. Chambers’ disclosures were protected
would be consistent with the Board’ s prior decision issuing a stay in another case involving a
terrorist threat issue. See Office Of Special Counsel, Ex Rel. James P. Hopkins v. Department Of
Transportation, No. CB-1208-02-0004-U-1 (M SPB October 17, 2001).

2. Appellant’ sdisclosures revealed a specific and substantial danger to the public and our
national monuments, and the AJ erred in holding these disclosures were not protected
because Appellant had not identified “any management action or inaction that created the
alleged safety risk” which Appellant disclosed.

The AJ held that Chief Chambers' disclosures were not protected because Appellant had
not identified “any management action or inaction that created the alleged safety risk” which
Appellant disclosed. Initial Decision at 13. The analysis of thiserror is short and simple. There
isno basisin 5 U.S.C. sec. 2302(b)(8) or any other law including case law for imposing a
requirement on whistleblowing employee to show that a specific and substantial danger she
disclosed was created by management action or inaction, or created by any other specific cause
or source. The plan language of section 2302(b)(8) makesthis clear. For thisreason, the AJs
initial decision finding Appellant’ s disclosures not protected on this basis must be reversed.

3. Appellant’ s disclosures revealed a specific and substantial danger to the public and our
national monuments, and the AJ erred in holding these disclosures were not protected
because Appellant had not explained, even if the danger disclosed resulted from

“management action or inaction,” that the management action or inaction “was anything
other than debatable, ssmple negligence or wrongdoing with no element of blatancy.”
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The AJ held that Chief Chambers' disclosures were not protected not only because
Appellant had not identified “any management action or inaction that created the alleged safety
risk” but also because, had A ppellant made such a showing, that Appellant had nonethel ess still
not shown that the management action or inaction was anything other than debatable, simple
negligence or wrongdoing with no element of blatancy. Initial Decision at 13. The analysis of
thiserror is as short and simple as the one prior. Again, thereissimply no basisin 5 U.S.C. sec.
2302(b)(8) or any other law including case law for imposing a requirement on whistleblowing
employee to show that a specific and substantial danger she disclosed was created by
management action or inaction that went beyond simple negligence or had an element of
blatancy. The plan language of section 2302(b)(8) makesthisclear. For thisreason, the AJs
initial decision finding Appellant’ s disclosures not protected on this basis must be reversed.

4. Appellant Chambers December 2, 2003 e-mail to Congress which disclosed an imminent
danger of loss of lifeand destruction of a national monument was a protected disclosure,
and the AJ erred in failing to even address this disclosure and determine whether it
constituted protected activity.

Under the Board' s regulations, the AJ has an obligation to include in the Initial Decision
findings on each issue of material fact and conclusions on each issue of law raised in the
appeal(s). 5 C.F.R. sec. 1201.111 provides:

§1201.111 Initial decision by judge.

(a) The judge will prepare an initial decision after the record closes, and

will serve that decision on the Clerk of the Board, on the Director of the Office of

Personnel Management, and on all parties to the appeal, including named parties,

permissive intervenors, and intervenors of right.

(b) Each initial decision will contain:
(1) Findings of fact and conclusions of law upon all the material issues of

fact and law presented on the record;
(2) The reasons or bases for those findings and conclusions.

132



The AJ did not comply with this requirement when she omitted any findings and conclusions
regarding a key protected disclosure made by Chief Chambers regarding a substantial and
specific danger to the public and icon national monuments.

The AJ erred as amatter of law, having first explicitly chosen to not decideinthe AJ's
analysis of the IRA appeal whether Appellant’s December 2, 2003 e-mail to Congress was
protected activity because of an exhaustion of OSC remedies requirement, in then ignoring this
same e-mail, which disclosed an imminent danger of loss of life and destruction of a national
monument, when analyzing Appellant’ s protected activities for the affirmative defense of
whistleblowing in Ms. Chambers’ appeal of the agency removal action, even though the law
imposes no OSC exhaustion requirement for a whistleblowing defense in such aremoval appeal.
In addressing this December 2, 2003 email from Chief Chambersto Congressin the first portion
of the Initial Decision which addresses the Individual Right of Action (IRA) whistleblower clam
brought by Ms. Chambers the AJ noted, at page 8 note 3, that this email contained information
regarding the effect of a staffing and resource crisis on the ability of the U.S. Park Police to
prevent loss of life and destruction of one of the national monuments, citing to the email at
Agency file (AF) 1221 tab 9, subtab 4i. Notwithstanding this observation of the contents of the
email memo from Chief Chambers to Congress, the AJ held that she need not determine whether
that email was a protected disclosure because the AJ concluded that Appellant had not exhausted
her OSC remediesin regard to that particular disclosure. Initial Decision at page 8 note 3.
Whether or not the AJ erred on the OSC exhaustion question, the AJ clearly erred when later in
the Initial Decision, at page 41, the AJ stated:

The Appellant’ s affirmative defense of reprisal for whistleblowing activity
does not appear to raise any allegedly protected disclosures that have not been

considered in my analysis of the IRA appeal. For the reasons given in that
analysis, | find that the Appellant did not engage in whistleblowing activity ...
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The December 2, 2003 email was an “allegedly protected disclosure” raised as part of
Appellant’s affirmative defense of reprisal for whistleblowing that had explicitly not been
considered in the AJ sanalysis of the IRA appeal. Chief Chambersin this email was
very explicit in the concern she disclosed. Thisemail stated:

My professional judgment, based upon 27 years of police service, six years as

Chief of police, and countless interactions with police professionals across the

country, isthat we are at a staffing and resource crisisin the United States Park

Police— acrisisthat, if allowed to continue, will almost surely result in the loss of

life or the destruction of one of our nation’s most valued symbols of freedom and

democracy. With our current lack of adequate staffing, the National Park

Service' s ability to protect these precious historical icons — the Statue of Liberty,

the White House, the Washington Monument, the Lincoln Memorial, the

Jefferson Memorial, the grounds that support the Golden Gate Bridge — or our

guests who visit them or any of our other parksisincreasingly compromised. The

continuing threat to the future of these American symbols becomes even more

acute with any additional loss of personnel.

The AJ clearly erred in failing to make findings and conclusions regarding whether this very
explicit email, which on its face discloses a specific and substantial danger to the public and the
national monuments as well as areasonable basis for the belief, was a protected whistleblowing
disclosure. Had the AJ addressed the question, it is clear that the outcome of that analysis would
have been, and should now be, in Appellant’ s favor.

In the context of the facts of the terrorist attacks of September 11, 2001, which are known
nationwide and do not need to be restated here (or in the Chief’s December 2™ email), and given
the information known to the Chief at the time including the |G report which emphasized the
vulnerability of the monuments dueto U.S. Park Police staffing and funding limitations and the
other existing demands on the resources of the U.S. Park Police, there can be no reasonable

doubt that Chief Chambers reasonably believed at the time that she was disclosing a specific and

substantial danger to the public and the icon national monuments.
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The 9/11 attacks prove the threat in question is specific and substantial, as does the
declaration of war on both sides of the terrorist conflict. Likewise, the expenditure of such vast
sums of public funds and the imposition of considerable inconvenience on the air traveler
establishes clearly that this nation believes that the terrorist threat is specific and substantial.

The only question that remains is how much security is enough to counterbalance that
real and substantial threat in a particular context. Given the indisputably real nature of the on-
going terrorist threat, atrue vulnerability in security at a prime target translates to a specific and
substantial danger to the public and national resources such as the icon monuments. When an
employee reasonably perceives that defensive measuresin place are inadequate, a disclosure of
that reasonabl e perception should be protected, just as it was in the case of the Patriot missile
system. See Roman v. Department of Army, 121 F.3D 728 (Fed. Cir. 1997)(citing findings in the
underlying MSPB decision) (“Mr. Roman had proved by a preponderance of the evidence that
his disclosures were protected under the Whistleblower Protection Act because he was
reasonable in his belief that performance deficiencies in the Patriot missile system adversely
affected its ability to defend itself and to interact adequately with the Hawk missile system,
thereby presenting a substantial and specific danger to public health or safety;”). Thelaw and
our legal institutions must acknowledge the changing, and in this case unfortunate, reality of our
times, just as our political, military and emergency response institutions have already been
forced to do

Given the terrorist's ability to travel to prime targetsin this free and open nation, a
significant security shortfall at agiven facility will translate to a specific and substantial danger -
- adanger that can only be ameliorated by an effective defensive posture at the target site.

Defensive systems such as those implemented by the U.S. Park Police at the monuments are
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deployed not against a specifically predictable threat but against a general unpredictable threat.
But the danger is no less real and substantial for being unpredictable. If it were, the nation would
not have spent the millions it has spent on security for the President, the courtrooms, the airports
and any number of other sensitive potential targets.

Chief Chambersis by virtue of her position a subject matter expert on security of the
monuments, and one of the best personsin a position to know what circumstances would or
would not represent a danger to the monuments and the public that visit them. The Chief wasin
aposition to know the protective force' s strength, resources, and posture and received briefings
on the terrorist threat as well as briefings on audits of her own forces. If one of Chief Chamber’s
U.S. Park Police officers had blown the whistle and ended up in alitigation such asthis, thereis
little question that a reviewing court would have qualified Chief Chambers as an expert to testify
on the reasonableness of the danger perceived by the officer, and the reviewing court may well
have accepted her testimony as the dispositive evidence on that question. Given these
circumstances, thereis ssimply no basis for the AJ finding that Ms. Chambers disclosures to
congress, the press and her superiors of a danger to the icon national monuments and the public,
resulting from inadequate staffing and funding in the face of a known terrorist threat, were not

protected under the Whistleblower Protection Act.

5. Appellant reasonably perceived and disclosed specific and substantial dangersto the
public based on the information of which she was aware, including a key I nspector
General’sreport which corroborated her perception of an imminent danger of loss of life
and destruction of a national monument resulting from a known terrorist threat.

At the hearing, Appellant offered into evidence as Appellant’s Hearing Exhibit X areport
from the Inspector General which provided abasis for her reasonable belief that she was

disclosing, via her December 2, 2003 email memo to Congress, her November 28, 2003
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memorandum to Director Mainella, and her interview with the Washington Post, a substantial
and specific danger to the public and the icon national monuments in Washington, D.C., New

Y ork and San Francisco. This Inspector General’ s report of August 2003 can also be found on

the web at Http:leAw.an.doquuLleder the "Reports" button. The report states in pertinent

part:
Resultsin Brief

The National Park Service (NPS) has failed to successfully adapt its mission and
prioritiesto reflect its new security responsibilities and commitment to the
enhanced protection of our nation’s most treasured monuments and memorials
from terrorism. Our assessment revealed alack of continuity, consistency, and
creativity in the planning and execution of protection practices for the national
icon parks. Necessary security enhancements have been delayed, postponed, or
wholly disregarded while management attempts to equally balance security needs
with other park programs and projects. More than once, we were told by park
superintendents that they continue to do everything they did prior to September
11, in addition to their new security responsibilities. Whileit is commendable
that NPS wishes to continue providing pre-9/11 services and improvements
throughout its parks, this approach fails to recognize and accept the need to
discard the status quo and place a higher priority on the timely implementation of
new security measures. Unfortunately, we believe that current funding and
staffing will not permit the desired “equal” balancing of al programs and
projects. Inshort, it isimperative that icon park protection take precedence over
al other park concerns. ...

In short, the parks have not felt the pressure to perform, nor have they been held
accountable for their noncompliance. The NPS and the Department must address
these serious deficiencies within the security and law enforcement programsin
order to adequately protect our national icons. Greater effort and guidance are
needed in order to properly meet current security demands. Coordination and
communication—two key characteristics of any well-functioning organization—
arelacking. Specifically, we uncovered an over-reliance on small numbers of
protection rangers and Park Police officers. Reliance on overworked and
understaffed protection rangers and Park Police officers to provide satisfactory
protection at icon parksisunwise. The park security workforce requires
augmentation, and both current and incoming rangers and officers should receive
more intense training in order to strengthen their skills and to enhance their ability
to execute protection duties. Furthermore, technological solutions should be
pursued, as well asthe use of contract security personnel, where appropriate.
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... After 9/11, however, security and law enforcement factions received
considerable and sudden attention; nevertheless, the pre-9/11 funding and staffing
deficit has greatly impacted the parks' capability to respond swiftly to today’ s call
for enhanced security measures. With limited resources, the Department and NPS
have been challenged in their effortsto carry out their protective mission.

.. . Experience has shown that terrorists are interested in attacking symbols of
America, and intelligence information suggests that no attack will take place
without first scrutinizing atarget for its weaknesses and vulnerabilities. If proper
security measures are in place when this scrutiny occurs, thereis a good chance
that the terrorists will seek some other, less protected target. Simply stated, a
well-protected, adequately staffed facility will help deter terrorists from attacking
it.

... most protection rangers and Park Police officers assigned to icon parks have
been forced to work 12-hour shifts for extended periods of time, with little time
off since September 11, 2001. It was reported that officers were working 12-hour
shifts seven days a week for several months and with no days off. These officers
only recently began receiving one day off per week. We have a concern about the
long-term effectiveness of the protection staff and the officers who operate under
these intense conditions. Fatigue and waning morale often impede an officer’s
perspicacity. . . At one of the most prominent of the icon parks, asingle officer
working a 12-hour shift was responsible for monitoring 101 different security
cameras on eight different security monitors. Despite occasional breaks, thisis an
arduous and taxing assignment for any officer, let alone for an officer required to
put in so many unassisted hours.

Suggested Actions

... 4. The Department and NPS should ensure, through senior management

discussions, directives, and in-service training, that organizational commitments

and responsibilities for key asset security are widely known and supported

throughout the Department and NPS.

Appellant also disclosed to the media and Congress that a danger to the public on
parkways and in parks was created by the limited resources available to the U.S. Park Police
which resulted from the inadequate funding and staffing provided by DOI and NPS, particularly
in light of the new anti-terrorism demands. Appellant also disclosed to the media and Congress
that the icons (the famous national monuments such as the Lincoln and Jefferson Memorials, the

Statute of liberty, and the White House) themselves and the public who visited them were at risk.

Appellant’s view was corroborated by, and to some extent motivated by, the reports issued by
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the Inspector General. The Inspector General has recognized that not only are the monuments
vulnerable to such an attack, but also that this vulnerability is directly correlated with the funding
and staffing limitations of the U.S. Park Police. See Appellants Hearing Exhibit X. Inlight of
the well documented threats and vulnerabilities noted in the OIG reports, it is clear error for the
AJto hold that Appellant’s disclosures did not qualify as protected given that Appellant had a
reasonabl e belief that she was disclosing a specific and substantial danger to the public. An
objective independent review of the information available to Appellant Chambers including
Exhibit X, and the other reports of the Inspector General, Congress, NAPA, the NPS and other
agencies addressing the terrorist threat and security vulnerabilities, makes clear that Chief
Chambers belief that she was disclosing areal, specific and substantial danger was more than
reasonable — it was correct.
6. Appellant disclosed a potential violation of law, which was protected activity under 5
U.S.C. sec. 2302(b)(8), and the AJ erred in holding otherwise.

The AJerred inignoring Appellant’ s disclosure of a potentia violation of law in the
Initial Decision. Appellant asserted that her complaint to Director Mainella of December 2, 2003
regarding the mishandling of her personnel files by Murphy and Krutz was a disclosure of a
potential violation of law. See Agency File Tab B, Chambers Affidavit at para.s 149-152, 157,
163, 168, 201, Affid. Ex. 74. In this case the law involved, although not cited in the complaint
letter per seisthe Privacy Act. Notwithstanding that the AJ properly noted both the existence of
this letter and other aspects of its contents, as well as properly noting the rule of law that to be
protected such a disclosure need not cite to a specific law thought violated, the AJ nonetheless
failed to address the issue of whether this letter of complaint qualified as a protected activity

because it disclosed a potential violation of the Privacy Act. Thisomission was error.
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7. Appellant Chambers made protected disclosures outside the Agency to the pressand
Congress, and to her non-immediate superiorsinside the Agency, which disclosureswere
not madein the normal course of her duties, and the AJ erred in both misconstruing and
misapplying Huffman v. Office of Personnel M anagement, 263 F.3d 1341 (Fed. Cir. 2001)
when the AJ found these disclosuresto not be protected activities.

Huffman v. Office of Personnel Management, 263 F.3d 1341 (Fed. Cir. 2001) was relied

on by the AJin the Initial Decision as the apparent basis for the AJ determining that Ms.
Chambersinternal disclosuresto DOI and NPS management of potential gross mismanagement
and abuse of authority in regard to the handling (mishandling) of the U.S. Park Police budget
was not protected. However, the Board on remand in Huffman clarified the holding in Huffman
that disclosures outside the normal chain or disclosures within the normal chain of concerns that
were not part of the employee’ s routine duties would still be protected. See Huffman Office Of
Personnel Management, No. DC-1221-99-0178-M-1 (MSPB September 23, 2002). In the
instant case, Ms. Chambers complained of Comptroller Sheaffer, not her superior, regarding his
action in submitting a purported budget request in the name of the U.S. Park Police that was
substantively wrong and was never approved or reviewed by the U.S. Park Police which was
certainly not aroutine concern. This disclosure would not be excluded from protection under the

Huffman rule.

8. The AJ erred and applied a double standard in holding Appellant to be the author of the
guoted and paraphrased statements attributed to her in the Washington Post on December
2, 2003 when the AJ sustained Agency char ges based on Appellant having made such
statements, but when analyzing whether Appellant made protected disclosures, the AJ
refused to credit the Appellant with having made the same statements based on Appellant’s
allegation that some of the Post statements wer e not accur ate.

Although the Initial Decision is ambiguous on this point, it appears that the AJ failed to

give the Appellant credit for the purposes of determining protected activities for all of
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Appellant’ s statements in the Post because of Appellant’s testimony that some of the statements
were not quoted or paraphrased accurately. The AJ definitely made aremark to this effect in the
decision but given the remainder of the analysis presented it is ambiguous as to exactly what role
this observation played in the Initial Decision. To the extent it prevented the AJ from crediting
Appellant’ s statements to the Post as protected activities, it was error. It isclear from the record
that the Agency, for better or worse, clearly held Appellant accountable for all statements
attributed to her in the Post.

B. Even If Ms. Chambers' Disclosures Of Imminent Dangers Of Loss Life And Destruction
Of A National Monument, And Other Disclosures, Were Found Not To Be Specific Or
Substantial Enough To Be Protected, The AJ Nonetheless Erred In Denying Appellant
Chambers Affirmative Defense Of Whistleblowing Because The Agency Clearly Perceived
Chief Chambers To Be A Whistleblower.

It is clear from the record that the Agency perceived Appellant as a whistleblower,
whether or not her disclosures meet the technical legal requirements to be protected activities or
not. Employees who are perceived as whistleblowers are entitled to the protection of the WPA.
See Juffer v. U.S. Information Agency, 80 M.S.P.R. 81 (1998) (one who is perceived as a
whistleblower is still entitled to the protection of the Whistleblower Protection Act). Murphy’s
calling in Krutz to draft an adverse personnel action against Chambers on the very day the Post
article came out, and Murphy issuing a gag order to Appellant on the same day make clear that
the Agency perceived Appellant as awhistleblower. Thisfact should have led the AJto find for
Appellant on her IRA appeal and affirmative defense of whistleblowing notwithstanding that the
Aj believed that Ms. Chambers' disclosures did not meet the legal criteriato be protected.

C. The Gag Order Issued By The Agency That Prohibited Appellant From Speaking With

The Press Or Congress (Or Other Parties) Was A Covered Personnel Action That The
Board Could Address, And The AJ Erred In Holding Otherwise.
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The Administrative Judge erred as a matter of law in holding that the gag order the
Agency placed on Chief Chambers was not a covered personnel action under the WBPA. The
WPA defines prohibited personnel practicesto include, “any . . . significant change in duties,
responsibilities, or working conditions.” 5 U.S.C. § 2302(a)(2)(xi). “[T]his definition of
‘personnel action” must be interpreted broadly . . ..” Singleton v. Ohio National Guard, 77
M.S.P.R. 583, 587 (1998) (citing Shivaee v. Department of the Navy, 74 M.S.P.R. 383, 388
(1997); seealso Roach v. Department of the Army, 82 M.S.P.R. 464, 482 (1999) (“[T]he Board
has held that it will construe the WPA broadly . . . ."). These cases properly interpret Congress
intentions when it amended the list of personnel actions covered by the statute:

Consistent with the Whistleblower Protection Act's remedial purpose, the

provision adding "any other significant change in duties, responsibilities, or

working conditions’ to listed personnel actions should be interpreted broadly.

This personnel action isintended to include any harassment or discrimination that

could have a chilling effect on whistleblowing or otherwise undermine the merit

system, and should be determined on a case-by-case basis.

140 Cong. Rec. H11,421 (daily ed. Oct. 7, 1994) (statement of Rep McCloskey). The

Administrative Judge misconstrued the meaning of “significant change.”

D. Appellant’s Protected Disclosures Were Established As Contributing Factorsin The
Agency Removal Action And Other Actions Taken Against Her, And The AJ Erred In
Holding That Some Of These Disclosures Were Not Contributing Factors.

In addition to requiring that the Appellant prove that she made protected disclosures, the
WPA requires a showing that those disclosures were a contributing factor in the personnel action
taken. 5 C.F.R. 8§ 1209.6(a)(5)(ii). The Administrative Judge found, correctly, that two of Ms,
Chamber’ s disclosures would have been contributing factorsin her termination, had the

Administrative Judge found that those disclosures were protected. Initial Decision at 15. Those

two disclosures were Ms. Chamber’s November 3, 2003 telephone conversation with
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congressional staffer Weatherly and Ms. Chambers statements to the Washington Post which
were reported in an article on December 2, 2003..

However, the AJ failed to conclude, partly by oversight, that Ms. Chambers other
disclosures were not contributing factors. Those other disclosures included the December 2,
2003 email from Ms. Chambersto Congressional Staffer Weatherly, the November 28, 2003
memorandum from Ms. Chambers to Director Mainella, Ms. Chambers' December 2, 2003 | etter
of complaint regarding a potentia privacy Act violation submitted to Director Mainella, and Ms.
Chambers disclosures of potential gross mismanagement and abuse of authority regarding
improper handling of the U.S. Park police budget which disclosures were made during the six
months prior to the Agency’ s proposal to remove Chief Chambers.

In order to show that a protected disclosure contributed to a personnel action, an
Appellant need only show that the official who took the action had actual or constructive
knowledge of the disclosure, and that a reasonable person could conclude that the disclosure was
acontributing factor in the personnel action. 5 U.S.C. § 1221(e)(1)).

Pursuant to the statutory timing test for whether a disclosure was a contributing factor,
any personnel action following adisclosure is deemed to have been influenced by (contributed
to) the disclosure if the acting official knew of the disclosure and acted within areasonable
period of time. Smith v. Department of Agriculture, 64 M.S.P.R. 46 (1994), defined “reasonable
period” asincluding personnel actions taken “less than a year after [acting officials] became
aware of the Appellant’s protected activity.” 1d. at 65. As noted supra, the “knowledge/timing
test” is one of many possible ways to show that the whistleblowing was a contributing factor.

Under thistest, it is apparent from the record that the four additional protected disclosures that
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the AJ failed to explicitly find were, or would have been, contributing factorsin the Agency
actions werein fact contributing factors as a matter of law.

The federal Whistleblower Protection Act, applicable here, has taken the proximity in
time rule, which alows a showing that whistleblowing was a contributing factor to be made by
circumstantial timing evidence, from case law and codified that rule into the statute itself.

(e) (1) Subject to the provisions of paragraph (2), in any caseinvolving an alleged

prohibited personnel practice as described under section 2302(b)(8), the Board

shall order such corrective action as the Board considers appropriate if the

employee, former employee, or applicant for employment has demonstrated that a

disclosure described under section 2302(b)(8) was a contributing factor in the

personnel action which was taken or is to be taken against such employee, former
employee, or applicant. The employee may demonstrate that the disclosure

was a contributing factor in the per sonnel action through circumstantial

evidence, such as evidence that--

(A) theofficial taking the per sonnel action knew of the disclosure; and
(B) the personnel action occurred within a period of time such that a
reasonable person could conclude that the disclosure was a contributing
factor in the personnel action.

5U.S.C. § 1221 (emphasis added).

The employee can prove that her whistleblowing was a contributing factor by 1) the
statutory “timing test” by showing that the agency official taking action knew of the protected
activity and showing close proximity in time between the protected disclosure and the agency
action which followed; or 2) by other circumstantial evidence; or 3) by direct evidence; or 4)
some combination of the first three approaches. 5 U.S.C. 8 1221. In the instant case, Chief
Chambers can meet her burden to show that her protected disclosures were a contributing factor
in the Agency action via each and all of these methods.

It isclear that the Agency officials who issued the gag order, administrative |eave order,

and proposed removal, Don Murphy and Fran Mainella, knew of Chief Chambers' protected

disclosures before taking the challenged adverse actions against her. See Chambers Affidavit at
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144-146, 148, 156, 158, 159, 161, 162, 164, 166, 167, 169, and 170. Both were informed of the
Chief’ s communication with the Washington Post and with Congress as well by Chief Chambers
herself. Chambers affidavit at 144. Moreover, the Agency decision document on the proposed
removal referenced the Chief’ s protected whistleblowing to Congress and the Press explicitly as
bases for the proposed removal. Chambers Affidavit at 217; Affid. Exhibit 91. Likewise, the
gag order explicitly referenced the Chief’ s disclosures to the media as a basis for the issuance of
the gag order. Chambers Affidavit at 169; Affid. Exhibits 80 and 81 . The gag order was clearly
issued jointly by Murphy and Mainella. The voice mail from Murphy communicating the gag
order stated: “I just got off the phone with the Director, and we . . .” Affid. Exhibit 80. Murphy
acknowledged in his testimony that he knew of Chambers’ December 2, 2003 email to Congress
by December 4, 2003 by way of his communications with congressional staffer Weatherly who
faxed the email to him. Tr. 9-9-04 (Murphy, cross). Thisfax occurred the day before or day of
Murphy placing Chief Chambers on administrative leave without any advance notice. Id.

There was an extremely close proximity in time between the Chief’ s protected
disclosures to the Washington Post, to Congress, and to Director Mainellaand DOI officials on
the one hand, and the Agency issued Gag Order, Administrative Leave Order, and Proposed
Removal of Chief Chambers on the other hand. On December 2, 2003, a news article appeared
in the Washington Post newspaper quoting statements made by Chief Chambers. Chambers
Affidavit at 166, Affid. Exhibit 77. The Chief did several mediainterviews on this same day.
Chambers Affidavit at 166. Also on December 2, 2003, the same day as the Chief’s media
interviews and the publication of the Washington Post article in which she was quoted stating her
concerns with the public safety consequences of DOI and NPS imposed budget and staffing

limits, she received a gag order from her supervisor. Chambers Affidavit at 169; Affid. Exhibits
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80 and 81. The Chief wastold to have no further interviews with the press or Congress because
the Director and Deputy Director had decided that the content of the message the Chief was
putting out was not the message the Department wanted to be relayed. Chambers Affidavit at
169; Affid. Exhibits 80. Three days later, on December 5™, 2003, Chief Chambers was placed
on administrative leave, Chambers Affidavit at 192, Exhibit 90, with numerous indications
during the intervening 2 days that the administrative leave decision was actually made on
December 3, the day immediately after the media interviews, Chambers Affidavit at 173, 175-
179, 181, 183, and 184

The gag order also came on the heels of the Chief’s November 28, 2003 memo to
Director Mainellaand December 2d email to Congressional staffer Weatherly. Chambers
Affidavit at 158, 159, and 165; Affid. Exhibits 68 and 76. Both communications forcefully
stated the Chief’ s concern that inadequate U.S. Park Police staffing and funding risked loss of
life and destruction of a national monument or icon. Chambers Affidavit at 159 and 165; Affid.
Exhibits 68 and 76. Deputy Director Murphy issued a proposed removal letter to Chief
Chambers on December 17, 2003, 15 days after the Washington Post article and the Chief’s
memo to Congress, and 19 days after the Chief’s November 28 disclosure to the Director.
Chambers Affidavit at 217; Affid. Exhibit 91. The proposed removal cited charges the Chief
had never been asked to discuss, was never interviewed regarding, and was never permitted to
explain. Chambers Affidavit at 218; Affid. Exhibit 91.

This close proximity in timeis legally sufficient, pursuant to plain language in the federa
statute, to meet Chief Chambers' burden to show that her whistleblowing was a contributing

factor in the Agency actions against her, even if the Board would find that other circumstances
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weighed against such afinding. Once timing is shown to be close, al other contributing factor
tests are irrelevant.

Here, although the AJ acknowledged the knowledge/timing test set forth in the
1994 WPA amendment, ..., she does not appear to have applied the test. Instead,
after finding that Previte had knowledge of the appellant's disclosure prior to her
decision to reassign him just afew months later, the AJ considered other
circumstantial evidence and found that the appellant's whistleblowing was not a
contributing factor in the agency's decision to reassign him. Once the
knowledge/timing test has been met, however, an AJ must find that the appellant
has shown that his whistleblowing was a contributing factor in the personnel
action at issue, even if after acomplete analysis of all of the evidence areasonable
fact finder could not conclude that the appellant's whistleblowing was a
contributing factor in the personnel action. See Pgwers, 69 M.S.P.R. at 155-57. |
Thus, the appellant not only made a non-frivolous allegation of contributing
factor, he proved it.

Carey v. Dept. of Veterans Affairs, 93 MSPR 676 (2003); also see Jackson v. VA, 95 MSPR.
152 . Thus, Chief Chambers, despite having an abundance of additional evidence that proves her
point, has clearly met her burden to show that her whistleblowing was a contributing factor in the
Agency decisions against her viathe statutory timing test.

In the alternative, assuming that were not the case, Chief Chambers could make the
contributing factor showing based on other evidence including blatant direct evidence. Her
burden is not heavy in thisregard as the Board has noted.

We note that the "contributing factor" standard is alower standard than the
"substantial factor" standard that was in effect in whistleblower cases before the
Whistleblower Protection Act became law, see, e.g., Gerlach v. Federal Trade
ommission, |8 MSPB 599, 9 M.S.P.R. 268, 275-76 (1981), [citing Mt. Healthy
School District Board of Education v. Doyle, 429 U.S. 274, 285-86, 97 S.Ct.
Statements made during the congressional
floor debate on this legislation indicate that one of the primary purposes of the
Act was to lower the burden that previously had been imposed on employees
seeking to show that their agencies had proposed or effected actions because of
their whistleblowing activities. For example, Senator Levin made the
following statement in connection with the contributing factor test:

Mep. Schroeder stated that the reason for "reducing the [previous] burden of
proof to the 'contributing factor' burden™ was that Congress "recognize[d] that it
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[was] unredlistic to expect the whistleblower--or the special counsel acting on the
whistleblower's behalf--to demonstrate improper motive." 135 Cong.Rec. H751
(daily ed. Mar. 21, 1989).

By reducing the excessively heavy burden imposed on the employee under
current case law, we will send a strong, clear signal to whistleblowers that we
intend to protect them from any retaliation related to their whistleblowing and an
equally clear message to those who would discourage whistleblowers from
coming forward that reprisals of any kind will not be tolerated. Whistleblowing
should never be afactor that contributes in any way to an adverse personnel
action; the new test will make thistherule of law. 135 Cong.Rec. S2780 (daily
ed. Mar. 16, 1989).[[EN9] [The joint explanatory statement of the legislation's
Senate and House floor managers, to which we have referred above, includes the
following, similar statement:

also 135 Cong.Rec. S2792 (daily ed. Mar. 16, 1989) (Sen. Pryor's
statement that "Congress intends that the standard of "contributing factor' be far
lower than the ... 'significant factor' " standard that existed previously); 135
Cong.Rec. S2787 (daily ed. Mar. 16, 1989) (Sen. Cohen's statement that, "[n]ow,
the employee must show only that whistleblowing is a contributing factor in
personnel actions taken against him or her, not asignificant factor ..."); 135
Cong.Rec. H754 (daily ed. Mar. 21, 1989) (statements of Rep. Hoyer and Rep.
Porter) ("[t]he burden of proof will now be lowered for a Government
employee").

The bill makesit easier for an individual (or the Special Counsel on the
individual's behalf) to prove that a whistleblower reprisal has taken place. To
establish a primafacie case, an individual must prove that the whistleblowing was
afactor in the personnel action. This supersedes the existing requirement that the
whistleblowing was a substantial, motivating or predominant factor in the
personnel action. 135 Cong.Rec. S2784 (daily ed. Mar. 16, 1989) (statement of
Sen. Levin, at whose request the joint explanatory statement was printed in the
record). [EN10]| See also 135 Cong.Rec. H749 (daily ed. Mar. 21, *661 1989)
(statement of Rep. Sikorski, who requested that the joint explanatory statement in
the record of the House floor debate) .

Gergick v. General Services Administration, 43 M.S.P.R. 651, 659-60 (1990).

Chief Chambers can prove that her whistleblowing was a contributing factor in the
Agency actions against her by direct evidence aone or in combination with the circumstantial
evidence of, inter alia, proximity in time.

The record of inquiry the agency issued him on August 4, 1989, includes a
specific reference to the appellant's complaints to OSC and to the agency's
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Inspector General. [FN12] |t therefore is obvious that the official who issued that
inquiry knew about at least some of the appellant's disclosures. ...

We also note that, although the agency has denied threatening to remove the
appellant, and although it has denied other allegations made by the appellant, it
has not denied that the complaints mentioned in the record of inquiry include
whistleblowing complaints. See Appeal File, Tab 8.

In addition, documents submitted by the agency indicate that the appellant's
whistleblowing complaints were pending with OSC at |east as recently as
September 1988, Appeal File, Tab 12(6) (Letter from M. Wieseman to J.
Alderson, Sept. 23, 1988), and that a complaint of retaliation for filing those
complaints was pending with that office at least as recently as February 1989, id.,
Tab 12(6) (Letter from L. Dribinsky to P. Weiss, Mar. 6, 1989). While these
dates may not be recent enough to show, by themselves, that disclosure was a
factor in the threatened personnel action, we believe that, when considered along
with the inquiry's specific mention of allegations made to the Special Counsdl,
they indicate that disclosure was such a factor.

In light of the circumstances described above, we find that there is a substantial
likelihood that the appellant can show that his whistleblowing complaints were a
"contributing factor," as that term is used in the Whistleblower Protection Act, in
his threatened personnel action.

Gergick, 43 M.SP.R. at 662.

In Chief Chambers' case, the direct evidence is more blatant and the timing evidence, as
discussed, is even more powerful, than in the precedent cited. The Agency decision document
on the proposed removal referenced the Chief’ s protected whistleblowing to Congress and the
Press explicitly as bases for the proposed removal. Chambers Affidavit at 217; Affid. Exhibit
91. Likewise, the gag order explicitly referenced the Chief’s disclosures to the mediaas abasis
for the issuance of the gag order. Chambers Affidavit at 169; Affid. Exhibit 80. Thus, thereisno
dispute about agency knowledge or a causal link between the Chief’ s disclosures and the
challenged personnel action. The agency is accusing her of the disclosures as the basis for the
actions against her (a clear example of what is meant by “direct evidence,” see e.g., Jones .

Dept. of Army, 75 M.S.P.R. 115 (1997).
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Given this blatant direct evidence, given the dramatic proximity in time evidence, and
given that it iswell settled that disclosures to Congress and to the news media are protected
activities, Horton v. Department of the Navy, 66 F. 3d 282 (Fed. Cir. 1995); H.R. Rep. No,
100413, at 12-13 (1988). See also Special Counsel v. Lynn, 29 M.S.P.R. 666 (1986), Chief
Chambers has clearly established that her whistleblowing was a contributing factor in the
Agency actions against her.

The December 2, 2003 email from Ms. Chambers to Congressional Staffer Weatherly
was as close in time to the Agency actions as a disclosure can get, occurring hours before the gag
order, three days before Chief Chambers was placed on administrative leave, and 15 days before
the Agency proposal to remove Chief Chambers. This email was acknowledged by proposing
official Murphy in histestimony as an email of which he was aware via communications with
Congressional staffer Weatherly on December 2, 3, ad/or 4, 2003 prior to his deciding to place
Ms. Chambers on leave and to propose to remove her. Tr. 9-8-04 (Murphy, cross). The
November 28, 2003 memorandum from Ms. Chambers to Director Mainella likewise was close
in time to the actions taken by the Agency against Ms. Chambersin early to mid-December, and
was submitted directly to Agency management. Ms. Chambers’ December 2, 2003 letter of
complaint regarding a potential privacy Act violation submitted to Director Mainellaregarding
Mr. Murphy is also very close in time to the Agency actions taken against Ms. Chambers and
was a'so submitted directly to Agency management. Ms. Chambers disclosures of potential
gross mismanagement and abuse of authority regarding improper handling of the U.S. Park
Police budget, including complaints that comptroller Sheaffer submitted a budget request to the
DOl for the U.S. Park Police without review and approval from the Chief or her staff, which

disclosures and complaints were submitted directly to Agency management, were made over a
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period of approximately six months prior to the Agency’s proposal to remove Chief Chambers,
still falling within the timeframe recognized in law as establishing the disclosures as contributing

factors.

E. The Agency Failed To Establish By Clear And Convincing Evidence That It Would
Have Removed Chief Chambers Absent Her Protected Disclosures To The Washington
Post, Congress, And Agency Officials, And The AJ Erred In Holding Otherwise.

1. The Agency has a burden under the WPA to show by clear and convincing evidence that
it would have removed Appellant even in the absence of her protected whistleblowing
disclosures, asthe AJ properly recognized.

After an Appellant shows that protected disclosures contributed to personnel actions, the
Agency must defend its actions by showing clear and convincing evidence that it would have
taken the action regardless of the disclosures. Jones v. Department of the Interior, 74 M.S.P.R.
666, 672-73 (1997). The meaning of “clear and convincing” eludes precise definition, alowing
some degree of subjectivity to enter any analysis of evidence under that standard. The Supreme
Court had, perhaps intentionally, left the standard without precise definition, but it has offered
some guidance as to how afinder of fact should approach the analysis:

The function of any standard of proof isto “instruct the factfinder concerning the

degree of confidence our society thinks he should have in the correctness of

factual conclusions for a particular type of adjudication.” By informing the

factfinder in this manner, the standard of proof allocates the risk of erroneous

judgment between the lititgants and indicates the relative importance society

attaches to the ultimate decision.

Colorado v. New Mexico, 467 U.S. 310, 315 (1984) (quoting In re Winship, 397 U.S. 358, 270
(1970) (Harlan, J., concurring), and citing Addington v. Texas, 441 U.S. 418, 423-25 (1979)).
The importance that society attaches to encouraging whistleblowers by protecting them

from retaliation isreflected in Congress' choosing to require agencies to show clear and

convincing evidence, the highest standard availablein civil actions. Accordingly, an
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Administrative Judge should have avery high degree of confidence in the veracity of evidence
the Agency produces to show that it would have taken a personnel action in the absence of
whistleblowing. This confidence should take into account that “when it comes to proving the
basis for an Agency’ s decision, the Agency controls most of the cards — the drafting of the
documents supporting the decision, the testimony of witnesses who participated in the decision,
and the records that could document whether similar personnel actions have been taken”
regarding other employees. 135 Cong. Rec. H747 (daily ed. Mar. 21, 1989) (statement of Rep.
Sikorski). Because the Agency controls the evidence to such alarge degree, “it behooves an
Agency, when faced with a‘ clear and convincing evidence' standard of proof, to fully explain al
of its potentially questionable actionsin order to meet that burden.” Cosgrove v. Department of
the Navy, 59 M.S.P.R. 618, 625 (1993).

In making the determination as to whether the Agency has shown by clear and
convincing evidence that it would have taken the same action against Appellant in the absence of
Appellant’s disclosures, the Administrative Judge is required as a matter of law to consider three
factors:

[1] the strength of the Agency’s evidence in support of the action;

[2] the existence and strength of any motive to retaliate on the part of the Agency officials who
were involved with the decision; and

[3] any evidence that the Agency takes similar actions against employees who are not
whistleblowers but who are otherwise similarly situated.

Jones v. Department of the Interior, 74 M.S.P.R. 666, 672-73 (1997).

[@'he findings we have stated above do not end our inquiry into the merits of

@% for a stay of the threatened personnel action. Under '4
the Board may not order corrective action "if the agency
demonstrates by clear and convincing evidence that it would have taken the same
personnel action in the absence of [the employee's] disclosure [under 5U.S.C. 8§
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P302(b)(8) ]}" "Clear and convincing evidence" is, as the House and Senate noted
in passing this legislation, [EN13]]a higher quantum of evidence than
"preponderant evidence." [FNI4T ]It has been defined as meaning "that measure
or degree of proof which will produce in the mind of the trier of facts afirm belief

or conviction asto the allegations sought to be established.” HpbSon v. Eaton, |

o9 .20 /fol, a4 (BIN UIT. 1Y00), 1:ert. denied, \!594 U.S. Y206, 69 O.CL 11oY, 224 |
Ed.2d 459 (1969)

EN13. 135 Cong.Rec. H749 (daily ed. Mar. 21, 1989) and S2784 (daily ed. Mar.
16, 1989) (joint explanatory statement, printed at requests of Rep. Sikorski and
Sen. Levin).

FN14. $enator Levin noted, in the Senate floor debate on this legislation, that this
standard of proof was intended to be high for the following two reasons:

Firgt, this standard of proof comesinto play only if the employee has proven by a
preponderance of the evidence that whistleblowing was a contributing factor in
the action against him or her--in other words, that the agency action was tainted.
Second, this heightened burden of proof on the agency also recognizes that when
it comes to proving the basis for an agency's decision, the agency controls most of
the cards--the drafting of the documents supporting the decision, the testimony of
witnesses who participated in the decision, and the records that could document
whether similar personnel actions have been taken in other cases. In these
circumstances, it is entirely appropriate that the agency bears a heavy burden to
justify its actions.

135 Cong.Rec. S2780 (daily ed. Mar. 16, 1989). See aso 135 Cong.Rec. H747
(daily ed. Mar. 21, 1989) ("Explanatory Statement of Senate Amendment,”
printed in record at request of Rep. Sikorski).

Gergick, 43 M.S.P.R. at 662-67.

In determining whether an agency has shown by clear and convincing evidence
that it would have taken the same personnel action in the absence of the protected
disclosure, the Board will consider the strength of the agency's evidencein
support of its action, the existence and strength of any motive to retaliate on the
part of the agency officials who were involved in the decision, plus any evidence
that the agency has taken similar actions against employees who are not
whistleblowers but who are otherwise similarly situated. Carr v. Social Security
Administration, 185 F.3d 1318, 1323 (Fed. Cir. 1999); Caddell v. Department of
Justice, 66 M.S.P.R. 347, 351 (1995), aff'd, 96 F.3d 1367 (Fed. Cir. 1996).

Fulton v. Dept. of the Army, 95 MSPR 79 (2003).

[ 1
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2. The Agency’s proffered evidence in support of its charges was legally insufficient to meet
the clear and convincing evidence standard under the Act, and the AJ erred in holding
otherwise.

In making the finding that, had M's. Chambers’ disclosures been protected, the Agency
would nonethel ess have shown by clear and convincing evidence that Ms. Chambers
termination was unrelated to her protected disclosures, the Administrative Judge failed to weigh
the considerable evidence opposing the Agency’ s claims while sustaining Agency charges based
on unsupported conclusory assertions of the Agency. When weighing evidence, afactfinder
should consider the record in its entirety, and discount favorable evidence in light of facts that
militate toward different conclusions. See Universal Camera Corp. v. National Labor Relations
Board, 340 U.S. 474, 488 (1951) (“The substantiality of evidence must take into account
whatever in the record fairly detracts from itsweight.”). In the context of the full record,
evidence that the Agency’sremoval of Ms. Chambers was proper does not meet the clear and
convincing standard.

In sectionsV, VI, VII, VIII, IX, and X infra, the details regarding the weakness in the
Agency evidence supporting the four charges against Chief Chambers that the AJ sustained are
presented. Further, the evidence supporting chief chambers’ rebuttal to those chargesis likewise
presented in this sections. That information and argument is not repeated here but is
incorporated herein by reference. It is clear from the analysis presented in those sections below
that the evidence presented by the Agency was not sufficient even to meet its burden in the
chapter 75 appeal of preponderance of the evidence.

In regard to the IRA appeal and also in regard to the affirmative defense of reprisal for
whistleblowing in the chapter 75 appeal, once the appellant has established that whistleblowing

was a contributing factor in the agency action, the Agency then has a much greater burden to
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show by clear and convincing evidence that it would have taken the same action even in the
absence of the protected whistleblowing activity. Asexplained infra, the AJfound that for at
least two of Chief Chambers’ disclosures Appellant had established that they were contributing
factors, and Appellant has shown herein that several more of her disclosures were also
contributing factors (either under the statutory timing/knowledge test or considering the direct
and circumstantial evidence of retaliatory motive discussed below).

3. Appellant presented compelling evidence of retaliatory motivein several categories
including inadequate investigation of the charges against Appellant, Agency use of
irregular procedure, direct evidence of illegal motive, and dramatic proximity in time
evidence, and the AJ erred in ignoring this evidence.

Factors indicating a retaliatory motive include “[d]ifference[s] in treatment of the
whistleblower before and after the disclosure[, and] [a]dmission or expression of disapproval of
the disclosure by Agency officials.” Office of Special Counsel, How to Avoid Committing
Prohibited Personnel Practicesin the Reagan Era: an OSC Seminar, quoted in Peter Broida, A
Guide to Merit Systems Protection Board Law and Practice (Dewey Publications 2000) (citation
omitted in Broida). For months prior to the December 2, 2003 Post article and December 2,
2003 email from Chambers to Congress, Deputy Director Murphy had been sitting on his
concerns about Ms. Chambers alleged misconduct in regard to the medical tests for the two
deputies, attorney Myers' attempts to meet with Chambers, and Ms. Chambers' (successful)
appeal of hisdecision to detail Ms. Blyth. Suddenly, on December 2, 2003, after the email to
congress gets delivered and the Post article comes out, Mr. Murphy has human resources staffer
Krutz in his office (Washington post laying on Murphy’s desk), demanding that Krutz work
overtime that evening to draft a personnel action against Ms. Chambers based on these old issues

that had been gathering dust for months, which now became charges 5 and 6 in the proposed
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removal, and based explicitly on Murphy’s concerns with Chambers' communications with the
media and congress, which became charges 1-4. Of the hundreds, if not thousands, of
whistleblower cases litigated to date, it would be hard to find one that had closer more dramatic
proximity in time between the protected whistleblowing disclosure by the employee and the
initiation of adverse personnel actions by the employer/Agency.

Temporal proximity is, of course, as a matter of law, circumstantial evidence at least
sufficient to establish a primafacie case of causation in aretaliatory discharge. See, e.g., Keysv.
Lutheran Family and Children's Services of Missouri, 668 F.2d 356, 358 (8th Cir. 1981);
Womack v. Munson, 619 F.2d 1292 (8th Cir. 1980); cert. denied, 450 U.S. 979, 101 S.Ct 1513,
67 L.Ed 2nd 814 (1981); Davis v. Sate University of New York, 802 F.2d 638, 642 (2d Cir.
1986); Mitchell v. Baldrich, 759 F.2d 80, 86 (D.C. Cir. 1985); Dominic v. Consolidated Edison
Co. of New York, 822 F.2d 1249 (2d Cir. 1987) (considering retaliatory claim for firing that
occurred three months after filing complaint). In an IRA case and in a chapter 75 appeal
affirmative defense of reprisal for whistleblowing activity, temporal proximity is, as explained
elsewhere in this Petition, incorporated into the statute as one means, when combined with
management knowledge of the protected activity, of establishing that the whistleblowing was a
contributing factor in the Agency action.

Also suddenly, on December 2-5, 2003, Ms. Chambers' superiors started lying to her and
avoiding her, refusing to tell her in response to her inquiries that adverse actions were being
planned and misleading her into thinking meetings would happen that would not and meetings
for one purpose were for another. On December 2, 2003, Murphy, with Mainella s approval,
issued a gag order to Chief Chambers, ordering her to have no further interviews with media or

otherwise.
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Further, an inadequate investigation by the employer of the alegations against the
employee and of incidents for which the employee is allegedly responsible prior to taking action
against the employee aso is evidence of retaliatory motive. Cotter v. Consolid. Edison Co. of
N.Y., 81-ERA-6, dlip op. of ALJat 17 (July 7, 1981), adopted by the Secretary of Labor (Nov. 5,
1981), aff'd Consolidated Edison Co. of N.Y. v. Donovan, 673 F.2d 61 (2d Cir. 1982).

To have proceeded with the suspension and lowered performance appraisa

without investigating whether the appellant’s allegations of disparate treatment

were true would tend to indicate that the stated reasons for these personnel actions

were a pretext for retaliation for whistleblowing. Cf. Russell v. Department of

Justice, 76 M.S.P.R. 317, 323-24 (1997) (the Board will consider evidence

regarding the conduct of an agency investigation when the investigation was so

closely related to the personnel action that it could have been a pretext for

gathering evidence to retaliate against an employee for whistleblowing activity).

Fulton v. Dept. of the Army, 95 MSPR 79 (2003). Here, fast draw Deputy Director Murphy
“fired” first and asked questions later. First he had Krutz draft the proposed removal on
December 2, 2003 shortly after the Post article came out the same day, then on December 5,
2003 he placed Chief Chambers on administrative leave, then on December 17, 2003 he had
delivered to Ms. Chambers a notice of proposed removal, and then in February or March of
2003, after Chambers had already submitted her response to the proposed removal and the
meager one quarter inch stack of purportedly supporting documentation supplied at the time by
the Agency, did the Agency set about doing an inquiry into the allegations against Chambers. It
was then and only then, months after the proposed removal decision had been made, that Press
officer John Wright was tasked by the Agency to find out if Chief Chambers had even made the
statements to the Post attributed to her. Then, and only then, did the Agency inquire with

Murphy to see if he had even issued the orders and instructions Chambers was accused of failing

to follow.
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That inquiry, however, as voluminous as the records resulting from it are, was not
performed in good faith. When Mr. Wright' s attempts to confirm with the Post that each of
severa statements attributed to Ms. Chambers was actually made by her was cut short by the
reporter and editor terminating the conversations prematurely, Mr. Wright was instructed to
prepare an affidavit that gave the misleading impression that all questions had been answered
and all of Ms. Chambers’ alleged statements had been confirmed. See discussion of Mr.
Wright’s deposition infra. When Mr. Hoffman asked Mr. Murphy during a deposition under
oath if Murphy had given each of the orders and instructions to Chambers as charged in the
proposed removal, Murphy’s memory was substantially lacking. What should have been a
fundamental obstacle with the Agency proceeding in acting on those charges was brushed aside
by Hoffman and he simply invited Murphy to submit later after the deposition anything he
wanted to try to prove the orders were given. Even when Murphy submitted nothing further,
Hoffman pressed on to issue the final removal decision sustaining all the charges despite the
uncertainties raised by Murphy’ s testimony.

An employer's failure to follow its normal procedures can, in an appropriate case, also
suggest deliberate retaliation. DeFord v. Secretary of Labor, 700 F.2d 281, 287 (6th Cir. 1983).
The Agency here engaged not only in abnormal procedure in regard to its actions towards Ms.
Chambers, as discussed in more detail infra, the Agency engaged in blatantly illegal conduct.
This conduct included deleting and concealing the extensive findings of fact made by Agency
final decision maker Hoffman in the final removal decision document, and included Hoffman
conducting numerous depositions and related inquiries and reviewing and considering the
resulting voluminous information regarding Ms. Chambers and the allegations against her all ex

parte — without any notice or opportunity for Chief Chambers to participate in the depositions,
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review the information or respond to it before the Agency made its decision to remove her (and
subsequent decision to hide itsreasons). As explained elsewhere in this Petition, both the
extensive ex parte communications. Disparate treatment, discussed below, is also evidence of
retaliatory motive, asis pretext —the giving of dishonest reasons by the employer. If the AJ
recognized that these types of circumstances and conduct are legally recognized as reflecting
evidence of retaliatory motive, it is not apparent from her Initial Decision.

Further, there is substantial direct evidence of retaliatory motive on the part of Agency
officials for taking the adverse actions against Chief Chambers. Here, the Agency’s proposed
removal and final decision documents themselves, on their face, make clear that Ms. Chambers
statements to the Washington Post and Congress were explicit reasons for the Agency’s actions.
The proposed removal document on its face, in the details of the charges, makes clear through
direct, not circumstantial, evidence that Ms. Chambers' removal was motivated at least in part by
Ms. Chambers communications with Congress and the press. See, e.g., Merritt v. Dillard Paper
Co., 120 F.3d 1181 (11th Cir. 1997). Pitas v. Gartner Group, Inc., 184 F.3d 709, 714 (7th Cir.
1999) (internal quotations and citations omitted). (“Direct evidence of discriminationis:
evidence which, if believed by the trier of fact, will prove the particular fact in question without
reliance on inference or presumption.. This evidence must not only speak directly to the issue of
discriminatory intent, it must also relate to the specific employment decision in question.”); a'so
see Kubicko v. Ogden Logistics Services, 181 F.3d 544 (4th Cir. 1999).

The “smoking gun” statements in the proposed removal charges that refer directly to Ms.
Chambers' communication with Congress, combined with the very close proximity in time,
inadequate investigation and irregular procedure establish a sufficiently strong showing of illegal

motive to establish under the WPA both that Ms. Chambers' whistleblowing was a contributing
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factor in her suspension and removal, and that the motive evidence is sufficiently strong to
preclude the Agency from meeting its burden to show by clear and convincing evidence that it
would have suspended and removed Chief Chambers even in the absence of her protected

whistleblowing.

4. The Agency engaged in disparate treatment, and the AJ erred in holding otherwise.

In addition to examining the evidence of retaliatory motive and the strength of an
Agency’ s evidence that it would have taken the action regardless of whistleblowing, an
Administrative Judge should consider “any evidence that the Agency takes similar actions
against employees who are not whistleblowers but who are otherwise similarly situated.” Jones
v. Department of Agriculture, 74 M.S.P.R. 666, 672-73 (1997). “If the agency in fact punished
the appellant alone for conduct that it knew was common practice among agency employees, it is
hard to see how it could establish in a clear and convincing fashion that it would have so acted in
the absence of the appellant's protected disclosure.” Fulton v. Dept. of the Army, 95 MSPR 79
(2003). Also see Russell v. Department of Justice, 76 MSPR 317 (1997). “Whether other
employees engaged in similar conduct and were not punished is relevant to the dispositive issue
... Whether the agency proved that it would have taken the same personnel actions in the absence
of the appellant's whistleblowing disclosure. See Carr, 185 F.3d at 1323.” Fulton v. Dept. of the
Army, 95 MSPR 79 (2003).

The Administrative Judge held that there were no similarly situated employeesto
Appellant Chambers. Initial Decision at 49. Thiswas error. Contrary to the Administrative
Judge’ s conclusion, there are and have been similarly situated employees who were not similarly
treated by the Agency, not the least of which is Chief Chamber’simmediate predecessor as Chief

of the U.S. Park Police, Chief Langston.
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In the year 2000, Chief Robert Langston of the United States Park Police, Chief
Chambers' predecessor, made remarks remarkably similar to those more recently made by
Teresa Chambers. See Sf #326. Thereis an absence of any evidence in the Agency record that
Chief Langston was disciplined for these disclosures to the press. This disparity in treatment
evidences both the absence of any legitimate and pre-existing NPS or DOI restriction on
communications by the Park Police with the media or Congress that would prohibit Appellant’s
disclosures and reflects current Agency officia’ sretaiatory attitude and motive.

Chief Langston discussed staffing and funding needs with Congress as well as the press,
see SF#326.. Chief Langston, unlike chief Chambers, was not disciplined for this conduct in any
manner. Id. The Administrative Judge ruled pretrial that Appellant would not be allowed to call
Chief Langston but then in the Initial Decision ruled against Appellant because Appellant had

failed to offer any evidence of asimilarly situated employee.

The difference in treatment received by Ms. Chambers versus Chief Langston far
exceeds any difference between the two employees’ situations. Second, the Agency bears the
burden of proof on thisissue, and should not benefit from a presumption of good faith. Contrary
to the Administrative Judge’ s holding in the Initial Decision, other employees who serve as
examples for comparison need not be identically situated:

Thetest is whether a prudent person, looking objectively at the incidents, would
think them roughly equivalent and the protagonists similarly situated. Much asin
the lawyer’ s art of distinguishing cases, the “relevant aspects’ are those factual
elements which determine whether reasoned analogy supports, or demands, alike

result. Exact correlation is neither likely nor necessary, but the cases must be fair
congeners. In other words, apples should be compared to apples.

Dartmouth Review v. Dartmouth College, 889 F.2d 13, 19 (1% Cir. 1989). “Similar” means,
“like; resembling; having a general resemblance but not exactly the same.” WEBSTER'S NEwW

TWENTIETH CENTURY DICTIONARY, 1691 (2d ed. 1983). Contrary to the view the AJ applied
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below, precise equivaence in the situations of the employees being compared is not required.

Santa Fe contends that petitioners were required to plead with "particularity” the

degree of similarity between their culpability in the aleged theft and the

involvement of the favored co-employee, Jackson. This assertion, apparently not

made below, too narrowly constricts the role of the pleadings. Significantly,

respondents themsel ves declined to plead any dissimilaritiesin the alleged

misconduct of Jackson and petitioners, and did not amend their pleadings even

after an interim order of the District Court indicated it regarded petitioners

alegations of racia discrimination as sufficient to raise the lega problem of

dissimilar employment discipline of "equally guilty” employees of different races.

App. 94. Of course, precise equivalence in cul pability between employeesis not

the ultimate question: as we indicated in McDonnell Douglas, an allegation that

other "employees involved in acts against [the employer] of comparable

seriousness...were nevertheless retained...” is adequate to plead an inferential case

that the employer's reliance on his discharged employee's misconduct as grounds

for terminating him was merely a pretext. 411 U.S., at 804 (emphasis added).

McDonald v Santa Fe Trail Transportation Co., 427 U.S. 273, 283 n.11 (1976).

Beyond the situation involving former Chief Langston, additional disparate treatment is
apparent from an examination of how the Agency treated similarly situated employees who acted
outside the chain of command, as Chief Chambers was accused of doing. Deputy Director
Murphy himself acted outside the chain of command in his communications with Mr. Manson,
and/or another non-immediate superior, regarding actions planned to be taken against Appellant
Chambers.

Another prime example of disparate treatment is Jeff Capps. Mr. Capps was, at the time
of Chief Chambers' disclosures to the Washington Post and placement on administrative leave,
the Fraternal Order of Police Lodge President. Mr. Capps directly provided budgetary and
staffing information to the Washington Post, the same or more detailed information than Chief

Chambers was charged with providing, but was not disciplined, counseled about possible

misconduct, or even investigated.
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In addition, no other Department of Interior employee, or federal employee, has been
charged with offenses involving media and Congressional disclosures. Agency press officer Mr.
John Wright is unaware of any other employee ever being fired for speaking with the press. Mr.
Wright is unaware of any other employee ever having been given an order prohibiting them from
discussing issues relating to their employment with the press. See John Wright Deposition. The
Agency produced no evidence that any other employee had been fired for communicating with
Congress, including former Chief Langston. The purported “rules’ have been applied only
against Chief Chambers.

The Agency bears the burden of showing that it would have taken the action in the
absence of whistleblowing. Showing similar treatment of similarly situated employeesis one
means of meeting that burden. The Board has previously rejected Agency claims of justified

personnel action where the Agency did not produce such evidence:
The Agency failed to submit any evidence as to the qualifications of [employees
who received favorable treatment]. Absent comparison evidence that would
permit the Board to determine whether the Agency evaluated the Appellant’s

qualifications differently from those of the nonwhistleblowers. . ., the Agency’s
evidence is not strong enough to meet the clear and convincing test.

Costin v. Department of Health and Human Resources, 72 M.S.P.R. 525, 539-540 (1996).

In the Initial Decision, the Administrative Judge ignored considerable evidence
supporting the existence of aretaliatory motive, and failed to require the Agency to produce clear
and convincing evidence contradicting the existence of such amotive. The record includes
substantial direct and circumstantial evidence of retaliatory motive, including proximity in time,
direct reference to Appellant Chambers' protected activities in the Agency proposed removal and
final decision documents, use of irregular procedure by the Agency, inadequate investigation by

the Agency of the charges against Appellant, and hostility towards the Appellant’ s protected
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activities including the issuance of gag orders.

Because of the strength of the Appellant’s evidence that the Agency acted with retaliatory
motive, and the evidence that the Agency has not taken the same type of actions against other
similarly situated employees, the Agency has not met the clear and convincing evidence standard
even if the Board accepted the Administrative Judge’ s conclusion that Appellant did act
improperly in four of the six charged areas of misconduct. When an employee makes a prima
facie whistleblowing claim, the fact “that the Agency proved, by substantial evidence, that the
Appellant’s performance [or conduct] was unacceptable . . . isinsufficient by itself to establish,
by clear and convincing evidence, that it would have taken the same action in the absence of his
disclosures.” Braga v. Department of the Army, 54 M.S.P.R. 392, 399 (1992). Here, the Agency
has failed to meet its burden that it would have removed Appellant Chambers even if she had not
made her protected disclosures to the Washington Post, Congress, and Agency officials.

[I. THE AGENCY ENGAGED IN A PROHIBITED PERSONNEL PRACTICE IN
VIOLATION OF 5U.S.C. § 2302(B)(12) WHEN IT RESTRICTED MS. CHAMBERS
COMMUNICATIONSWITH CONGRESS, PLACED HER ON ADMINISTRATIVE
LEAVE, AND REMOVED HER IN RETALIATION FOR HER COMMUNICATIONS
WITH CONGRESS, IN VIOLATION OF FEDERAL LAW INCLUDING 5U.S.C. § 7211,
AND THE AJ ERRED IN HOLDING OTHERWISE.

The Administrative Judge (AJ) rejected the Appellant’s claim that the Agency’ s removal
action violated 5 U.S.C. § 2302(b)(12) by violating the Lloyd-La Follette Act, 5 U.S.C. § 7211.
Initial Decision at 44 — 46. The AJerred in her interpretation of the fact evidence and the legal
protections afforded by Congress, largely by ignoring both, and the AJ s Initial Decision on this

claim must be reversed.

The Lloyd-La Follette Act, 5 U.S.C. 8 7211, provides the following protections:
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The right of employees, individually or collectively, to petition Congress or a Member of
Congress, or to furnish information to either House of Congress, or to a committee or
Member thereof, may not be interfered with or denied.
The AJ made the following determination of the record and the application of the LIoyd-La
Follette Act: “Section 7211 protects an employee’ s right to petition Congress. The Appellant
failed to present evidence or argument showing how thisright was violated.” Initial Decision at
44,

The AJread the LIoyd-La Follette Act far too narrowly and has failed to consider the
record of evidence and argument presented on thisissue. Regarding the LIoyd-La Follette Act,
the plain language of the statute makes clear that a public employee is protected for more than
petitioning Congress. The Appellant was protected when she “furnish[ed] information” to a
committee of Congress. 5U.S.C. 8§ 7211. Therecord is clear that the Appellant furnished
information to Ms. Weatherly in her role as Staff Director of the Interior Appropriations
Subcommittee.

On the question of whether the Appellant presented evidence and argument concerning
how her rights under the LIoyd-La Follette Act were violated, the record does not support the
AJ s statement that the “ Appellant failed to present evidence or argument showing how this right
wasviolated.” Initial Decision at 44. Two of the three key protected activities of Chief
Chambers analyzed supra regarding whistleblower retaliation prohibited under 5 U.S.C. §
2302(b)(8), the November 3, 2003 telephone call to Ms. Weatherly and the December 2, 2003
email to Ms. Weatherly, were communications with Congress protected also by 5 U.S.C. § 7211.
The extensive evidence discussed supra that establishes whistleblower retaliation including
proximity in time, irregular procedure, direct evidence from the Agency statementsin the

proposed removal and final decision documents, and disparate treatment, also establish that the

165



Agency removed Appellant in significant part because she furnished information to a committee
of Congress.

The record also clearly reflects that the Appellant presented argument about thisissuein
her appeal, stay request, pre-hearing submission and at trial. See, e.qg., Trial Transcript, Sept. 14,
2004, at 98 — 110 (closing argument). In closing argument at the hearing, Appellant’ s counsel
offered the following argument, for example:

That was due strictly to Ms. Weatherly being curious, and perhaps
properly so, about why she was getting information from Director Mainella and
Deputy Director Murphy regarding the status of implementation of
recommendations that the NAPA study committee had made, why that
information she was getting was different than what she was hearing from Ms.
Chambers.

She was getting, as Ms. Weatherly said, disparate information, she was
getting a disconnect, and she was trying to understand how can high-level
officias from the same organization be giving me two different stories about the
same fact?

WEell, Congressis entitled to inquire into those matters, and when they do,
Agency officials are obligated to answer their questions and to answer truthfully.
Agency officias are protected, by law, in communications with Congress.
Congress has seen to that. Ms. Chambers might have been disciplined for
refusing to answer Ms. Weatherly's questions, but she did answer Ms. Weatherly's
guestions, and now she's being punished for doing so, and that is against Federal
law. ...

Ms. Weatherly's only concern, as she hastestified, which did cause you
[sic her] to be perhaps irritated, was she was getting two different stories on the
same guestion and she didn't know why.

She didn't blame Ms. Chambers, necessarily, anymore than she blamed
Director Mainellaor Deputy Director Murphy. Shewas just trying to get to the
bottom of inconsistent information, something she's entitled to do, not a basis for
disciplining an employee.

There was no identified policy that Ms. Chambers had been given that said
thou shalt not talk to Congress. Any such policy would have beenillegal.

If there was a policy from OMB or the Department of Interior that in some
way attempted to interfere with, prohibit, or restrict Ms. Chambers
communications with Congress, it would have to give way to the superior
authority of the Federal statutes which guarantee the right of communication.

Appellant, in her pre-hearing submission, also offered the following, for example:
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Also on December 2, 2003, the same day as the Chief’ s mediainterviews
and the publication of the Washington Post article in which she was quoted
stating her concerns with the public safety consequences of the NPS imposed
budget limits and resulting staffing limits, she received a gag order from her
supervisor. The Chief was told to have no further interviews with the press or
Congress because the Director and Deputy Director had decided that the content
of the message the Chief was putting out on the budget issues was not the
message the Department wanted to be relayed. Three days later, on December 5™,
2003, Chief Chambers was placed on administrative leave, with numerous
indications during the intervening 2 days that the administrative leave decision
was actually made on December 3", the day immediately after the media
interviews.

The gag order also came on the heels of the Chief’ s November 28, 2003
memo to Director Mainellaand December 2d email to Congressional staffer
Weatherly, both of which forcefully stated the Chief’ s concern that inadequate
U.S. Park Police staffing and funding risked loss of life and destruction of a
national monument. The Chief’s November 28 memo made the following
disclosure to the Director:

Asyou know, the fiscal challenges of FY '04 make it uncertain as
to whether any recruit classes will be hired during this fiscal year.
The FY 05 passback does not provide funding for hiring during
that fiscal year, which could potentially bring our sworn staffing to
its lowest point since 1987 and more than 250 officers below the
level recommended by the Director of the National Park Service in
his report to Congressin March 2000 — one and one-half years
before the horrific events of September 11, 2001, that
tremendously increased the staffing needs of law enforcement
agencies across the country.

Given our current lack of adequate staffing, | must alert you that
the National Park Service's ability to protect these precious
historical icons —the Statue of Liberty, the White House, the
Washington Monument, the Lincoln Memorial, the Jefferson
Memorial, the grounds that support the Golden Gate Bridge — or
our guests who visit them isincreasingly compromised. The
continuing threat to the future of these American symbols becomes
even more acute with any additional loss of personnel. My
professional judgment, based upon 27 years of police service, six
years as Chief of police, and countless interactions with police
professional's across the country, is that we are at a staffing and
resource crisis in the United States Park Police — acrisisthat, if
allowed to continue, will almost surely result in the loss of life or
the destruction of one of our nation’s most valued symbols of
freedom and democracy.
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The Chief sent virtually verbatim language to Congressional staffer Weatherly
four days later on December 2, 2003.

Deputy Director Murphy issued a proposed removal letter to Chief
Chambers on December 17, 2003, 15 days after the Washington Post article and
the Chief’s memo to Congress, and 19 days after the Chief’s November 28
disclosure to the Director. The proposed removal cited charges the Chief had
never been asked to discuss, was never interviewed regarding, and was never
permitted to explain.

The series of adverse actions taken against U.S. Park Police Chief Teresa
Chambers by the Department of Interior and its National Park Service officias,
including the gag order on December 2nd, the administrative leave order on
December 5™, and the December 17, 2003 proposed removal of the Chief, were a
direct result of protected whistleblowing disclosures the Chief made during the
preceding few days, weeks and months to Congress and NPS officials,
culminating in the Chief’s November 28, 2003 memo to Director Mainella, her
December 2d email to Congressional staffer Weatherly, and the December 2d
Washington Post story and related mediainterviews. All of these disclosures
made clear Chief Chambers profound concern that the Administration’ s budget
and staffing limitations, which were being imposed on the U.S. Park Police
through a budgeting process that had excluded meaningful input from Park Police
leadership, were compromising public safety and making our precious national
memorials and icons, the greatest symbols of our democracy, vulnerable to
destruction by terrorist attack. ...

| ssues and Defenses

Ms. Chambers identifies the following issues and defenses (which are stated
affirmatively as defenses):

4) The Agency engaged in a prohibited personnel practicein violation of 5
U.S.C. § 2302(b)(12) when it restricted Ms. Chambers communications with the
press and Congress, placed Teresa Chambers on administrative leave and relieved
her of her law enforcement credentials and authority, when it proposed and finally
terminated Teresa Chambers’ employment (removed her from her position and
from federal service) because she communicated with the press and Congress, in
violation of federal law (including the First Amendment, the LaFollette Act, 5
USC section 7211, and the Anti-Gag statute).

(10) The Agency’s purported bases for the actions taken against Ms. Chambers
were a pretext for taking action due to her protected whistleblowing.

(11) The Agency engaged in disparate treatment of Ms. Chambers as compared
to similarly situated employees.

(16) The Agency performed an inadequate investigation of the charges against
Appellant.
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(17) The Agency used irregular procedure in deciding to remove Appellant.
(18) The Agency was motivated to retaliate against Appellant because of her

protected activities as evidenced by proximity in time, irregular procedure,

inadequate investigation of the charges against Appellant, pretext, disparate

treatment, and hostility towards Appellant’ s protected activities and that of other

employees, and direct evidence of illegal motive in bringing and sustaining the

charges against Appellant.

See Appellant’ s Pre-hearing Submission.

The AJ did not alow for post-hearing briefs and allowed only 30 minutes for Appellants
closing arguments. Had the AJ provided for briefs or longer arguments, perhaps the evidence
admitted into the record that supports the section 2302 (b)(12) defense of retaliation for
communication with Congressin violation of 5 U.S.C. § 7211 would have been more apparent to
the AJ. The evidence establishing the Agency’s retaliation against Appellant Chambers for
protected communications with Congress parallels the evidence laid out supra for the 2302(b)(8)
claim of whistleblower retaliation.

That evidence includes irrefutable evidence that Appellant engaged in protected
communications with Congress which evidence includes Appellants' testimony, Ms. Weatherly’s
testimony, Appellant’s notes of her November 3, 2003 call to Weatherly, Appellant’ s December
2, 2003 email to Weatherly, testimony admissions at hearing and at deposition by Mr. Murphy,
and admissions in the Agency proposed and final decision documents which reference those
protected communications. The record also indisputably reflects that the Agency took adverse
employment actions against Appellant Chambers in the form of a gag order, administrative
leave, a proposed removal and afinal removal decision. Thus, the only issue left to proveisthe

causal nexus between the protected communications of Appellant with Congress and the adverse

employment actions by the Agency —i.e. that the Agency took the adverse actions because of
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Appellant’ s protected communications with Congress. The evidence of that nexus, as for the
(b)(8) whistleblowing, is abundant.

That evidence of the causal nexus begins, as with the (b)(8) whistleblower analysis, with
the dramatically close proximity in time between Chief Chamber’s communications with
Congress and the Agency actions taken against her. The AJ properly concluded that under the
statutory timing/knowledge test applicable to section 2302(b)(8) whistleblower claims, that Ms.
Chambers November 3, 2003 communication with Congressional staffer Weatherly would have
been a contributing factor in the Agency’ s actions including her removal. The AJ explicitly, and
erroneously (as explained supra), failed to decide whether Ms. Chambers December 2, 2003
email to Congressional staffer Weatherly would also have been a contributing factor under this
test but clearly, as explained supra, it would have been. Although the specific statutory
timing/knowledge test applicable for section 2302(b)(8) claimsis not per se applicable as a
matter of law to a claim under section 2302(b)12) based on Agency retaliation for an employee’'s
communications with Congressin violation of 5 U.S.C. § 7211, the decades of discrimination
case law that established the principle of proximity in time as strong circumstantial evidence of
retaliatory motive, which principle was codified in the statutory timing/knowledge test, appliesto
the 2302(b)(12) claim.

It iswell-settled that temporal proximity is, as a matter of law, circumstantial evidence at
least sufficient to establish a primafacie case of causation in aretaliatory discharge. See, e.g.,
Keysv. Lutheran Family and Children's Services of Missouri, 668 F.2d 356, 358 (8th Cir. 1981);
Womack v. Musen, 618 F.2d 1292, 1286 & N. 6 (8th Cir. 1980); cert. denied, 450 U.S. 979, 101
S.Ct 1513, 67 L.Ed 2nd 814 (1981); Davis v. Sate University of New York, 802 F.2d 638, 642

(2d Cir. 1986); Mitchell v. Baldrich, 759 F.2d 80, 86 (D.C. Cir. 1985); Dominic v. Consolidated
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Edison Co. of New York, 822 F.2d 1249 (2d Cir. 1987) (considering retaliatory claim for firing
that occurred three months after filing complaint).

Further, thereisno real question in the instant case as to whether the Agency took the
challenged action(s) because of the Ms. Chambers’ statementsto Congress. Here, the Agency’s
proposed removal and final decision documents themselves, on their face, make clear that Ms.
Chambers' statements to the Washington Post and Congress were explicit reasons for the
Agency’sactions. The proposed remova document on its face, in the details of the charges,
makes clear through direct, not circumstantial, evidence that Ms. Chambers' removal was
motivated at least in part by Ms. Chambers' communications with Congress.

Aswe have explained in the age discrimination context, the quintessential
example of direct evidence would be "a management memorandum saying, "Fire
Earley--heistoo old.' " Earley, 907 F.2d at 1081; see also, e.g., Rollinsv.
TechSouth, Inc., 833 F.2d 1525, 1528 n. 6 (11th Cir.1987) (giving virtually
identical example). ...

The direct nature of the evidence the alleged statement in this case
provides can be illustrated another way. Substitute for the explanatory
introductory clause "Y our deposition was the most damning to Dillard's case" the
following: "You are black.” Is there any doubt that the statement "Y ou are black,
and you no longer have a place at Dillard Paper Company" would be considered
direct evidence of discrimination? We think not. It isimmediately obvious that
the second clause "you no longer have a place at Dillard Paper Company" is
linked by the conjunction "and" to the first clause "Y ou are black” in such away
as to communicate cause and effect.

Merritt v. Dillard Paper Co., 120 F.3d 1181 (11th Cir. 1997). If thereis direct evidence of
illegal motive, the burden shifting and pretext analysis steps in the discrimination analysis do not
apply.

If the employee presents direct evidence of discrimination, there isno need to

resort to "burden-shifting" analysis under McDonnell Douglasv. Green, TWA v.

Thurston, 469 U.S. 111, 121 (1985). Direct evidence of discrimination is:

evidence which, if believed by the trier of fact, will prove the particular fact in
guestion without reliance on inference or presumption... This evidence must not
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only speak directly to the issue of discriminatory intent, it must also relate to the
specific employment decision in question.

Pitas v. Gartner Group, Inc., 184 F.3d 709, 714 (7th Cir. 1999) (internal quotations and
citations omitted). Such direct evidence eliminates the need for the employee to show that the
employer’ s reasons were pretext. Hill v. Lockheed Martin Logistics Management, Inc., 314 F.3d
657 (4th Cir. 2003).

In Price Waterhouse, a plurality of the Supreme Court first annunciated
the mixed-motive proof scheme. See Price Waterhouse, 490 U.S. at 228. Stated
simply, under this proof scheme, once aplaintiff inaTitle VII case showsthat a
factor madeillegal under Title VIl played a motivating part in an employment
decision, the defendant may avoid afinding of liability only by proving by a
preponderance of the evidence that it would have made the same decision even if
it had not allowed theillegal factor to play such arole.7 Seeid. at 244- 45.

We have subsequently explained that a Title VI plaintiff qualifies for
application of the mixed-motive proof schemeif the plaintiff presents " direct
evidence that decision makers placed substantial negative reliance on an
illegitimate criterion.™ 8 Fuller, 67 F.3d at 1142 (quoting Price Waterhouse, 490
U.S. a 277 (O'Connor, J., concurring)). We have further explained that such a
showing requires "evidence of conduct or statements that both reflect directly the
alleged discriminatory attitude and that bear directly on the contested employment
decision.” Id. The determination of whether a plaintiff has satisfied this
evidentiary threshold is a decision for the district court after it has reviewed the
evidence, seeid. at 1142, which "ultimately hinges on the strength of the evidence
establishing discrimination,” id. at 1143. Absent the threshold showing necessary
to invoke the mixed motive proof scheme, however, aplaintiff must prevail under
the less advantageous standard of liability applicable in pretext casesin which the
plaintiff always shoulders the burden of persuasion. Seeid. at 1143.

Thus, the broad issue before this court is whether the district court erred
by concluding that Kubicko failed to make the threshold evidentiary showing ...
our sister circuits have unanimously applied the mixed-motive proof scheme to
retaliation claims. See Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 549-551
(10th Cir. 1999); Thomasv. Nat'l Football League Players Assn, 131 F.3d 198,
202-203 (D.C. Cir. 1997); Tanca, 98 F.3d at 685; Cosgrove v. Sears, Roebuck &
Co., 9 F.3d 1033, 1039-41 (2d Cir. 1993)... . At amore focused level, the issue
before this court is whether the following statements and conduct constitute
evidence "that both reflect directly the alleged discriminatory attitude and that
bear directly on the contested employment decision,” Fuller, 67 F.3d at 1142: (1)
Stuckrath's statements, made at a meeting between OLS's human resource
manager and administrative branch head approximately two days prior to
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Stuckrath's termination of Kubicko, to the effect that OLS's internal investigation
of Joyner's sexual harassment allegations should be terminated, and that if anyone
should be terminated over Joyner's sexual harassment allegations it should be
Kubicko, because he believed that "this was all bogus,” and Kubicko "just
fabricated al thisup," (J.A. 144B); (2) Mann's request at the end of the meeting
for Kubicko'sfile, "because Ed Stuckrath wanted it,” (J.A. 144); (3) Stuckrath's
statement to Kubicko in the course of discussing why Kubicko was being
terminated, that he (Kubicko) initiated Joyner's complaint of sexual harassment
against Franck; and (4) Stuckrath's statement at the same time "that it would have
made a "hell of adifference' to him had[ Kubicko] gone to him instead of Human
Resources about Joyner's complaint,” (J.A. 448) (Affidavit of Kubicko).

We conclude this evidence considered in toto both reflects directly the
alleged retaliatory attitude against Kubicko and bears directly on OLS's decision
to terminate Kubicko. Numerous factors support our conclusion. First, Stuckrath
made the final decision to terminate Kubicko. Second, Stuckrath made some of
the statements at issue only approximately two days prior to Kubicko's
termination and the remainder at the time he informed Kubicko that he was
terminated. Three, Stuckrath requested Kubicko's personnel file at the end of the
meeting where he said that Kubicko should be terminated because of all of his
involvement in Joyner's sexual harassment allegations against Franck. And four,
Stuckrath's comments on their face reflect a direct connection between Kubicko's
protected activity under 8 704 and his termination. In short, Kubicko presented
sufficient evidence, when viewed in the light most favorable to Kubicko, that both
reflects directly Stuckrath's alleged retaliatory attitude and that bears directly on
Kubicko's termination to permit areasonable jury to find that Stuckrath placed
substantial negative reliance in terminating Kubicko on the fact that Kubicko
opposed Franck's sexual harassment of Joyner and participated in the HRC's
investigation of Joyner's sexual harassment complaint. See Fuller, 67 F.3d at
1142.

Kubicko v. Ogden Logistics Services, 181 F.3d 544 (4th Cir. 1999).

The “smoking gun” statements in the proposed removal charges that refer directly to Ms.

Chambers communication with Congress, combined with the very close proximity in time,

inadequate investigation and irregular procedure referenced supra in the whistleblower claim

analysis, establish a sufficiently strong showing of illegal motive to establish a dua motive case

which places the burden on the Agency to separate out its legal and illegal motives and prove

that it would have taken the same removal action against Chief Chambers in the absence of the

Chief’s protected communications with Congress. As explained suprain the section 2302(b)(8)
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claim analysis, the proximity in time evidence, direct evidence in the Agency proposed removal
documents, and the pattern of circumstantial evidence combined make it impossible for the
Agency to meet this burden and show that it would have removed Chief Chambers even had she
not engaged in protected communications with Congress. The AJ s dismissal off hand of
Appellant’'s5 U.S.C. 8§ 7211 based claim under section 2302(b)(12) on the asserted basis that

Appellant offered no evidence and argument is simply specious.

1. THE AGENCY FAILED TO PROVIDE APPELLANT NOTICE AND AN
OPPORTUNITY TO RESPOND TO THE EXTENSIVE EX PARTE
COMMUNICATIONS THE PROPOSING OFFICIAL AND OTHER AGENCY
PERSONNEL HAD WITH THE FINAL AGENCY DECISION MAKER, AND THE AJ
ERRED IN HOLDING THISFAILURE WASNOT A VIOLATION OF APPELLANT
CHAMBERS DUE PROCESSAND STATUTORY RIGHTS.
A. The Agency Officials Extensive And Material Ex Parte Communications With The
Final Agency Decision-Maker Violated The Rule Against Such Ex Parte Communications
Established In Binding L egal Precedent, And The AJ Erred In Holding Otherwise.

It is undisputed and apparent from the Agency files in the record that after providing
Chief Chambers the proposed removal and inviting her to review the information on which the
Agency relied, which amounted to about a one quarter inch thick stack of papers which Ms.
Chambers did receive and review, Tr. 9-9-04 (Chambers), the Agency final decision maker Mr.
Hoffman, along with agency attorneys and human resource personnel, then began an additional
substantial inquiry into the allegations against Ms. Chambers to create a much more voluminous
Agency record on which the Agency then relied to support its decision to remove Ms. Chambers.
This al was done completely without Ms. Chambers' knowledge. Tr. 9-9-04 (Chambers); Tr. 9-
9-04 (Hoffman). Ms. Chambers was given no notice that these depositions would be taken, was

not told what additional documents were being created, obtained and reviewed, was not given a

copy of any of these depositions or additional documents including the Affidavit of John Wright
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and the memoranda from attorney Meyers, and was not otherwise put on notice of or allowed to
respond to any of this additional voluminous information. This Agency process was a blatant
violation of Ms. Chambers' rights. See, e.g., Stlone v. Federal Deposit Insurance Corp., 179 F.3d
1368 (Fed. Cir. 1999).

The introduction of new and material information by means of ex parte
communications to the deciding official undermines the public employee's
constitutional due process guarantee of notice (both of the charges and of the
employer's evidence) and the opportunity to respond. When deciding officials
receive such ex parte communications, employees are no longer on notice of the
reasons for their dismissal and/or the evidence relied upon by the agency.
Procedural due process guarantees are not met if the employee has notice only of
certain charges or portions of the evidence and the deciding official considers new
and material information. *fn4 It is constitutionally impermissible to allow a
deciding official to receive additional material information that may undermine
the objectivity required to protect the fairness of the process. Our systemis
premised on the procedural fairness at each stage of the removal proceedings. An
employeeis entitled to a certain amount of due process rights at each stage and,
when these rights are undermined, the employee is entitled to relief regardless of
the stage of the proceedings. ...

If the Board finds that an ex parte communication has not introduced new
and material information, then there is no due process violation. On the other
hand, if the Board finds new and material information has been received by the
deciding official by means of ex parte communications, then a due process
violation has occurred and the former employee is entitled to a new
constitutionally correct removal procedure. As we have explained previously,
when a procedura due process violation has occurred because of ex parte
communications, such aviolation is not subject to the harmless error test. See
Sullivan v. Department of the Navy, 720 F.2d 1266, 1274 (Fed. Cir. 1983); Ryder
v. United States, 585 F.2d 482, 488 (Ct. Cl. 1978) (refusing to apply harmless
error test: "[W]here a serious procedural curtailment mars an adverse personnel
action which deprives the employee of pay, the court has regularly taken the
position that the defect divests the removal (or demotion) of legality, leaving the
employee on the rolls of the employing agency and entitled to his pay until proper
procedura steps are taken toward removing or disciplining him. In that situation,
the merits of the adverse action are wholly disregarded."); Camero v. United
States, 375 F.2d 777, 780 (Ct. Cl. 1967).

Stonev. Federal Deposit Insurance Corp., 179 F.3d 1368 (Fed. Cir. 1999).
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5 C.F.R. 752.404(f) forbids the agency from considering any reason not specified in the
advance notice of proposed action. The Agency procedure here, involving numerous depositions
and documents being obtained and considered after the Appellant was given the proposed notice
of removal and a meager quarter inch of alegedly supporting documentation, without any notice
of or opportunity to respond to this additional voluminous information being provided to
Appellant, see Tr. 9-9-04 at 20-85 (Hoffman), was a blatant violation of the procedure required

by law.

B. The Agency Officials Extensive And Material Ex Parte Communications With The
Final Agency Decision-Maker, Without Notice To Appellant And Without An Opportunity
For Appellant Chambers To Respond, Violated Appellant’s Procedural Pre-Termination
Due Process Rights, And The AJ Erred In Holding Otherwise.

The AJ erred in holding that the Agency officials’ extensive and material ex parte
communications with the final Agency decision-maker, without notice to Appellant and without
an opportunity for Appellant Chambersto respond, did not violate Appellant’ s procedural pre-
termination due process rights recognized in Cleveland Board of Education v Loudermill, 470
U.S. 532 (1985). Itisirrefutable from the record that the Agency considered reasons and
evidence beyond that provided to Appellant and referenced by the Agency at the time of the
proposed removal, without noticing Appellant or giving her a chance to respond to this new
evidence and these new reasons. This new information was material and was intended to be
material. It included anew inquiry by press officer Wright with the Washington Post and
extensive depositions of the Appellant’ s first, second, third and fourth level superiorsinvolving
substantial questioning on each charge against Appellant. It involved memoranda from attorney

Myers related to one of the charges. None of this material was provided to Appellant to review

or respond to before her removal. Thiswas aviolation of Appellant’ s rights.
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The proposing official and the deciding official are the agency's
representatives in effecting adverse personnel actions. Thus, the Board will focus
on the record that these officials have before them when the action is proposed
and beforeit is effected. Thiswill ensure that an employee receives his due
processrights. See5 C.F.R. sec. 752.404(b)(1), (c)(1) (an agency must inform the
employee of the right to review "the material relied on to support the reasons" for
its proposal and may not use material that cannot be disclosed to him).

George M. Barredi, et al. v. United States Postal Service, MSPB Case No.s BN0752910284-1-1,

BN0752910287-1-1, BN0752910286-1-1, BN0752910289-1-1 (M SPB Dec. 22, 1994).

In addition, the dissent's opinion on this point conveniently ignores
the concept of fairness or due process. In accordance with Board precedent and
the United States Supreme Court, the majority recognizesthat fundamental due
process requires that the tenured public employee have "oral or written notice of
the charges against him, an explanation of the employer's evidence, and an
opportunity to present hisside of the story.” See Cleveland Board of Education
v. Loudermill, 470 U.S. 532, 546 (1985); Stephen, 47 M.S.P.R. at 680;
O'Connor, 59 M.S.P.R. at 658; Kriner v. Department of the Navy, 61 M.S.P.R.
526, 531 (1994). In thisregard, due process mandates that notice be sufficiently
detailed to provide a meaningful opportunity to be heard. See Goldberg Kelly,
397 U.S. 254, 267-68 (1970). Because the agency's representativesin effecting
the indefinite suspension in this case were unaware of the contents of the
investigative report and the investigative report was not given to the appellants as
areason for the agency's possession of "reasonable cause to believe,” the agency
cannot use the investigative report to establish its charge in hindsight. To do so
would be violative of the due process principles requiring the agency to provide
an explanation of its evidence, and afair opportunity to respond. ...

The process due a public employee prior to removal from office has been
explained in Loudermill. The Supreme Court has stated:

"An essential principle of due processisthat adeprivation of life, liberty,
or property "be preceded by notice and opportunity for hearing appropriate to the
nature of the case.". . . This principle requires "some kind of hearing" prior to the
discharge of an employee who has a constitutionally protected property interest in
his employment. . . ."

"[T]he pretermination hearing need not definitively resolve the propriety
of the discharge. It should be an initial check against mistaken decisions --
essentialy, a determination of whether there are reasonable groundsto believe
that the charges against the employee are true and support the proposed action. . .
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"The essential requirements of due process. . . are notice and an
opportunity to respond. The opportunity to present reasons, either in person or in
writing, why proposed action should not be taken is a fundamental due process
requirement. . . . The tenured employeeis entitled to oral or written notice of the
charges against him, an explanation of the employer's evidence, and an
opportunity to present his side of the story. . . . To require more than this prior to
termination would intrude to an unwarranted extent on the government's interest
in quickly removing an unsatisfactory employee.” Id. at 542-46 (emphasis added).

The Supreme Court expressly noted that the need for a meaningful
opportunity for the public employee to present his or her side of the case is
important in enabling the agency to reach an accurate result for two reasons. First,
dismissals for cause will often involve factual disputes and consideration of the
employee's response may help clarify such disputes. In addition, even if the facts
are clear, "the appropriateness or necessity of the discharge may not be; in such
cases, the only meaningful opportunity to invoke the discretion of the
decisionmaker is likely to be before the termination takes effect.” 1d. at 543.

Sonev. Federal Deposit Insurance Corp., 179 F.3d 1368 (Fed. Cir. 1999).

IV.THE AGENCY’'SCONCEALMENT FROM APPELLANT OF THE FINDINGS OF
FACT MADE BY THE FINAL AGENCY DECISION-MAKER VIOLATED
CONSTITUTIONAL AND STATUTORY MANDATES, AND WAS A BASISFOR
DEFAULT, AND THE AJ ERRED IN HOLDING OTHERW!I SE.

A. The Agency’s Admitted Intentional Deletion Of The Agency Final Decision-Maker’s
Findings Of Fact From Its Decision Document, And Admitted Filing And Service Of A
Version Of The Decision Document That Omitted These Still Referenced And Relied Upon
Findings Of Fact, Violated 5 U.S.C. Sec. 7513, 5 C.F.R. Sec. 752.404, The AJ’'s
Acknowledgement Order, 5 C.F.R. 1201.25, The Constitution’s Fifth Amendment Due
Process Guar antee, And Binding L egal Precedent, And The AJ Erred In Holding
Otherwise.

Several laws and regulations require that the Agency provide to Appellant its “reasons’
for taking the challenged action. Those sources of legal authority include: 5 U.S.C. sec. 7513, 5
C.F.R. sec. 752.404, the AJ s Acknowledgement Order, 5 C.F.R. 1201.25, and the Constitution’s

Fifth Amendment Due Process guarantee. Also see the binding legal precedent established by
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the Federal Circuit via case decisions such as Stone v. Federal Deposit Insurance Corp., 179 F.3d

1368 (Fed. Cir. 1999).

5U.S.C. sec. 7513(b)(4) requires that written agency decisions taking adverse actions
must include "the specific reasons therefor.” 5 C.F.R. 752.404(f) forbids the agency from
considering any reason not specified in the advance notice of proposed action. The Agency
admitsthat it deleted from the final decision document the extensive findings of fact made by
fina decision maker Hoffman as he weighed the competing evidence presented on the charges
against Ms. Chambers. Tr. 9-9-04 (Hoffman); Hoffman Deposition. These findings were, of
course, not included in the proposed removal notice given to Appellant, having been made by
Hoffman and not proposing official Murphy, and were based on the numerous depositions and
documents reviewed by Hoffman ex parte, without any notice to Appellant as explained supra.

Hoffman attempted to conceal the existence of these findings of fact from Appellant’s
Counsel Harrison during his deposition but eventually was forced to acknowledge that they
existed in his original draft(s) of the final removal decision document. See Hoffman deposition.
The Agency then broke the promise made by Agency counsel to produce these findingsin the
drafts to Appellant and asserted that the documents were attorney client privileged and refused to
produce them. The AJ mistakenly agreed that these documents were somehow privileged, and
even more mysteriously found that even the fact findings within the documents which are still
referenced and relied upon in the final version of the decision document filed with the Board and
served on Appellant were privileged and could not be provided to Appellant via redaction of the
draft.

The Agency’s “reasons’ must mean more than the mere conclusion that adverse action is

warranted. The reference to the Agency’ s reasons must refer to the why not the what. The
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reference to ‘reasons’ can logically mean nothing other than the Agency’ s findings of fact, the
Agency’s conclusions of law, and the Agency’ slogic that together provide arationale as to why
the rules of law, policy and procedure the Agency has concluded exist, when applied to the facts
found by the Agency, require or justify the action taken by the Agency against Appellant. If any
of these three critical components -- the Agency’ s findings of fact; the Agency’ s conclusions of
law, policy and procedure; and the Agency’ slogic used to relate the law and facts — are not
provided to Appellant, then the Appellant cannot reasonably be expected to truly understand why
the Agency took the decision being challenged or to offer ameaningful legal defense to the
proposed action. That is, if any of these three critical components of the Agency’ sreasons are
not disclosed, then the Agency has not complied with the legal requirements to provide to the
Appellant the Agency’ sreasons for its actions.

Hoffman admitted that the deleted findings were the reasons on which he relied for
sustaining each of the six charges against Appellant. See Hoffman Deposition. The Agency
improperly deleted and concealed the Agency decision maker’ s findings of fact on which the
Agency relied to sustain the charges against Appellant. It is apparent to Appellant, even without
having the benefit of being able to read those findings, that the Agency chose to violate 5 U.S.C.
sec. 7513(b)(4)’ s requirement that the reasons be stated in the final decision document, in order
to coverup the fact that those deleted reasons were different than and beyond those stated in the
proposed removal document, in violation of 5 C.F.R. sec. 752.404. At aminimum, the Board
should order those findings released to Appellant and allow Appellant to conduct discovery on
those findings and present additional evidence and argument for the record before any final
decision is made in this matter by the Board in order for the Agency process to comport with

statutory and Due process requirements.
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The Agency should be considered in default for not complying with the legal mandates
that it provide to Appellant, and the Board, its actual reasons for the actions taken against
Appellant. Inthe aternative, the Board should draw an adverse inference against the Agency
that had its findings of fact been disclosed, as required by law, rather than withheld and
concealed, that those findings would not have supported the charges against Appellant and would
have evidenced that the Agency engaged in prohibited personnel practices when it removed
Appellant. The law recognizesthat it is appropriate for ajudge or agency board to draw such an
adverse inference. International Union v. NLRB, 459 F.2d 1329 (D.C.Cir. 1972); Taylor v. U.S
Postal Service, 75 MSPR 322 (June 19, 1997) (citing inter alia Wigmore). Also see, e.g., 3A J.
Wigmore, Evidence 8 1042 (Chadbourn rev. 1970). An adverse inference is appropriate when a
party fails to produce or offer a document containing material facts under its control. Evansv.
Robbins, 897 F.2d 966 (8th Cir. 1990). Evans was citing an old, well-established principle. See
Aetna Casualty & Surety v. Reliable Auto Tire Co., 58 F.2d 100 (8th Cir. 1932).

The district court was entitled, as are we, to draw an adverse inference
against the defendant for its failure to produce either pretrial or at trial [certain
relevant earnings figures]. When the contents of a document are relevant to an
issue in acase, the trier of fact generally may receive the fact of the document's
nonproduction or destruction as evidence that the party which has prevented
production did so out of the well-founded fear that the contents would harm him.
Wigmore has asserted that nonproduction is not merely 'some' evidence, but is
sufficient by itself to support an adverse inference even if no other evidence for
the inference exists:

“Thefailure or refusal to produce arelevant document, or the destruction
of it, is evidence from which aone its contents may be inferred to be unfavorable
to the possessor, provided the opponent, when the identity of the document is
disputed, first introduces some evidence tending to show that the document
actually destroyed or withheld is the one as to whose contents it is desired to draw
an inference.” 2 Wigmore on Evidence § 291, at 228 (Chadbourn rev. 1979).
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Knightsbridge Marketing v. Promociones y Proyectos, 728 F.2d 572, 575 (1st Cir. 1984)
(quoting Nation-Wide Check Corporation, Inc. v. Forest Hills Distributors, Inc., 692 F.2d 214,
217-18 (1st Cir. 1982)).

In this case Dennis failed to produce the documents that could have proved
or disproved the allegationsin the complaint. As aresult, the effect of striking his
answer to the complaint was nearly identical to ssmply drawing an adverse
inference from his failure to produce those documents. The sanction applied by
the district court was, therefore, eminently appropriate.

Marquis Theatre Corp. v. Condado Mini Cinema, 846 F.2d 86 (1st Cir. 05/05/1988).

B. The Agency Officials Concealment From Appellant Of The Findings Of Fact Made By
The Final Agency Decision-Maker Violated Appellant’s Procedural Pre-Termination Due
Process Rights, And The AJ Erred In Holding Otherwise.

The proposing official and the deciding official are the agency's
representatives in effecting adverse personnel actions. Thus, the Board will focus
on the record that these officials have before them when the action is proposed
and before it is effected. Thiswill ensure that an employee receives his due
processrights. See5 C.F.R. sec. 752.404(b)(1), (c)(1) (an agency must inform the
employee of the right to review "the material relied on to support the reasons” for
its proposal and may not use material that cannot be disclosed to him).

In addition, the dissent's opinion on this point conveniently ignores
the concept of fairness or due process. In accordance with Board precedent and
the United States Supreme Court, the majority recognizesthat fundamental due
process requires that the tenured public employee have "oral or written notice of
the charges against him, an explanation of the employer's evidence, and an
opportunity to present his side of the story." See Cleveland Board of Education
v. Loudermill, 470 U.S. 532, 546 (1985); Stephen, 47 M.S.P.R. at 680;
O'Connor, 59 M.S.P.R. at 658; Kriner v. Department of the Navy, 61 M.S.P.R.
526, 531 (1994). Inthisregard, due process mandates that notice be sufficiently
detailed to provide a meaningful opportunity to be heard. See Goldberg Kelly,
397 U.S. 254, 267-68 (1970). Because the agency's representativesin effecting
the indefinite suspension in this case were unaware of the contents of the
investigative report and the investigative report was not given to the appellants as
areason for the agency's possession of "reasonable cause to believe,” the agency
cannot use the investigative report to establish its charge in hindsight. To do so
would be violative of the due process principles requiring the agency to provide
an explanation of its evidence, and afair opportunity to respond. ...
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George M. Barredi, et al. v. United States Postal Service, MSPB Case No.s BN0752910284-1-1,
BN0752910287-1-1, BN0752910286-1-1, BN0752910289-1-1 (M SPB Dec. 22, 1994).

C. The AJ Erred In Reviewing The Final Agency Decision-M aker’s Deleted Findings Of
Fact In-Camera And Then Refusing To Disclose Those Agency Findings Of Fact To
Appedlant, Notwithstanding That There Was No L egitimate Basis For These Agency
Findings Of Fact Falling Under Any Attorney Client Or Other Privilege.

The AJ erred in denying Appellant’s Motion to Compel Agency responses to document
requests and interrogatories regarding the concealed Agency findings of fact, and erred in failing
to make those findings available to Appellant after reviewing them in-camera. Thereis no basis
in the law of privilege or otherwisein law to protect findings of fact drafted by an agency
decisionmaker, even if intended to be reviewed by an attorney for legal advice, when those
findings of fact continue to be relied upon by the decisionmaker and referenced in the final
decision document even though deleted from it. The drafts of the decision document containing
these findings of fact which are no longer draft findings because they are adopted and relied on
in the final decision document filed in this matter by the Agency are not privileged at least to the
extent that they contain these findings of fact which at a minimum could be provided to
Appellant via aredacted version of the draft containing them.

Appellant is entitled to be provided, under numerous federal laws and regulations, the
reasons relied on by the decisionmaker in taking action its removal against Appellant. Those
lawsinclude 5 U.S.C. sec. 7513(b); 5 C.F.R. sec. 1201.25 and 5 C.F.R. sec. 752.404(b).
Appellant believes that the findings of fact reflect reliance by the decision maker on evidence
and reasons not made available to her when she requested all material relied on by the Agency
for her proposed removal prior to submitting her response to the Agency proposed removal.

Under applicable law, Appellant is also entitled to be provided the final decision and all the
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Agency reasons therefore, which on the face of the July 9 decision document include the findings
of fact. The denial of Appellant accessto these final findings of fact referenced and relied on in
the final decision document is adenial of due process.

Similarly, the Agency privilege log shows that the Agency has withheld drafts of the
other two key Agency decision documents, the proposed removal document written by Mr.
Murphy and the administrative leave memo written by Mr. Davies and Mr. Murphy. The
Agency seeks to withhold these draft decision documents on the basis of attorney client privilege
apparently because attorney’ s advised the decision-makers, reviewed drafts, and commented on
drafts. While the actual comments and advise from the attorneys may well be privileged, the
work product of the decision-makers, even after edits based on legal advise, are ssmply not
attorney-client communications or attorney work product and must be produced. If the Agency
assertion of privilege for these type of documents was adopted, no agency document, draft or
final, would be discoverableif the current Agency practice of getting legal advise on anything
that might be controversial continuesto be followed. An employee under this rule proposed by
the Agency in its assertions of privilege would not be given the real statement of reasons for the
Agency action that the law clearly requires to be produced pursuant to 5 CFR 1201.25, and what
has been ordered to be filed in the Administrative Judge' s Acknowledgement Orders.

D. TheAJ Erred In Denying Appéellant’sMotion To Compel Agency Responses To
Document Requests And Interrogatories Which Sought Agency Production Of The
Concealed Findings Of Fact, And Erred In Denying Appellant’s Request That These
Findings Be Produced At Trial As*Prior Statements’ Under 5 U.S.C. Sec. 1201.62.

The AJ denied Appellant’s motion to compel the Agency to produce Agency final

decision maker Hoffman’ s findings of fact which had been deleted from the final decision

document noticing Appellant’ s removal served on Appellant and filed with the Board. The AJ
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did apparently review the draft decision document(s) containing the deleted findings but refused
to disclose the document or the findings (viafor example redaction) on the basis that the findings
disclosed in the view of the AJ no material evidence and the drafts were attorney client
priviledged. See Summary of Prehearing conference. However, it is clear from Mr. Hoffman’'s
deposition that he, a non-attorney decision making official of the Agency, is the author of the
findings in the draft decision document(s) in question. See Hoffman Deposition. It isalso clear
that these withheld fact findings represent the Agency’ s decision maker’ s attempts to reconcile
competing evidence and argument put forward on the various charges by the Appellant who
opposed the proposed removal and the proposing official and other Agency officials who
supported the proposed removal. Id.. Itisclear under these circumstances that the attorney-
client privilege does not apply to these Agency decision maker’ s findings of fact, which do not
represent nor disclose the nature of the legal advice sought or obtained but are underlying facts,
and the AJ erred in not granting Appellant’s motion to compel. See Gangi v. United Sates
Postal Service, No. BN-0752-03-0070-1-1 (MSPB September 1, 2004).

Appellant also requested during the hearing that the AJ require the Agency to produce the
withheld findings of fact of Mr. Hoffman and the draft documents containing them pursuant to
the Board’' sregulation 5 C.F.R. sec. 1201.62. That regulation provides:

§ 1201.62 Producing prior statements.

After an individual has given evidence in a proceeding, any party may request a

copy of any prior signed statement made by that individual that is relevant to the

evidence given. If the party refuses to furnish the statement, the judge may

exclude the evidence given.

Because Mr. Hoffman had made and adopted these statements (the findings and documents

containing them) and communicated them to others in his name, and because Mr.Hoffman had

presented his direct exam testimony prior to Appellant’s counsel requesting the production of
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those prior statements, the AJ should have required the Agency to produce those findings so that
they could have been used by Appellant to conduct a meaningful cross examination of Mr.
Hoffman at the hearing as contemplated by the Board' srule. The AJ sdenial of Appellant’s
request for these prior statements lacked any basisin law or fact and should be reversed. The
issue of the deleted findings by the final Agency decision maker goes to the heart of the case and
the failure of both the Agency and the AJ to make those findings available to Appellant was
substantially prejudicial to Appellant who to this day has yet to know exactly what the Agency
final decision maker’ s reasons were for sustaining the charges against her made by the proposing

official.

V. THE AGENCY FAILED TOMEET ITSBURDEN TO ESTABLISH THE ALLEGED
MISCONDUCT IN CHARGE NUMBER 2, AND THE AJ ERRED IN HOLDING
OTHERWISE.

The AJ erroneously sustained Agency charge number 2. Charge 2 aleges that Chief
Chambers disclosed to the Washington Post security sensitive information. However, this charge
failsto state alegal basis for misconduct. Public remarks regarding “security” are nowhere
prohibited in the Department of Interior policies and no rule or order classified in any manner the
information attributed to Ms. Chambers in the Post. No such purported rule or order was
identified or produced by the Agency. The Department of Interior does not have a definition of
“law enforcement sensitive” information and Chief Chambers was authorized to decide what law
enforcement material may be released to the public. There must be an announced policy that

was violated to support Agency disciplinary action against an employee. See43. C.F.R. 8

20.503 (“Employees shall not engage in any conduct or activity which isin excess of his or her
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authority, or is otherwise contrary to any law or announced Departmental policy.” Emphasis
added.).

In support of its position, the Agency offered only areport (not an order or arule) that
had been stamped “law enforcement sensitive by one of Chief Chambers' subordinates, for
reasons that remain unknown, although the Agency, having the burden on thisissue, could have
asked that subordinate to testify as to his reasons for stamping the document. This report
contains alot of information, and it is unclear which information the subordinate officer desired
to protect. Agency officials admitted that not all material in documents marked sensitive is
sensitive.

Chief Chambers followed the written guidance provided to departmental spokespersons
in answering questions in the Washington Post interview frankly. See Appellant’s Hearing
Exhibit W. Agency press officer Mr. John Wright acknowledged that the best policy when asked
guestions by a reporter isto answer truthfully. See Wright Deposition.

The Agency offered no evidence beyond self-serving conclusory opinions that Chief
Chambers' interview with the Washington Post compromised any legitimate security interest.
The information Chief Chambers disclosed referenced only facts that were in plain sight. Police
staffing details were provided to the Post by the Fraternal Order of Police (FOP), not Chief
Chambers, who simply responded honestly to questions from the Post regarding information the
Post already possessed. Assistant Chief Holmes testified that numbers and placement of officers
that are stationed at monumentsin plain sight, which iswhat Chief Chambersis attributed as
saying in the post article, is not a matter that is sensitive or prohibited from release. See Holmes

Deposition.
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Agency press officer Mr. John Wright is unaware of any written Agency policy
prohibiting the release of any categories on information including “Law Enforcement Sensitive”
information. Mr. Wright stated that he is not aware of any policy definition re “law enforcement
sensitive,” has received no training on it, and would not know what information was“LES’
unless someone told him. Mr. Wright admitted that the policy requirement is that DOI officials
contact the public affairs/ communications office before a pressinterview if possible, and if not
possible, asap thereafter. The policy does not limit the content or substance of what is to be said
to the media. See Wright Deposition.

The failure of the Agency to produce a written rule or policy that was allegedly violated
by Ms. Chambers' conduct provides a clear basis for the Board drawing the adverse inference
that no such rule or policy exists. See the discussion supra and infra regarding the law of
adverse inference, and see, e.g. International Union v. NLRB, 459 F.2d 1329 (D.C.Cir. 1972);
Taylor v. U.S Postal Service, 75 MSPR 322 (June 19, 1997); Bilokumsky v. Tod, 263 U.S. 149,
68 L. ed. 221, 44 S. Ct. 54 (1923); 2 Wigmore on Evidence § 291, at 228 (Chadbourn rev. 1979);
3A J. Wigmore, Evidence § 1042 (Chadbourn rev. 1970); McMahan & Company v. PO Folks,
Inc., 206 F.3d 627, 632 (6th Cir. 2000); LiButti v. United States, 178 F.3d 114, 120 (2d Cir.
1999); Knightsbridge Marketing v. Promociones y Proyectos, 728 F.2d 572, 575 (1st Cir. 1984);
Evans v. Robbins, 897 F.2d 966 (8th Cir. 1990); Gumbs v. International Harvester, Inc., 718
F.2d 88, 96 (3d Cir.1983).

For this Agency charge to be sustained, the Agency has to show more than a document
somewhere that overlaps with the information talked about in the Post. It has to show that the
particular information disclosed had been classified, per se, as sensitive and was prohibited from

release. The agency has come nowhere close to showing that in this record.
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VI.THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE ALLEGED
MISCONDUCT IN CHARGE NUMBER 3, AND THE AJ ERRED IN HOLDING
OTHERWISE.

The AJ erroneously sustained Agency charge number 3. Charge 3 alleges that Appellant
Chambers made an improper disclosure to the Washington Post of specific budget numbers
submitted by the Agency in the President’ s budget in violation of an OMB Circular. However,
the Agency failed to prove that Appellant Chambers stated a budget amount for a given purpose
found in the President’ s budget documentsin her statementsto the Post. The Agency never
offered such a President’ s budget document into evidence which contained any of the amounts
for the purposes stated by Ms. Chambers to the Post. Ms. Chambers did not state to the Post that
the Agency had requested $8 million dollars for atotal USPP budget increase, but instead, as the
record reflects, stated in response to questions from the Post reporter that she needed
approximately a $27 million increase for FY 05 for the U.S. Park Police to properly performits
mission of protecting the public and icons. See Tr. 9-9-04 (Chambers), a'so see Chambers
deposition.

The Agency charge does not assert the existence of or identify any budget document that
contains the numbers Chambersis said by the Post to have mentioned. Because the Agency
failed to produce any such document at trial which fell within the parameters of the policy
prohibition in the charge against Chambers, i.e. the Agency failed to produce a President’s
budget document reflecting a request of $8 Million or any other amount that matched the number
and purpose reflected in Ms. Chambers’ statements to the Post, the AJ should have drawn an
adverse inference against the Agency that no such document exists. See the discussion supra

and infra regarding the law of adverse inference, and see, e.g. International Union v. NLRB, 459
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F.2d 1329 (D.C.Cir. 1972); Taylor v. U.S. Postal Service, 75 MSPR 322 (June 19, 1997);
Bilokumsky v. Tod, 263 U.S. 149, 68 L. ed. 221, 44 S. Ct. 54 (1923); 2 Wigmore on Evidence §
291, at 228 (Chadbourn rev. 1979); 3A J. Wigmore, Evidence § 1042 (Chadbourn rev. 1970);
McMahan & Company v. PO Folks, Inc., 206 F.3d 627, 632 (6th Cir. 2000); LiButti v. United
Sates, 178 F.3d 114, 120 (2d Cir. 1999); Knightsbridge Marketing v. Promociones y Proyectos,
728 F.2d 572, 575 (1st Cir. 1984); Evans v. Robbins, 897 F.2d 966 (8th Cir. 1990); Gumbs v.
International Harvester, Inc., 718 F.2d 88, 96 (3d Cir.1983).

Comptroller Sheaffer was called to testify by the Agency and he alluded to the aleged
existence of such a document but even he, the person in charge of the fiscal recordsfor the
Agency, could not produce such a document notwithstanding having control over all such
documents. Absent production by the Agency of a specific document representing the
President’ s budget decisions that references a specific budget amount for a specific purpose that
matches the budget amount and purpose stated by Ms. Chambers to the Post, the Agency cannot
establish aviolation of the referenced OMB Circular. Appellant may not be punished for
discussing the U.S. Park Police budget needs generally or in ways not restricted by OMB. As
noted regarding Charge 2 above, there must be an announced policy that was violated to support
Agency disciplinary action against an employee. See 43. C.F.R. 8 20.503 (“Employees shall not
engage in any conduct or activity which isin excess of hisor her authority, or is otherwise

contrary to any law or announced Departmental policy.” Emphasis added.).

VII. THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE
ALLEGED MISCONDUCT IN CHARGE NUMBER 5, AND THE AJ ERRED IN
HOLDING OTHERWISE.
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The AJ erroneously sustained Agency charge number 5. This charge alleges that Chief
Chambers failed to follow her supervisor’ s instructions on three occasions. However, the three
alleged instructions were never actually given to Ms. Chambers by Mr. Murphy, her supervisor.
None of the three alleged orders or instructions from Murphy was ever produced in writing at
trial or during the Agency’ s own depositions by decision-maker Hoffman. The failure of the
Agency to produce any written order allegedly not followed by Ms. Chambers provides a clear
basis for the Board drawing the adverse inference that no such order was given. Seethe
discussion supra and infra regarding the law of adverse inference, and see, e.g. International
Union v. NLRB, 459 F.2d 1329 (D.C.Cir. 1972); Taylor v. U.S Postal Service, 75 MSPR 322
(June 19, 1997); Bilokumsky v. Tod, 263 U.S. 149, 68 L. ed. 221, 44 S. Ct. 54 (1923); 2 Wigmore
on Evidence § 291, at 228 (Chadbourn rev. 1979); 3A J. Wigmore, Evidence § 1042 (Chadbourn
rev. 1970); McMahan & Company v. PO Folks, Inc., 206 F.3d 627, 632 (6th Cir. 2000); LiBuitti
v. United Sates, 178 F.3d 114, 120 (2d Cir. 1999); Knightsbridge Marketing v. Promocionesy
Proyectos, 728 F.2d 572, 575 (1st Cir. 1984); Evans v. Robbins, 897 F.2d 966 (8th Cir. 1990);
Gumbs v. International Harvester, Inc., 718 F.2d 88, 96 (3d Cir.1983).

Deputy Director Murphy’s assertion that Ms. Chambers failed to follow the purported
instructions from him and that this failure is what motivated him to bring charge 5 against
Appellant is belied by the fact that Murphy failed to act on any concern regarding the
Appellant’s alleged failure to follow these alleged orders for several months. Murphy raised
these allegations for the first time on the very day of the Washington Post article, Tr. 9-8-04
(Murphy), which strongly supports the conclusion that charge 5 was brought in retaliation for

Ms. Chambers protected whistleblowing and exercise of her First Amendment rights, not
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because it had merit. The details of each of the three specifications under this charge are

addressed below.

A. The Agency Failed To Meet ItsBurden To Show Misconduct Regarding, And The AJ
Erred In Sustaining, The Specification Of Charge 5 Regarding Chief Chambers' Alleged
Failure To Follow An Instruction To Have Two Deputy Chiefs Take Medical Exams.

The AJ erred in sustaining the specification of charge 5 regarding Chief Chambers
aleged fallureto follow an instruction from Deputy Director Murphy to have two deputy Chiefs
take certain medical examinations. The chronology of events and timeframes established by
Agency documents and Murphy’s own testimony establish that not only did the deputy Chiefs
agree to take the exams in question, they did so in such a short time frame from the first direction
from Mr. Murphy to anyone that this be done that it would have been impossible for anyone to
have intentionally delayed, let alone failed to follow, thisinstruction. See Tr. 9-8-04 (Murphy).

Further, Chief Chambers had sought to recuse herself from the decision process to have
the two deputies take these exams and communicated this request to Agency counsel. See Tr. 9-
9-04 (Chambers). Ms. Chambers told the agency counsel that she was concerned that she might
not be the proper person to make the decision on the psychological exams which are subject of
an OSC inquiry because of her prior involvement. The agency counsel communicated that on
the 6th of Juneto Mr. Murphy's office. See Tr. 9-9-04 (Chambers). Within 10 days after that,
Mr. Murphy himself issued a directive to the deputies, which they promptly complied with. See
Tr. 9-9-04 (Chambers). Thereis nothing in that sequence of events that shows any actionable
misconduct by Ms. Chambers regarding not following an order from Mr. Murphy. Thus, any

delay that did occur would not have been the result of misconduct but rather an attempt to avoid

apotential conflict of interest or biased decision, or the appearance of same.
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The record does reflect that Chief Chambers expressed her opinion about the issue of the
need for these deputy Chiefsto take these exams, or whether awaiver might be appropriate as
had been done for the Chief herself, while the matter was under consideration. Agency
regulations, quoted below, provide for employees to state their concerns and disagreements while
amatter is under consideration. See 43 C.F.R. § 20.502.

B. The Agency Failed To Meet ItsBurden To Show Misconduct Regarding, And The AJ
Erred In Sustaining, The Specification Of Charge 5 Regarding Chief Chambers Alleged
Failure To Follow An Instruction To Detail Ms. Pamela Blyth.

The AJ erred in sustaining the specification of charge 5 regarding Chief Chambers
alleged failure to follow an instruction from Deputy Director Murphy to detail Ms. Pamela Blyth.
Ms. Blyth worked in the Chief’ s Executive Command Staff and at the time Ms. Blyth was
performing critical budget and other tasks for the Chief. The Agency did not establish viarecord
evidence that a clear communication from Mr. Murphy to Ms. Chambers was ever given to the
effect that Ms. Chambers was to detail Ms. Blyth (rather than what the record shows which is
that Murphy was himself going to detail Blyth). See Hoffman deposition of Murphy. What Mr.
Murphy was really concerned about was not that Ms. Chambers refused to follow his instruction
to her that she detail Ms. Blyth, but that Ms. Chambers had questioned his proposal that he detail
Ms. Blyth. Thereisasignificant difference between the two.

The very Agency regulation that requires an employee to follow orders from a superior
also allows for employees to voice their concerns and disagreements, and expects them to voice
such concerns and disagreement, over proposed actions and decisions while those decisions are
being formulated and while these decisions are being considered. See 43 C.F.R. § 20.502.

Employees are required to carry out the announced policies and programs of the

Department and to obey proper requests and directions or supervisors. While
policiesrelated to one'swork are under consideration employees may, and
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are expected to, expresstheir professional opinions and points of view. Once a

decision has been rendered by those in authority, each employee is expected to

comply with the decision and work to ensure the success of programs or issues

affected by the decision. An employee is subject to appropriate disciplinary

action, including removal, if he or she failsto:

(a) Comply with any lawful regulations, orders, or policies; or
(b) Obey the proper requests of supervisors having responsibility for hisor her
performance.
Id. (emphasis added).

Deputy Secretary Griles, Murphy’ s superior, countermanded Murphy’ s decision to detall
Ms. Blyth when Chief Chambers brought the matter to his attention. See Tr. 9-14-04 (Griles).
The fact that Murphy’ s superior Deputy Secretary Griles agreed to review the question and take
it under consideration, eventually agreeing with chief Chambers and countermanding Murphy’s
decision, means that the matter was still under consideration by the Agency and thus pursuant to
the Agency regulation cited above, Ms. Chambers was acting appropriatel y and according to
Agency expectation in voicing her opinion on the matter to Mr. Griles. Had Mr. Grilessaid no |
will not consider the issue and Murphy’s decision isfinal, a different question would be
presented. That is not the record in this case, however.

Further, following Mr. Griles countermanding the decision by Murphy, therewas no
longer any order or instruction to be followed as of several months before Murphy charged Chief
Chambers with this violation in the proposed removal. Thisis admitted by the Agency in Charge
6, which asserts on its face that the Murphy’ s decision to detail Blyth was rescinded. See charge
6 in the Proposed Removal.

C. The Agency Failed To Meet ItsBurden To Show Misconduct Regarding, And The AJ

Erred In Sustaining, The Specification Of Charge 5 Regarding Chief Chambers' Alleged
Failure To Follow An Instruction To Cooperate With DOI Attorney Myers.

194



The AJ erred in sustaining the specification of charge 5 regarding Chief Chambers
aleged falure to follow an instruction from Mr. Murphy to cooperate with Randy Myers, an
attorney in the DOI, regarding an alleged complaint lodged against the U.S. Park Police by the
Organization of American States (OAS). Officer Beck established in his testimony that there
never was any such complaint by the OAS, that unsuccessful attempts were made to arrange a
meeting with Myers and eventually the meeting was cancelled. See SF#45-49.

Mr. Murphy admitted in his deposition by Agency decision-maker Hoffman that Murphy
could not recall giving Chief Chambers the order or instruction alleged to have been violated in
this specification of charge 5. See Agency Response to Removal Appeal Exhibit “4 | 14,”
transcript of (ex parte) deposition interview of National Park Service Deputy Director Donald
Murphy by Deputy Assistant Secretary Paul Hoffman, February 6, 2004, Page 93, Line 22,
through Page 94, Line 4-11.) Mr. Hoffman asked Mr. Murphy under oath if he recalled talking
to chambers about the OAS matter and Mr. Murphy said he did not really remember if he had
done that, and only when pressed about asking Chambers to meet with Myers replied that he was
“amost sure” | did. Mr. Hoffman invited Mr. Murphy to supply information, after his deposition
was over, into the record, if he could come up with an order, record or further testimony that
would establish such an order was given. Mr. Hoffman was asked in his deposition by Appellant
whether he ever received any follow-up information from Mr. Murphy after his deposition that
Hoffman had invited him to provide on any of these issues that he was not remembering. Mr.
Hoffman's answer was a simple no, he never received any additional information as follow-up to
those depositions from Mr. Murphy. Notwithstanding, Mr. Hoffman sustained that charge

without any basis to do so.
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Further, Attorney Myersfailed to disclose in his testimony that he eventually did meet
with Chief Chambers and Agency attorney Hugo Tuefel well before Murphy made this charge
against Ms. Chambersin the proposed removal. See SF#189-192. Appellant Chambers
attempted to testify to this fact in rebuttal at the hearing after Meyersfailed to disclose this fact
in his testimony, but the AJ refused to alow Appellant to present this (or other) rebuttal
testimony. See SF#193. Thisfact contradicts the AJ sfinding in theinitial decision based on
Myers testimony that the matter was not resolved while the Appellant held the Chief’ s position.
Thisfinding by the AJis particularly troublesome given that Appellant at trial offered evidence
and then proffered evidence via Ms. Chambers proposed rebuttal testimony that would have
established that Myers did meet with Chief Chambers.

The AJ sreliance on Myers' testimony was misplaced because as a whole his testimony
and prior statements were inconsistent, beyond his failure to admit his meeting with Chief
Chambers. During his testimony as part of the Merit Systems Protection Board hearing, Day 2,
Randolph Myers described the limited contact he had with Deputy Director Donald Murphy

regarding the matter for which Chief Chambers was charged under Charge 5, Specification 3:

Q Did you take thisissue to Mr. Don Murphy at some point?

A | did in the sense that | cc'ed Deputy Director Murphy in my memorandum to Chief
Chambers dated September 15, 2003.

Q Not other than that?

A That's correct.

(See Merit Systems Protection Board Hearing Transcript, Testimony of Randolph J. Myers,
September 9, 2004, Page 247, Line 10 —16.) The memo to which Myers has referred includes

the following sentence in the only paragraph that references the Organization of American States

196



(OAYS): “We aso note that the amended Report still fails to address the Organization of
American States complaint dated July 10 that the Park Police violated the OAS Headquarters
Agreement during the incident.” (See Agency’s Response to Removal Appeal Exhibit“4k 7,”
memorandum from Randolph J. Myers, to Chief Chambers, dated September 15, 2003.) The only
correspondence from the OAS in the record is the Agency’ s Response to Removal Appedl
Exhibit “4 m 165 — 166,” aletter from OAS to Chief Chambers about the “shelter in place”
program, the planning of which the writer describes as “very positive.”

Not only isthere no “OAS complaint dated July 10,” Myerstestified that he has never
seen awritten complaint, even though he wrote the September 15, 2003, memorandum asif he

had seen a complaint dated July 10, 2003.

Q You didn't hear any complaint language from OASS representatives?
A I've never met with them nor did | talk with them; that's correct.
Q Have you seen awritten complaint from OAS on this matter?

* * *

THE WITNESS: My understanding is there was no written complaint, sir.

(See Merit Systems Protection Board Hearing Transcript, Testimony of Randolph J. Myers,
September 9, 2004, Page 244, Line 1—12.) Likewise, Assistant Chief Benjamin J. Holmes
(retired) and Lieutenant Phillip Beck both testified in their depositions that they did not believe
there was any type of complaint made by representatives of the Organization of American States.
(See Deposition of Assistant Chief Benjamin J. Holmes [retired], August 19, 2004, Page 148,
Lines 1 - 14 and Deposition of United States Park Police Lieutenant Phillip Beck, August 26,

2004, Page 14, Lines 10— 21))

197



On Page 2, Paragraph 3, of the January 13th memo, Myerswrote: “Mr. Noone's
statement that Chief Chambers* recalls' that | ‘withdrew’ my request for the meeting and that
the Chief was never alerted to the need or the urgency of ameeting is demonstratively false.”
(See Agency’s Response to Removal Appeal Exhibit “4 k 2,” Paragraph 3.) Two paragraphs
later, Myers contradicts himself when he incorporates the following note that he states he sent to
Chief Chambers on August 13, 2003. The note indicates that he is“closing our inquiry.”

One month has elapsed since, on July 10, 2003, we requested a meeting to discuss

the OAS complaint that the Park Police violated the OAS Headquarters

Agreement during the Constitution Garden incident. In the absence of a meeting

—which is necessary before our office can determine whether the Park Police

violated the OAS Agreement or Park Police General Order 2125.08 and before we

can recommend whether any policy changes are necessary — we are closing our

inquiry. Inthe event our meeting occurs, we will be pleased to reopen our

inquiry.

(See Agency’ s Response to Removal Appeal Exhibit “4 k 2,” Paragraph 5.)

In this same memo of January 13, 2004, Myers incorporates the section from his
September 15, 2003, memo to Chief Chambers referenced earlier that talks about “the
Organization of American States' complaint dated July 10,” even though no such complaint
exists or has, according to Myers' testimony, ever been seen by him. (See Agency’s Response to
Removal Appeal Exhibit“4 k 3,” Paragraph 1.) Myers concludes this January 13, 2003,
memorandum by stating, “This conduct constitutes a failure to comply with National Park
Service Deputy Director Murphy’ sinstruction that she ‘fully cooperate and work with the
Salicitor’s Office’ in connection with any information and/or assistance we needed regarding the
incident.” (See Agency’s Response to Removal Appeal Exhibit “4 k 5,” Paragraph 4, through “4
k 6,” Paragraph 1.) In complete contradiction of this conclusion, however, Myers, on the first

page of this same January 13, 2003, memo, made it clear that he had no knowledge whatsoever

asto whether Deputy Director Murphy had ever given such instruction: “MY COMMENTS: |
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can offer no comments since | was not privy to Don Murphy’ sinstruction to Chief Chambers.”
(See Agency’s Response to Remova Appeal Exhibit “4 k 1,” Paragraphs 2 and 3.)

The AJfurther erred in regard to this specification of charge 5 in relying on an Inspector
Genera’ s memo, Agency Exhibit 2, which was relied on by the AJ as circumstantial evidence of
an alleged “pattern” of the Chief not cooperating with inquiries about the “ Tractor Man”
incident. This document was an exhibit the Agency did not offer into evidence and which would
have been improper for the Agency to offer because the Agency knew the memo from the IG
was based on a misunderstanding by the |G regarding a report submitted by Chief Chambers for
one purpose which the |G misconstrued as a report sent for another purpose, as explained in Ms.
Chambers' deposition. See Chambers Deposition at 220-224.

VIIl. THE AGENCY FAILED TO MEET ITSBURDEN TO ESTABLISH THE
ALLEGED MISCONDUCT IN CHARGE NUMBER 6, AND THE AJ ERRED IN
HOLDING OTHERWISE.

The AJ erred in sustaining Agency charge number 6. Charge 6 alleges that Chief
Chambers failed to follow the chain of command in appealing to the Deputy Secretary to stop the
imminent detail by Mr. Murphy of Ms. Pamela Blyth out of the Chief’s Executive Command
Staff. The Agency had no policy prohibiting Chief Chambers from appealing to her second level
of higher superiorsincluding the Deputy Secretary, and thus the charge fails to state an offense —
aviolation of any rule. As noted supra, There must be an announced policy that was violated to
support disciplinary action. See 43. C.F.R. 8 20.503 (“Employees shall not engage in any
conduct or activity which isin excess of hisor her authority, or is otherwise contrary to any law
or announced Departmental policy.” Emphasis added.).

Deputy Secretary Griles did not object to Ms. Chambers approaching him on the matter

(and in fact granted her request to stop the detail of Ms. Blyth). Mr. Griles had actually
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encouraged Chief Chambers to speak directly with him regarding U.S. Park Police matters even
after Ms. Chambers expressed she was uncomfortable speaking directly with the Deputy
Secretary because of the possible reaction of her immediate superiors Murphy and Mainella. See
Chambers Affidavit.. Thus Deputy Secretary Griles effectively “announced” a policy contrary
to the purported chain of command policy Chief Chambersis charged with violating, a chain of
command policy not reflected in any document produced at trial. Further, Ms. Chambers made a
good faith effort to exhaust the chain of command on the issue of Ms. Blyth’s detail before
appealing to Mr. Griles. See Chambers Affidavit.

This charge 6 brought by Murphy in the proposed removal was yet another charge
brought well after the fact of the eventsin question, reflecting retaliatory motive on Murphy’s
part rather than misconduct on Ms. Chambers' part. In fact, thisissue regarding the Blyth detail
and Ms. Chambers' use of the chain of command had already been resolved by Mr. Griles. Mr.
Griles called a meeting shortly after the Blyth detail was cancelled that included the members of
Chief Chambers' chain of command. See Grilestestimony, Tr. 9-14-04. Mr. Grilestestified
that he thought the meeting had resolved theissue. 1d. The resolution emanating from that
meeting called by Mr. Griles was supposed to have been a series of follow-up meetings between
Chief Chambers and her chain of command but these follow-up meetings never occurred due to
inaction by Chambers' superiors. See Tr. 9-9-04 (Chambers). Mr. Griles did not direct that any
discipline be taken against Ms. Chambers for having appealed to him on the Blyth detail and was
unaware that action had been taken against Chambers on that basis by his subordinates. See
Griles testimony, Tr. 9-14-04 (Griles).

In addition to the fact that the testimony of Deputy Secretary Griles established the

existence of an Agency policy set at the top of the Agency hierarchy that is was acceptable to go
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outside the chain of command, which alone should dispose of this Agency charge as unfounded,
the fact that the Agency could not produce any policy statement written at any level that
prohibited an employee going outside the chain of command supports the Board drawing the
adverse inference that the alleged policy that Chief Chambers was accused of violating did not
and does not exist. See the discussion supra and infra regarding the law of adverse inference,
and see, e.g. International Union v. NLRB, 459 F.2d 1329 (D.C.Cir. 1972); Taylor v. U.S Postal
Service, 75 MSPR 322 (June 19, 1997); Bilokumsky v. Tod, 263 U.S. 149, 68 L. ed. 221, 44 S.
Ct. 54 (1923); 2 Wigmore on Evidence § 291, at 228 (Chadbourn rev. 1979); 3A J. Wigmore,
Evidence § 1042 (Chadbourn rev. 1970); McMahan & Company v. PO Folks, Inc., 206 F.3d 627,
632 (6th Cir. 2000); LiBuitti v. United States, 178 F.3d 114, 120 (2d Cir. 1999); Knightsbridge
Marketing v. Promociones y Proyectos, 728 F.2d 572, 575 (1st Cir. 1984); Evans v. Robbins, 897
F.2d 966 (8th Cir. 1990); Gumbs v. International Harvester, Inc., 718 F.2d 88, 96 (3d Cir.1983).
IX. THE AGENCY CHARGESWERE PROPOSED AND DECIDED BY BIASED
AGENCY DECISION-MAKERS AND THEREFORE NONE SHOULD HAVE BEEN
SUSTAINED, AND THE AJ ERRED IN HOLDING OTHERW!I SE.

The AJ erred in sustaining four of the six charges notwithstanding that the charges were
proposed and decided by biased Agency decision-makers. Proposing official Murphy and his
HR advisor Krutz were the subject of a pending complaint by Ms. Chambers against them. See
Chambers December 2, 2003 complaint letter delivered to Director Mainella.

Final decision-maker Hoffman had participated in and chaired numerous meetings on
disputed U.S. Park Police budget issuesin which Ms. Chambers also participated. Hoffman
Deposition. Hoffman himself believed that his participation in these meetings could bias his
objectivity regarding the decision on the removal of Ms. Chambers, so much so that he withdrew

from any participation in those meetings upon being appointed deciding official. Hoffman
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Deposition. Hoffman, however, failed to recuse himself on the same basis. This use of biased
Agency decision makers was aviolation of Appellant’s Fifth Amendment Due Process rights.
See Withrow v. Larkin, 421 U.S. 35 (1975); Svejda v. Dept. of Interior, 7 M.S.P.R. 108 (July 9,

1981).

X. REGARDING CHARGES2 AND 3, WHICH ARE RELATED TO MS. CHAMBERS
ALLEGED STATEMENTSTO THE WASHINGTON POST, THE AGENCY FAILED
TO INDEPENDENTLY VERIFY EXACTLY WHAT STATEMENTSWERE MADE BY
MS. CHAMBERS TO THE POST BEFORE TAKING ACTIONS AGAINST HER, AND
CONSEQUENTLY THESE CHARGES SHOULD NOT HAVE BEEN SUSTAINED, AND
THE AJ ERRED IN HOLDING OTHERWISE.

The AJ erred in sustaining charges 2 and 3, charges related to Ms. Chambers' alleged
statements to the Washington Post. The Agency failed to adequately and successfully
independently verify exactly what statements were made by Ms. Chambers to the Post before
taking actions against her for making the statements reported by the Post. The Agency hasa
burden under law to independently verify that a statement reported in the media to have been
made by an employee was in fact made by that employee as reported prior to taking adverse
action against the employee based on that statement.

The agency has responded in opposition to the petition for review. It
argues that reasonabl e cause was established because the proposing official and
the deciding official considered the totality of the circumstances. Specifically, the
agency argues that in addition to being aware of the arrests and arraignments,
agency officials were aware that the Postal Inspectors had been conducting an
ongoing investigation, and were aware of news media publicity about the charged
criminal misconduct and arrests.

The deciding official testified further that the notoriety of the appellants
acts publicized through the local media was a factor he considered in sustaining
the suspensions. See H.T. at 28.[4]. As noted above, the agency contends that the
deciding official's knowledge of newspaper articles and televised news reports
covering the charged criminal misconduct and arrests was part of the totality of
the circumstances he considered that support the propriety of its action. Although
the news stories in this case did purport to quote local law enforcement officials
and court pleadings, there is no evidence that the accuracy of these reports was
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verified by the agency. It would not place an undue burden upon agency officials
to require them to do more than read a newspaper before deciding to indefinitely
suspend an employee. Accordingly, we find that in making a reasonable cause
determination, an agency cannot rely on media reports alone, without some form
of independent verification. ...

In sum, the deciding official relied on the arrests and arraignments of the
appellants without investigating the underlying facts behind the arrests and
arraignments. He relied on the fact that the agency was conducting an ongoing
investigation, but had not read the investigative report before making his final
decision. He further relied on news media reports without independent
verification of their accuracy. Dunnington Il requires that the agency take some
affirmative action on its own to satisfy itself that there was reasonable cause to
believe that a crime was committed for which imprisonment could be imposed.
Because the agency did not take such an affirmative action before it effected the
indefinite suspensions, the actions cannot be sustained.

[5]: InMartin, 12 M.S.P.R. at 19, the Board suggested in dictathat in
some cases reports in the news media would suffice to establish reasonable cause.

To the extent that Martin suggests that a reasonabl e cause determination may be

based solely on news media reports, we hereby modify that decision consistent

with our holding in this case.

George M. Barres, et al. v. United States Postal Service, MSPB Case No.s BN0752910284-1-1,
BN0752910287-1-1, BN0752910286-1-1, BN0752910289-1-1 (M SPB Dec. 22, 1994).

Most of the cited portions of the Washington Post interview were paraphrases by the
reporter, not direct quotes from Chief Chambers. Quotes of course also may be erroneous.
Interior officials did not confirm with Sgt. Scott Fear, who was present for the Post interview, or
Chief Chambers, what was actually said and by whom before taking action against Chief
Chambersto place Ms. Chambers on administrative leave and propose her removal. Mr. Murphy
himself claims to have been misguoted by the press, and thus should have been cautious about
blaming Chief Chambers for every statement attributed to her in the Post article.

Agency final decision maker Hoffman relied on the affidavit of Agency press officer

John Wright. Hoffman Deposition. This affidavit represents and gives the impression that Mr.

Wright was able to confirm with the Post that each of the statements in the Post on which the

203



Agency reliesin its charges as having been made by Ms. Chambers were confirmed with the
Post by Mr. Wright as actually having been made by Ms. Chambers. See Wright Affidavit.
Decision maker Hoffman clearly believed that Wright had verified each alleged statement by Ms.
Chambers to the Post that Wright had been tasked to verify. Hoffman deposition. The AJ
appears to have read and relied upon Wright’ s affidavit in the same manner. Initial Decision at
25. However, the affidavit gives amisimpression of what really happened.

Wright admitted in his deposition that the Post reporter and the editor to whom he spoke
provided only limited information and, at some point before he could ask all the questions on his
list, the conversations were unilateraly terminated by the Post staff. See Wright Deposition.
Wright asked the Post only what he was given to ask by an agency attorney(s). Wright
Deposition. Wright did not ask the Post whether Chief Chambers stated she was asking for $7
million for anew helicopter or stated she was asking for atotal of $27 Million or more. Wright
Deposition. Wright did not ask whether the FOP gave certain information to the Post and
acknowledged (after initially not recalling and then being confronted with emails) that he had
been put on notice months prior to hisinquiry that the FOP had initiated the Post article by
complaining to the Post of funding shortfalls. Wright Deposition. Wright did not ask what
guestions the Post reporter asked Chief Chambers that may have caused Chief Chambersto
make, and set the context within which she made, certain statements attributed to her. Wright
Deposition. Wright admitted that he would not know the Post’ s source for any statements in the
December 2™ article which were not in quotes and attributed to Ms. Chambers.

Mr. Wright further admitted that there may be drafts of his affidavit that noted the
gualification that several questions he intended to ask about statements in the Post article were

never asked or answered because the Post reporter cut the interview short and refused to answer
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further questions and referred Wright to the reporter’s editor. The editor refused to answer those
remaining questions as well and referred Wright to the Post’ s attorney who Wright declined to
call. Wright Deposition.

Mr. Wright acknowledged that he had not made an inquiry with the Post regarding
Chambers' statements until February or March, 2004, and no one had asked him to do so prior to
that time. Wright Deposition. Thus, hisinquiry for the Agency to attempt to verify Ms.
Chambers' statements to the Post was initiated well after the Agency had already proposed Ms.
Chambers' removal.

Wright' s final affidavit, the one Agency decision maker Hoffman reviewed and relied on,
does not disclose these facts regarding the limits of Wright’s information gathering attempts with
the Post but gives the impression that all went well with his conversations with the Post and that
al he sought to confirm wasin fact confirmed. Agency decision maker Hoffman never deposed
Wright, unlike the several other Agency witnesses he did depose, so this misrepresentation and
failure to disclose material factsin the affidavit, likely the result of editing by other Agency
personnel who helped Wright prepare the Affidavit, was never revealed in the Agency record
prior to the final decision to remove Appellant.

X1. AGENCY RETALIATION AGAINST A FEDERAL EMPLOYEE FOR MAKING
PUBLIC STATEMENTSON MATTERSOF PUBLIC IMPORTANCE ISA VIOLATION
OF THE FIRST AMENDMENT, AND THE AJ ERRED IN CONCLUDING THAT THE
AGENCY DID NOT VIOLATE CHIEF CHAMBERS' FIRST AMENDMENT RIGHTS
AND DID NOT ENGAGE IN A PROHIBITED PERSONNEL PRACTICE IN
VIOLATION OF 5U.S.C. § 2302(B)(12).

The Administrative Judge (AJ) rejected the Appellant’ s arguments and record evidence

establishing that the Agency’s removal action violated 5 U.S.C. § 2302(b)(12) by violating the
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First Amendment. Initial Decision at 44 —46. The AJ erred in her interpretation of the facts and
the legal protections afforded public employees, like the Appellant, and must be reversed.

The Appellant communicated with Deborah Weatherly, Staff Director of the Interior
Appropriations Subcommittee of the House of Representatives On November 3, 2003 via
telephone and again on December 2, 2003 viaemail. The Appellant’s communications with Ms.
Weatherly were not discouraged by Ms. Weatherly who worked for the subcommittee that
controlled appropriations to the Agency and had been involved in oversight of the Park Police.
The Appellant communicated with the subcommittee through Ms. Weatherly on November 3,
2003 regarding progress being made or delayed on the NAPA recommendations and shared her
concerns about the impacts of budget limitations on the abilities of the Park Police to perform its
duties. See, Statement of Facts s 179 — 186, 237. Chief Chambers December 2, 2003 email to
Congress more explicitly stated:

My professional judgment, based upon 27 years of police service, siX years as

Chief of police, and countless interactions with police professional s across the

country, isthat we are at a staffing and resource crisis in the United States Park

Police — acrisisthat, if allowed to continue, will almost surely result in the loss of

life or the destruction of one of our nation’s most valued symbols of freedom and

democracy. With our current lack of adequate staffing, the National Park

Service' s ability to protect these precious historical icons — the Statue of Liberty,

the White House, the Washington Monument, the Lincoln Memorial, the

Jefferson Memorial, the grounds that support the Golden Gate Bridge — or our

guests who visit them or any of our other parksisincreasingly compromised. The

continuing threat to the future of these American symbols becomes even more

acute with any additional loss of personnel.

The December 2, 2003 news article that appeared in the Washington Post newspaper
guoted the Chief, paraphrased the Chief, and indirectly attributed statements to the Chief as
follows:

The U.S. Park Police department has been forced to divert patrol officers

to stand guard around mAJor monuments, causing Chief Teresa C. Chambers
to expressworry about declining safety in parksand on parkways.
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Chamberssaid traffic accidents have increased on the Baltimor e-Washington
Par kway, which now often has two officers on patrol instead of the
recommended four. In neighborhood areas, she said residents are complaining
that homeless people and drug dealers are again taking over smaller parks.

"It'sfair to say whereit's green, it belongs to usin Washington, D.C.," Chambers
said of her department. " Well, there's not enough of usto go around to protect
those green spacesanymore.” ...

Park Police said that this spring, after a survey by the U.S. Secret Service and
endorsed by the Department of Homeland Security, the Department of the Interior
adopted rules requiring four officersto be posted at all times outside the
Washington Monument and the Lincoln and Jefferson memorials. Previously, the
Washington Monument had one or two officers stationed, and the two memorials
had one each. ...

In many cases, police said, mor e officerson the Mall mean fewer officers
elsewhere. Even the area that includes Anacostia Park and Suitland Parkway, one
of the most violent that the Park Police force patrols, now hastwo cruisers at
most times, instead of the previousfour.

Police point to several statisticsto show the impact of the cutbacks. On the
Baltimore-Washington Parkway, where patrols have been halved, 706 traffic
accidents occurred from January to October, which was morethan the
annual total in the previousfour years.

Since April, the number of arrests made by Park Policein the Washington
area has declined about 11 percent compared with the same period last year,
police said.

Chambers and the head of the Park Police union, Jeff Capps, said that
moraleislow and that many officers may leave theforceif conditionsdo not
improve.

Shesaid amore pressing need is an infusion of federal money to hirerecruits
and pay for officers overtime. She said she hasto cover a $12 million
shortfall for thisyear and has asked for $8 million more for next year. She
also would like $7 million to replace the force's aging helicopter.

In recent weeks, the Park Police administration and the force's union have
said they fear that the stationary posts on the Mall have hurt anti-terrorism
efforts, because fewer officersareableto patrol inthe area. Chambers said
that she does not disagree with having four officers outside the monuments
but that she would also want to have officersin plainclothes or ableto patrol
rather than simply standing guard in uniform.
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"Ms. Chambers greatest fear isthat harm or death will cometo a visitor or

employee at one of our parks, or that we're going to missa key thing at one of

our icons," Chamberssaid.

Washington Post, Dec. 2, 2003 (emphasis added).

In discussing Appellant’s First Amendment rights, the AJ correctly ruled that the
Appellant’s public statements were on matters of public concern. Initial Decision at 45.
However, the AJ determined that “the interest of the Agency in promoting the efficiency of the
service it performs outweighs any interest the Appellant may have had as a citizen making the
statements.” Initial Decision at 45 — 46.

Thelaw is clear concerning the standards to apply in cases wherein public employees
invoke their First Amendment rights.

Although public employees do not relinquish their right to free speech by virtue
of their employment, neither do they enjoy absolute First Amendment rights. Watersv.
Churchill, 511 U.S 661, 671-74, 128 L. Ed. 2d 686, 114 S Ct. 1878 (1994); Brewster v.
Bd. of Educ. of the Lynwood Unified Sch. Dist., 149 F.3d 971, 977-78 (9th Cir. 1998). To
determine whether . . . [the employe€’ 5| speech is protected by the First Amendment, we
apply atwo-step test that stems from the Supreme Court's holdings in Connick v. Myers,
461 U.S 138, 75 L. Ed. 2d 708, 103 S Ct. 1684 (1983), and Pickering v. Bd. of Educ.,
391 U.S 563, 20 L. Ed. 2d 811, 88 S. Ct. 1731 (1968): (1) we ask whether the speech
addresses a matter of public concern, and, if it does, (2) we engage in an inquiry,
commonly known as the Pickering balancing test, to determine whether . . . [the
employee' ] interest in expressing himself outweighs the government's interests "in
promoting workplace efficiency and avoiding workplace disruption.” Rivero, 316 F.3d at
865 (quoting Hufford v. McEnaney, 249 F.3d 1142, 1148 (9th Cir. 2001)).

Ceballos v. Garcetti, 361 F.3d 1168, 1173 (9" Cir. 2004). Because, as mentioned, the
AJdruled in favor of the Appellant on the first part of the analysis (statements on matters of
public concern), the question then turns on whether the Appellant’ s interests in making the
public statements outweigh the Agency’ s interest in efficiency and avoiding disruption. It should

be noted that there is no question in the instant case as to whether the Agency took the

challenged action(s) because of the employee’ s public statements. Here, the Agency’ s proposed
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removal and final decision documents themselves, on their face, make clear that Ms. Chambers
statements to the Washington Post and Congress were explicit reasons for the Agency’s actions.
Thus, the case turns on the Pickering balancing test.

The AJ sided with the Agency on the Pickering balancing component of the analysis
because “the information she [the Appellant] provided should not have been made public
because it exposed potential weaknesses in USPP security measures and violated the prohibition
against premature release of budget information.” Initial Decision at 45. However, neither the
record nor the law supports these determinations by the AJ regarding Ms. Chambers's statements
to the Post and alleged Agency rules regarding release of purported security sensitive
information and information regarding the president’ s budget, as explained supra.

Once it has been determined that a public employee has spoken on matters of public
concern, then the employer bears the burden of establishing that the balance of interests should
be tipped in itsfavor.

The employer bears the burden of proving that the balance of interests weighsin
its favor. Johnson, 48 F.3d at 426. The "'more tightly the First Amendment embraces the

speech the more vigorous a showing of disruption must be made.™ 1d. (quoting Hyland v.

Wonder, 972 F.2d 1129, 1139 (9th Cir. 1992)).

Ceballos, 361 F.3d at 1178. Thus, the Agency had to prove that the Appellant’s
statements to the media about the budget and Park Police staffing were somehow disruptive, or,
at least, aviolation of an important rule or regulation, and that this alleged disruption or violation
outweighed Chief Chambers' interests in disclosing an imminent danger to the public and our
national monuments.

The record shows that the Agency did not and cannot meet this burden. Asdiscussed in

preceding sections, no rule was broken when the Appellant discussed her concerns about
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budgeting with the media. In addition, the Agency utterly failed to establish that any law, rule,
or policy was violated by the Appellant when she addressed concerns about Park Police staffing.

Further, the AJ completely ignores the fact that in the Washington Post interview the

Appellant was addressing issues already raised by the Fraternal Order of Police. In other words,
much of what the Appellant discussed in the interview merely responded to data and information
already provided to the media—i.e. she was not making a disclosure, but was commenting on a
disclosure already made by someone else.

The Agency did not meet its burden to establish that the Appellant’s discussions of
matters of public concern with the mediawere so disruptive (or at al disruptive) as to outweigh
the strong First Amendment interest Chief Chambers had to warn the public of an imminent
danger. Therewasno basisin law or the record for the AJ to conclude that the Pickering
balancing test favored the Agency. Further, the Agency here was not attempting to avoid real
disruption in the workplace but rather was motivated by a desire to silence a whistleblower who
was disclosing the Agency’ s failure to protect the public and the national monuments. The
Pickering balancing test should give no weight to such Agency motives which are prohibited by
statute and do not fall within the zone of legitimate governmental interests to be considered in a
First Amendment balancing of interests analysis.

Further, in such a case the court must consider not only whether the governmental
interest in promoting the efficiency of the public servicesit performs without disruption
outweighs the employee's interest as a citizen, in commenting upon matters of public concern,
but also whether the interest of potential audiences in hearing what the employee hasto say tips
the balance in favor of the employee’ srights. See United States v. National Treasury Employees

Union, 513 U.S. 454, 468 (1995). Considering that the public’sinterest in being warned by
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conscientious public servants such as Chief Chambers of imminent dangers to their health and
safety is substantial, there should be no question that the Pickering balancing of intereststipsin
favor of Chief Chambers' First Amendment rights.

Chief Chambers was put on notice by the Inspector General that she needed to improvein
protecting the monuments, under very difficult circumstances, from athreat that everyone
understandsisreal. No one hasto repeat the details of September 11, 2001, to understand when
someone makes reference to what isinvolved and the danger that continues to thisday. Ms.
Chambers took action to put her department in a position to protect those monuments without
compromising the public, the parks and the parkways. She was not finding away to achieve that
goal but the Inspector General had gotten her attention when he told her that there were
deficiencies that need to be addressed because of the real threat to these monuments and to the
public, athreat exacerbated by the funding and staffing limitations.

The Chief set about dealing with the concerns of the IG and did her best to correct the
identified problems. Correcting the problems, however, could not be done without certain
resources, staffing and funding. She attempted to make certain cuts to solve the problem. She
took her remaining concernsto her superiors through the budget process and through memoranda
including the November 28, 2003 memo to Director Mainella. She took her concerns to
Congress viathe November 3 call and December 3, 2003 email to Congressional Subcommittee
staffer Weatherly. When the Chief got to the point where she was put in a public forum, not of
her choosing, and she was asked a direct question by The Washington Post, she felt an obligation
to tell the truth. The truth was that the Chief of the United States Park Police could not assure
the American people that her agency was in a position to protect the public parks, the public

monuments, and the people who visit them, given the resources available. The Chief had aright
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to tell the truth and the public had aright to hear it. The Board should reverse the AJand rule
that the Agency violated 5 U.S.C. § 2302(b)(12)

It should be noted that the AJ s remark in the Initial Decision. That she was not
convinced that the First Amendment implements merit system principlesis contrary to the view
of Congress. Saul v. United States, 928 F.2d 829, 833 (9th Cir. 1991) ("Congress did expect
‘prohibited personnel practices to cover supervisors' violations of employees constitutional and
privacy rights," citing H.R. Conf. Rep. No. 95-1717 (1978), 1978 U.S. Code Cong. & Admin.

News 2860, 2863).

XIl. THE ADMINISTRATIVE JUDGE MADE SIGNIFICANT PROCEDURAL AND
EVIDENTIARY ERRORS.

A.TheAJErred In Refusing To Allow Appellant To Make An Evidentiary Record
Regarding Evidence Excluded By The AJ.

The AJ erred in conducting the hearing when she insisted on speeding through
Appellant’ s proposed exhibits and refusing to allow Appellant’s counsel to make proffers
describing the evidence being rejected by the AJ. See Statement of Factssupra. The AJ's
procedure is contrary to the applicable regulations of the Board. See 5 C.F.R. § 1201.61.:

Exclusion of evidence and testimony.

Any evidence and testimony that is offered in the hearing and excluded by

the judge will be described, and that description will be made a part of the

record.

Id. Thiserror of the AJviolated Appellant’ s rights under Board rules and was adenial of due

process, preventing meaningful review of the evidentiary errors of the AJ by the Board and

reviewing courts.
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B. The AJ Erred In Ordering, Pre-Trial, That Appellant Would Not Be Allowed To Offer
The Testimony Of Former Chief Langston To Show Disparate Treatment, And Then, Post-
Trial, Ruling Against Appellant On The Basis That Appellant Had Not Offered Evidence
Of Disparate Treatment.

The AJ erred in ordering, pre-trial, that appellant would not be allowed to offer the
testimony of former Chief Langston to show disparate treatment, see Summary of Prehearing
Conference at 10, and then, post-trial, ruling against Appellant on the basis that Appellant had
not offered evidence of disparate treatment. See Initial Decision at 49. As explained supra, the
AJerred in her view of what must be shown to establish asimilarly situated employee.

C. The AJ Failed To Assess or Even Acknowledge The Existence Of The Substantial

I mpeachment Of Agency Witnesses That Occurred During Trial Cross Examination And
Depositions Admitted Into The Record, And Other Substantial Credibility Evidence Which
Should Have Precluded The AJ’'s Substantial Reliance On Those Witnesses.

1. The AJ failed to recognize that the Agency proposing official Donald Murphy gave
blatant self-serving testimony that was completely unbelieveable, and was established to
lack any credibility.

The AJfailed to recognize that the Agency proposing official Donald Murphy, Deputy
Director of the National Park Service, gave blatant self-serving testimony that was contradicted
by his own testimony, the testimony of others, and his own documentary evidence, and was
established both during his trial and deposition testimony, to be completely incredible and not
worthy of belief. Murphy refersto his memo, Agency Hearing Exhibit 3 (also an exhibit to
Murphy’ s deposition), as him talking to himself (in writing) despite the fact that he refers to the
recipient of his communications in this memo repeatedly in the second and third person.

This memo which Murphy testified was simply him talking to himself uses phrases
including “These are just afew of the highlightsthat | think are important for you to know

before your conversation with the chief,” “It ismy belief,” “1 believe that you are fully informed

onthisissue,” “You are familiar with thisissue,” “you might want to remind the chief,” “As you
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might imagine the chief was less than enthusiastic about my involvement. Y ou might ask the
chief for an update,” and “1 believe that | sent you a copy of that report.” The memo also had
Murphy’s name and title typed at the bottom. It is as unlikely that Mr. Murphy had to remind
himself of those two bits of information as it is that he was sending documents to himself and
talking about himself in the first, second and third person not only in the same document but in
the same sentences. Mr. Murphy was simply unbelieveable when he asserted that this memo was
him talking to himself. Murphy had a motive to be dishonest regarding this memo.

The very day this memo was dated, Ms. Chambers was scheduled to meet with Craig
Manson, Assistant Deputy Secretary, Mr. Murphy’ s second level superior (Director Mainellais
Mr. Murphy’s immediate superior). See Chambers Affidavit at Para. 28 (“On September 3,
2003, in response to arequest | made through the chain of command to meet with Assistant
Secretary Manson, he and | met to review budget and staffing challenges. He assured me that he
would begin conducting monthly meetings with me and Director Mainellaand that he would ask
Director Mainellato meet with me on aregular basis); Also see Chambers Affidavit Exhibit 32.

Mr. Murphy blatantly misrepresented the nature and purpose of this memo to avoid
admitting that he himself had gone outside the chain of command to Mr. Manson regarding Ms.
Chambers performance and conduct, even though he proposed to have Ms. Chambers removed
for going outside the chain of command regarding one of Murphy’s decisions (the detail of Ms.
Blyth). Thistestimony together with this memo exhibit establish simultaneously that Murphy
lacks credibility and that the Agency and Murphy engaged in blatant disparate treatment
regarding Chief Chambers (and that no policy against going outside the chain of command

existed in the Agency).
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2. The AJ failed to recognize that Agency final decision maker, Assistant Deputy Secretary
of the Interior Paul Hoffman, was substantially impeached during histrial and deposition
testimony, including via self-contradictory testimony, which should have precluded the
AJ’ssubstantial reliance on histestimony.

The AJ also failed to recognize that Agency final decision maker, Assistant Deputy
Secretary of the Interior Paul Hoffman, was also substantially impeached during histrial and
deposition testimony, which should have precluded the AJ s substantial reliance on his
testimony. Under oath at trial, Mr. Hoffman first testified that he had not read the public
comments submitted to the DOI regarding the Agency’ s proposed removal of Chief Chambers,
then Hoffman later admitted on cross exam that in fact he had read many of those public
comments. Tr. 9-9-04 (Hoffman).

Mr. Hoffman was also demonstrably evasive during his deposition and made what are
now transparent efforts to avoid admitting that he had made detailed findings of fact in his draft
of the final decision regarding Ms. Chambers' removal but that he had allowed other Agency
personnel to delete those findings before the decision was provided to Appellant or the Board via
the AJ. See Hoffman deposition at Page 132, Line 14, through Page 139, Line 16; Page 144,
Lines 11 —15; Page 157, Line 5, through Page 182, Line 15; Page 183, Line 7, through Page
184, Line 8; and Page 190, Line 5, through Page 195, Line 10.

3. The AJ failed to recognize that Agency comptroller Bruce Sheaffer gave false testimony
and demonstrated that he was unworthy of belief.

The AJlikewise failed to recognize that Agency comptroller Bruce Sheaffer gave false
testimony and demonstrated that he was unworthy of belief when he claimed under oath at tria
that he was unaware of a $12 million shortfall in the U.S. Park Police budget. See Merit Systems

Protection Board Hearing Transcript, Day 2, September 9, 2004, Testimony of National Park

Service Comptroller Bruce Sheaffer, Page 232, Lines1 - 8. Therecord reflects that Sheaffer
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was put on notice by the U.S. Park Police of this shortfall. See Appellant’s hearing Exhibit Z.
Further, Appellant offered several agency fiscal documents at the hearing that the AJ refused to
admit for purposes of impeaching Sheaffer. That decision by the AJwas clear error as Appellant
is entitled to impeach an Agency witness she believes has given false testimony. Those
proffered documents would establish that Sheaffer had full knowledge of this budget shortfall,
contrary to histestimony. See Summary of Facts, Paragraphs 53, 54, 73, and 74.

4. The AJ failed to recognize that Agency witness Myersvia histestimony demonstrated
that hewas unworthy of belief by hisfailureto disclose a key material fact.

The AJ likewise failed to recognize that Agency witness and attorney Myersviahis
testimony under oath demonstrated that he was unworthy of belief aswell. Myers did not
disclosein histestimony a key materia fact. Whiletestifying that he had requested a meeting
with Chief Chambers but Chambers did not honor his request, Myers failed to disclose that he
had actually met with Chambers and discussed OAS issues and had every opportunity to raise
any unresolved concerns he had about any alleged OAS complaints well before Murphy brought
the charge five specification forward against Chief Chambers. See, e.g., Chambers' deposition at
224-25. Myers had met with Chief Chambers and Agency attorney Tuefel in November, 2003
regarding the issue of the OAS. Thisfailure to disclose this material fact on the part of Agency
attorney Myers misled the AJ to erroneously conclude in the Initial Decision that the matter of
the alleged OA S complaint and Myers need to meet with Chambers was left unresolved, due to
Chambers failure to meet in the AJ s eyes, until after Chief Chambers had |eft the Agency upon
being placed on administrative leave. Initia Decision at 37.

D. TheAJ Erred In Denying Appellant’sMotion To Compel Discovery Regarding Deputy
Director Murphy’s Private File On Appellant.
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The AJ erred in denying Appellant’s motion to compel discovery regarding item B,
Deputy Director Murphy’s private file on Appellant, based on the AJ s conclusion that
Appellant’ s motion made no showing of relevancy or materiality. However, in regard to item B,
Appellant stated in her motion that Mr. Murphy admitted maintaining a private file on Appellant
related to his decisions to take disciplinary actions and had drafted a performance appraisal for
Appellant. There should be no greater showing required for documents of such central relevance
to the proposed decision maker’ s decisions regarding Appellant, which documents clearly would
either be admissible as admissions of a party opponent or could lead to discovery of admissible
evidence.

E. The AJ Erred In Denying Appellant’s Motion To Compel Discovery Regarding U.S.
Park Police Records Of Communications With Congr ess.

The AJ erred in denying Appellant’s motion to compel discovery regarding items E and F

in the motion which sought U.S. Park Police records of communications with Congress. The
Appellant noted in her motion that document request number 15 sought communications with
Congress regarding the U.S. Park Police and Chief Chambers, including former Chief
Langston’ s communications with Congress which obvioudly relate to disparate treatment. Ms.
Chambers' communications with Congress are one of the asserted Agency reasons for taking
action against her and for that reason no further showing of relevance or materiality should be
required for purposes of discovery.
F. The AJ Erred In Not Drawing An Adverse Inference From The Agency’sFailureTo
Call As An Agency Witness Agency Employee Scott Fear Who Was Present During The
Washington Post I nterview Of Chief Chambers.

The AJ erred in not drawing an adverse inference from the Agency’ sfailure to call asan

Agency witness Mr. Scott Fear. Mr. Fear was present during the Washington Post interview of
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Chief Chambers and could have testified as to exactly what Ms. Chambers said or did not say.
Appellant intended to call Scott Fear as her withess but the AJ denied Appellant permission to do
so in the pre-trial conference and resulting order. See AJ s Summary of Pre-trial Conference at
10. Then, later, at trial, the AJ changed her mind and told both parties that Mr. Fear could be
called. Appellant Chambers declined because of the last minute nature of the AJ s decision and
the fact that Appellant’s counsel had not prepared for mr. Fear’s exam or interviewed Mr. Fear in
preparation for such testimony in light of the AJ s pre-trial ruling forbidding his testimony, and
in light of the then multiple pressing other trial preparation tasks. Mr. Fear’ stestimony is
conspicuous by its absence both as an Agency witness at trial and also as a witness who was not
deposed (but easily could have been) by the Agency final decision maker Mr. Hoffman.

It is appropriate for the Board (and the AJ), based on well recognized legal principles of
evidence, to draw an adverse inference against the Agency when a witness possessing material
facts who is under the Agency’ s control is not called by the Agency to testify, particularly
regarding an issue on which the Agency has the burden of proof. Taylor v. U.S Postal Service,
75 MSPR 322 (June 19, 1997); International Union v. NLRB, 459 F.2d 1329 (D.C.Cir. 1972). In
United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 68 L. ed. 221, 44 S. Ct. 54 (1923), the
Supreme Court found that a suspected alien could be deported, even though he refused to testify
during his deportation proceeding. The Court held that conduct which forms a basis of inference
isevidence, and that silence is often evidence of the most persuasive character. Id. at 153-54.
“The generd ruleisthat where relevant information is in the possession of one party and not
provided, then an adverse inference may be drawn that such information would be harmful to the

party who failsto provideit.” McMahan & Company v. PO Folks, Inc., 206 F.3d 627, 632 (6th

Cir. 2000).
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“An adverse inference may be given significant weight because silence when one would

be expected to speak is a powerful persuader.” LiBuitti v. United States, 178 F.3d 114, 120 (2d

Cir. 1999).

The unexplained failure or refusal of aparty to ajudicial proceeding to produce

evidence that would tend to throw light on the issues authorizes under certain

circumstances, an inference or presumption unfavorable to such party. For the

ruleto apply, it is essential that the evidence in question be within the party’s

possession or control. Further, it must appear that there has been an actual

suppression or withholding of the evidence; no unfavorable inference arises when

the circumstances indicate that the document or article in question has been lost or

accidentally destroyed, or where the failure to produce it is otherwise properly

accounted for.
Gumbs v. International Harvester, Inc., 718 F.2d 88, 96 (3d Cir.1983) (citations omitted).
Silence, omissions, or negative statements, as inconsistent: (1) Silence, etc., as constituting the
impeaching statement. A failure to assert afact, when it would have been natural to assert it,
amounts in effect to an assertion of the non-existence of the fact.” 3A J. Wigmore, Evidence 8
1042 (Chadbourn rev. 1970). Such failures can take several formsincluding "Failure to take the
stand at all, when it would have been natural to do so." Id. Also see Baxter v. Palmigiano, 425
U.S. 308, 318-19, 96 S. Ct. 1551, 47 L. Ed. 2d 810 (1976) (quoting Wigmore); Brockton Savings
Bank v. Peat, Marwick, Mitchell & Co., 771 F.2d 5 (1st Cir. 1985); Kostelec v. Sate Farm Fire
& Cas. Co., 64 F.3d 1220 (8th Cir. 1995); In re Schwartz v. Kujawa, No. 00-6067 EM (8th Cir.
2000); Welsh v. United States, 844 F.2d 1239 (6th Cir. 1988).

Such an adverse inference is particularly appropriate here given the suspicious
circumstances surrounding the Agency’ sinquiries (and lack thereof) into the key material facts
asto who told the Washington Post exactly what. Neither of the two witnesses who were most

knowl edgeable about the answer to that question, Scott Fear and Jeff Capps, were called either at

trial or during Hoffman’s depositions relied on for the final Agency decision. Fear was present
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during the Washington Post interview with Chambers and thus would have been logically where
the Agency would have turned first to find the truth regarding what Chief Chambers did and did
not say to the Post. Instead of deposing fear, Hoffman relies on an incomplete and misleading
affidavit from press officer John Wright based on atelephone call after the fact to the Post which
was cut short by the Post. Capps was not investigated, charged or disciplined concerning hisrole
in communicating information to the Post (which actions would most certainly have led to
Capps’ side of the story being placed on the record.

This pattern reflects Agency officials who, rather than seeking to uncover the truth, are
seeking to manufactureit. Theissue of what Ms. Chambers said and did not say regarding the
budget and regarding security issues was central to the Agency’s charges. The Agency’ sfailure
to depose or call astrial witnesses Mr. Fear and Mr. Capps warrants an adverse inference that
these witnesses would not have supported the Agency position on what Ms. Chambers was
alleged to have said to the Washington Post.

G. TheAJ Erred In Ruling That Although The Appellant’s Extensive Affidavit Filed
Pretrial WasIn The Record, That The Numerous Exhibits Attached To The Affidavit
WereNot In The Record.

The AJerred in ruling that although the Appellant’ s extensive affidavit filed pretrial was
in the record, that the numerous exhibits to the affidavit were not in the record. See Merit
Systems Protection Board Hearing Transcript, Day 2, September 9, 2004, Page 202, Line 28,
through Page 203, Line 14. There was no valid basis for the AJ to hold that the affidavit with
exhibits physically attached submitted originally in support of Appellant’s Mation for Stay,
which was also incorporated into the later supplemental motion for stay, was not in the record
but to hold that the later filed identical affidavit without the exhibits physically attached, but

incorporated explicitly by reference to the prior stay filing affidavit and exhibits, which was filed
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as part of the Appellant’ s response to the AJ s order to show cause on jurisdiction, wasin the
record — just without the exhibits.

The Board'sregulations at 5 C.F.R. sec. 1201.53(e) provide that all papersfiled in the
case are part of the record. Although the AJ might be implying that there is a meaningful
distinction between what was filed in the IRA appeal versus the chapter 75 appeal of the removal
decision, that distinction should not matter because the two appeals were consolidated and tried
together. The Appellant relied both on the Board’ s regulations and the AJ s pretrial order
(entitled “Summary of Pre-hearing Conference”) in concluding that the numerous exhibits to
Appellant’s affidavit were already in the record and did not need to be offered at the hearing.
The AJ s pre-trial order stated “The purpose of the hearing is to take evidence on questions of
fact and to hear arguments on questions of law. All submissionsto date, except for replies to
discovery requests which may have been sent to the Board, are already part of the record and do
not have to be reintroduced.” Summary of Prehearing Conference at 3.

Thus Appellant and her counsel were taken aback when the AJ announced at the hearing
that alarge volume of evidence that Appellant thought was aready in the record was not, and
Appellant’s counsel had not prepared to offer each of these numerous documents at trial and
explain the relevance and materiality of each on short notice to an obviously skeptical AJ.
Although, after making that surprise ruling at the hearing, the AJ asserted that she was
attempting to ameliorate any prejudice to Appellant from her decision that the exhibits to the
affidavit of Appellant were not considered in the record by allowing Appellant to offer such
exhibits (on short notice) at trial, the AJ then proceeded to refuse to admit into evidence virtually
all of those exhibits, and at the speed at which the AJ insisted on proceeding through them it

likely would have been impossible for counsel to make a meaningful proffer even had counsel
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anticipated that each of those numerous exhibits would have to be reintroduced. See, e.g.,
Statement of Facts Paragraphs 71, 74, 76, 95, 105, 108, 151, 174, 188, 248, 251, 258, 260, and

262.

H. The AJ Erred In Presuming The Agency Acted In Good Faith.

The AJ made an error of law in presuming the Agency acted in good faith. The AJinthe
Initial Decision held that the Board’ s analysis begins with the assumption that the Agency acted
in good faith which presumption may only be rebutted by irrefragable proof. Initial Decision at
6. Thiswas error because the Board, in Shockrov. FCC, 5 M.S.P.R. 113 (1981), instructs that
the Agency does not benefit from a presumption of good faith. Seeld. at 117 (“ The presiding
official by requiring the Appellant to show Agency bad faith by ‘well-nigh irrefragable proof’
erred.”). While the AJ, having made this clear holding in the main text of the Initial Decision,
mentioned in footnote 2 that Appellant would not be held to the irrefragable proof of Agency bad
faith standard, the AJ s conduct of the trial and the AJ sanalysisin the Initial Decision belie this
statement. The Administrative Judge repeatedly accepted the testimony of Agency officials at
face value, with no corroborating evidence, in spite of the clearly demonstrated conflicts between
the testimony of those officials and the testimony of other Agency officials aswell as Agency
documents. Not only is apresumption of Agency good faith inappropriate and contrary to law,
in thisinstance it was totally unwarranted.

Theinitial decision contains numerous instances of the Administrative Judge accepting
unsupported testimony from Agency officialsin spite of evidence or other findings that

contradicted the Agency. For example, Comptroller Sheaffer’ s testimony that he had seen a
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budget document using the exact figures Ms. Chambers purportedly mentioned to the press was
accepted by the AJ despite Sheaffer’ s failure to produce such a document which, as comptroller,
would certainly be under his control. Further, when Appellant sought to impeach Sheaffer by
offering a document showing he had testified falsely about being unaware of atwelve million
dollar U.S. Park police budget deficit, the AJ would not even allow the impeachment evidence to
be admitted, apparently on the basis that the AJ believed the evidence unnecessary because the
AJ had already determined that Sheaffer was credible. See Merit Systems Protection Board
Hearing Transcript, September 14, 2004, Page 45, Line 20 — Page 46, Line 24 .

A presumption of good faith is again apparent in the treatment of Agency witnesses
credibility. The Administrative Judge accepted the Agency testimony in spite of obvious
difficulties with the Agency officials testimony which should itself have given the AJ pause to
consider whether the officials testifying deserved a presumption of good faith. Deputy Director
and proposing official Murphy’ s testimony that Agency hearing Exhibit 3, amemo he had
written which repeatedly refersin the second and third person to another party to which the
communications in the memo are clearly intended (see discussion of Murphy’s credibility
supra), was ssimply Murphy talking to himself (in writing) is a prime example of ared flag that
should have been raised in the AJ s mind regarding presuming good faith by the Agency.
Unquestionably, the record before the Administrative Judge establishes that Deputy Director
Don Murphy gave false testimony. This should have destroyed or at least substantially
diminished Mr. Murphy’s credibility, yet, the Administrative Judge repeatedly extended him the
benefit of the doubt.

In contrast, the Administrative Judge seemed inclined to believe Ms. Chambers only

when documentary evidence supported her unrebutted testimony, making a point of noting
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corroborating evidence or the lack thereof. Few, if any, Agency statements received such careful
scrutiny by the Administrative Judge before the AJ formed the basis for the findings stated in the
Initial Decision.

. The AJ Erred In Excluding Pre-Trial Appellant’s Defenses Under 5 U.S.C. 2302(B)(9)
Other Than Allowing One Question Of One Particular Witness Regarding Appellant’s
Defense That She Was Removed Because She Had Exercised Appeal And Grievance
Rights.

The AJ erred in excluding pre-trial Appellant’s defenses under 5 U.S.C. § 2302(b)(9)
other than alowing one question of one particular witness, see AJ Summary of Pre-trial
Conference at 7, regarding Appellant’s (b)(9) defense that she was removed because she had
exercised appea and grievance rights in filing acomplaint aleging misconduct by Deputy
Director Murphy and human resource staff person Steve Krutz, and because she exercised such
rightsin successfully appealing to Deputy Secretary Steve Griles regarding the proposed detail
of Ms. Pamela Blyth. The AJ allowed Appellant, pursuant to her pre-trial rulings, to ask Director
Mainellawhether she perceived Appellant to be exercising an appeal or grievance right when
Appellant filed with Mainellathe December 2, 2003 complaint letter regarding Murphy and
Krutz. Mainella predictably answered this one question at trial in the negative.

However, proposing official Murphy had given indications in the wording of the
proposed removal document that he perceived Appellant to be “appealing” his decision regarding
the Blyth detail to Deputy Secretary Griles. Ms. Chambers' appeal to Griles on that matter was
successful, so successful that it was explicitly stated by Murphy in the notice of proposed
removal as one of the bases for Ms. Chambers’ removal. At aminimum, Appellant should have

been allowed to examine Mr. Murphy regarding his view that Appellant was exercising an
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appeal right when she sought to have Murphy’s decision regarding the Blyth detail

countermanded.

J. The AJ Erred In First Excluding Pre-trial The Testimony Of Former Fraternal Order
Of Police President Jeff Capps, Whose Testimony Would Have Been Corrobor ative Of
Appedlant’s Regarding What Appellant Did And Did Not Say To The Washington Post,
And What Capps Did Say To The Post, And Then Ruling Post-Trial Against Appellant
Chambers On The Basis That Appellant’s Testimony On This|ssue Was Not
Corroborated.

The AJ erred in excluding the testimony of former FOP President Jeff Capps, see AJ
Summary of Pre-trial Conference at 10 (noting allowed witnesses and omitting Capps) and
compare to Appellants’ pre-hearing submission (listing Capps as a proposed witness). Capps
testimony would have been corroborative of Appellant’s regarding what Appellant did and did
not say to the Washington Post, a matter on which the AJ made rulings post trial against
Appellant on the basis that Appellant’ s testimony was not corroborated. See Initial Decision at
25-26. At aminimum it isimproper for an AJto preclude testimony that the AJ believes may be
abasisfor ruling for or against aparty. Either the testimony is relevant and material and should
be allowed, or the issue to which the testimony would have spoken should not be addressed as
material in the ultimate decision. Here, the AJfound in her Initial Decision the issue of
corroboration or lack thereof of Ms. Chambers' testimony about what was said to the Post to be
material, but precluded pre-trial the right of Appellant to offer two corroborative witnesses on
that very question — Mr. Capps and Mr. Fear.

XI1l. THE PENALTY OF REMOVAL WASUNDULY HARSH, AND THE AGENCY
FAILED TO CONSIDER NUMEROUS SIGNIFICANT MITIGATING
CIRCUMSTANCES AND IMPROPERLY CONSIDERED CERTAIN
CIRCUMSTANCESASAGGRAVATING FACTORSWHEN IT DETERMINED

REMOVAL TO BE THE PENALTY, AND THE AJ ERRED IN HOLDING
OTHERWISE.
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For al the reasons stated supra, the Agency acted illegally and wrongly to charge Chief
Chambers with misconduct and no penalty should have been applied because there was no
offense and there wasiillegal retaliation. In the alternative, should the Board find that one or
more of the Agency charges should be sustained, the penalty chosen by the Agency should be
substantially mitigated. The AJ erred in failing to find that the Agency did not properly consider
mitigating circumstances, and improperly considered certain circumstances as aggravating, when
it determined aremoval penalty for Chief Chambers which is not supported by the facts or
applicable law, and is unduly harsh.

If the deciding official failed to appropriately consider the relevant factors set forthin
Douglasv. Veterans Administration, 5 M.S.P.R. 280, 306 (1981), the Board need not defer to the
agency’s penalty determination. See, e.g., Omitesv. U.S Postal Service, No. CH-0752-00-
0241-1-1, dlip op. at p. 10-11 (MSPB Nov. 2, 2000); Blake v. Department of Justice, 81 M.S.P.R.
394 (1999).

Agencies must consider in preparing the advance notice required by Section 7513(b)(1)
all of the factors on which they intend to rely in any consequent decision. 5 U.S.C. sec.
7513(b)(4) requires that written agency decisions taking adverse actions must include "the
specific reasons therefor.” 5 C.F.R. 752.404(f) forbids the agency from considering any reason
not specified in the advance notice of proposed action. It has been found to be error for the
deciding official to consider prior incidents in determining the penalty where the agency did not
state in the proposal notice that these incidents would be considered. See, e.g., Coleman v.
Department of the Air Force, 66 M.S.P.R. 498, 505-06 (1995) (it isimproper to enhance a

penalty based on misconduct that was not cited in the notice of proposed removal), aff'd 79 F.3d
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1165 (Fed. Cir. 1996)(Table); Carson v.Veterans Administration, 29 M.S.P.R. 631, 633 (1986)
(an agency should include in the proposal notice any aggravating factorsit intendsto rely on).
Thus, the Supreme Court expressly recognized that the employee's

response is essential not only to the issue of whether the allegations are true, but

also with regard to whether the level of penalty to be imposed is appropriate.

Even the leading Board decision regarding the evaluation of the appropriateness

of disciplinary penalties explains that "aggravating factors on which the agency

intends to rely for imposition of an enhanced penalty, such as a prior disciplinary

record, should be included in the advance notice of charges so that the employee

will have afair opportunity to respond to those alleged factors before the agency's

deciding official, and the decision notice should explain what weight was given to

those factors in reaching the agency's final decision.” Douglasv. Veterans

Admin., 5 M.S.P.R. 280, 304 (1981) (emphasis added).

Stone v. Federal Deposit Insurance Corp., 179 F.3d 1368 (Fed. Cir. 1999).

Selection of an appropriate penalty must involve aresponsible balancing of the relevant
factorsintheindividual case. Douglas, supra. The Board'srolein thisprocessis not to insist
that the balance be struck precisely where the Board would choose to strike it but rather, the
Board's review of an agency-imposed penalty is essentially to assure that the agency did
conscientiously consider the relevant factors and did strike a responsible balance within tolerable
limits of reasonableness. 1d.

Here, because the agency failed to weigh the relevant factors, because the Agency
improperly considered certain factors, and because the Agency's judgment clearly exceeded the
limits of reasonableness, it is appropriate for the Board to specify how the agency's penalty
decision should be corrected to bring the penalty within the parameters of reasonableness. Id.
For all the reasons stated herein, no penalty beyond warnings and training should have been

applied, and under no circumstances would any penalty be appropriate to apply now beyond that

which has already been effectively applied (12 months of suspension, with 6 months unpaid)

227



A. The Agency (Unwittingly) Admitted That The Nature And Seriousness Of The Charges
Do Not Merit Termination When, On December 12, 2004, The Agency Offered To Forego
Filing Any Of The Charges If Chief ChambersWould Agree To Allow Mr. Murphy To
Screen All Of Her Future Media And Congressional Interviews, And TheAJ Erred In
Holding Otherwise.

Prior to the Agency decision maker Hoffman making the final decision which imposes a
removal penalty, the Agency met with Appellant and offered to forego filing any of the charges
if Chief Chamberswould agreeto allow Mr. Murphy to screen all of her future mediaand
Congressional interviews. See See Appellant’s Affidavit at Paragraphs 210 and 213. Thiswas
an admission by the Agency that it did not really perceive Appellant to have engaged in conduct
serious enough to warrant removal, but that the Agency’s real concern (an illegal one) was
controlling Chief Chambers' communications with Congress and the media. The purported
Douglas factors analysis reflected in Mr. Hoffman’ s final decision document was an after
thought at best, not having been a part of the analysis done for the proposal to remove by
proposing official Murphy, and not having been provided to Ms. Chambers for any response
prior to the decision being made.

More likely, the Douglas factors analysis presented in the final decision document was
worse than an after thought. It was aretaliatory act designed to justify a decision already made
to remove Ms. Chambers in retaliation for not only for her having made her initia protected
disclosures to Congress and the media, but also for her having refused to live under the on-going
gag order that she was requested to agree to as a condition of her reinstatement during her
administrative leave prior to the final decision document being written by Hoffman. The fact

that the Agency offered to Ms. Chambers to drop all the chargesif she would accept the on-

going (illegal) gag order belies the Agency’ s statements in the final decision document which
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purport to present a Douglas factors analysis justifying removal as the only penalty that could
protect the Agency’s interests.

B. Director Mainella, Appellant’s Second L evel Superior, Testified That, If [t WereHer
Decision, She Would Re-Instate Chief Chambers On An Agreement That Ms. Chambers
Simply Follow The Rules, Which Also Constitutes An Agency Admission That The Agency
Penalty of Removal Was Unduly Harsh, And The AJ Erred In Holding Otherwise.

During her deposition, Director Mainella, Appellant’s second level superior, testified
that, if it were her decision, she would re-instate Chief Chambers on an agreement that Ms.
Chambers simply follow the rules. Mainella Deposition at Page 192, Line 14, through Page 194,
Line12. Thisisaconditionto which Chief Chamberswould agree (once the rules have been
written and explained, and comply with federal law). This testimony by Mr. Murphy’ s boss,
constitutes an Agency admission that the Agency penalty of removal was unduly harsh. For all
the reasons stated herein, Director Mainella' s approach is the proper one under al the
circumstances, and the AJ erred in holding otherwise.

C. Chief ChambersWas Not Fairly Placed On Notice Concerning The Alleged Conduct
Rules She Was Charged With Violating, And The AJ Erred In Holding Otherwise.

The AJ failed to consider the mitigating factor that Appellant, if she had violated some
order or rule that actually existed, was not fairly placed on notice of the existence and nature of
such rules and orders. A prime example is Agency charge 6 which accuses Chief Chambers of
going outside the chain of command. The Agency did not produce any written Agency rule that
prohibited an employee from going outside the chain of command to resolve an issue. Further,
Deputy Secretary Griles testified that he welcomed employees coming to him and believed it to
be helpful when they did. See Merit Systems Protection Board Hearing Transcript, Testimony of

Deputy Secretary J. Steven Griles, September 14, 2004, Page 7, Line 15— Page 8, Line 15.
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. If arule existed that prohibited such conduct, not only was Ms. Chambers not informed,
neither was the Deputy Secretary.

Another prime example of Ms. Chambers not being placed on notice regarding the
purported rules allegedly violated relates to count 2. Press Officer John Wright testified in his
deposition that he was unaware of any rule that prohibited any category of information from
being discussed with the media and in particular was unaware of any rule prohibiting discussion
(or defining) law enforcement sensitive information from being discussed. Wright deposition at
Page 72, Lines5 - 22. .

Y et another indication that Ms. Chambers was not fairly placed on notice of the rules
alegedly violated is the failure of the Agency and its delegated staff to provide Ms. Chambers
the training in Agency rules and procedures that was planned by the Agency upon Ms.
Chambers' hire and delegated to Michael Fogarty to implement. See SF# 2.

Regarding Charge 3, which relates to discussing the President’ s Budget decisions with
the mediain alleged violation of an OMB circular, Agency press officer Scott Fear was present
for Ms. Chamber’ sinterview with the Washington Post and raised no objection to the content or
manner of Ms. Chamber’ s disclosures to the Post at the time, nor was Fear called to testify later
that he perceived anything wrong in what Ms. Chambers had done during her interview. If Ms.
Chambers was violating some well established and well communicated rule about not disclosing
to the press the President’ s budget decisions, Mr. Fear was certainly unaware of it.

While the Agency produced a memo from Ms. Chambers to Director Mainella that
referenced an $8 million dollar figure related to the U.S. Park Police budget proposals, this
memo did not state that the $8 million dollar figure that Ms. Chambers was recalling was

perceived by her to be information falling within the OMB circular’ s prohibition (and this memo
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was an internal not an external communication). Charge 3 has to do not with disclosures of what
Ms. Chambers (or any other employee) may recall or perceive regarding the budget but has to do
only with disclosures of what actually represent the President’ s budget decisions. The Agency
failed to produce at trial an Agency, OMB or Presidential document that established that the
amounts Ms. Chambers discussed with the pressin fact represented information that fell within
the OMB circular in question. If infact Ms. Chambers wasin a position to clearly understand
that she was transgressing the rule stated in this OMB circular, the Agency should have had no
problem bringing forth a President’ s budget decision document showing that the financial need
numbers referenced by Ms. Chambers matched numbers in some such Presidential budget
decision document and that those matching numbers were referenced as being for the same
purposes in the Presidential budget document asin Ms. Chambers' statement to the press.
Further, Mr. Murphy’s deposition testimony made clear that his own view of the scope of the
OMB circular’s prohibition on disclosure of the President’ s budget decisions was such that it
would have been virtually impossible for Ms. Chambers to have engaged in any conduct to have
violated it, let alone to have understood what such violative conduct would have been.
Regarding Agency charge 5, none of the three aleged orders or instructions ostensibly
given by Murphy to Chambers were ever produced in writing by the Agency, nor did the Agency
assert that they were ever given in writing. Nor was any third party witness to any such
purported verbal order communicated by Murphy to Chambers brought forward to testify asto
the extent any such verbal communications that actually occurred were unambiguous. Mr.
Murphy himself, in his deposition before Agency final decision maker Hoffman stated that he

could not recall if he had actually given Chief Chambers the alleged instructions cited in charge
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5 regarding detailing Ms. Blyth, and cooperating with attorney Myers. Murphy Deposition to
Hoffmanat .

Therecord is also clear that Ms. Chambers was not placed on notice regarding any of
these purported violations at the time they alegedly occurred viaany disciplinary warning,
performance appraisal or performance improvement plan. Thus, there is abundant evidencein
the record to support the existence of a substantial mitigating factor regarding Chief Chambers
not having been fairly placed on notice by the Agency of the rules that were allegedly violated.
See, e.g., Cynthia G. Wallace vs. Department of Health and Human Services, No. PH-0752-99-
0302-1-1 (MSPB August 1, 2001).

The clarity with which the appellant was on notice of any rules that were violated
in committing the offense can aso be viewed as a mitigating factor in this case.
The appellant argued that the agency policy regarding the authority of DIS to
order diagnostic tests was confusing, and she offered the testimony of two other
agency employees to support her argument. Both witnesses suggested that it
would be appropriate for a DIS to order the FTA test that the appellant ordered in
this case under appropriate circumstances. IAF, Tab 24 (HT 1,2, 3, 4).
Furthermore, in her statement concerning the event, the nurse practitioner who
attended the patient for whom the appellant ordered the FTA test stated that the
phlebotomist said, "She does this all the time, | was told not to make a big deal
out of it." IAF, Tab 7(4g). Thus, thereis record support for the appellant’s
argument that the ordering of diagnostic tests by DIS was an accepted practice at
the clinic where she worked.

Id.
D. Undisputed Evidence Establishes That The Training The DOI Required The NPSTo
Provide Ms. Chamber s Regar ding Agency Regulations And Policies Upon Chief
Chambers Hire From Outside The Federal Service Was Never Provided, And The AJ
Erred In Not Holding This To Be A Significant Factor Mitigating the Penalty.

Prior to Chief Chamber’s arrival to begin work in her new position, key staff of the
National Park Service identified tasks that needed to be completed related to Chief Chambers

assuming the position of Chief of the U.S. Park Police. One of those tasks was to provide Chief
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Chambers training deemed necessary regarding Federal rules, laws, regulations, policies and
procedures. See Appellant’s hearing Exhibit GG. That task was assigned to Major Michael
Fogarty of the United States Park Police, 1d., but was never carried out, Tr. Agency’ s Hearing
Exhibit 7, Deposition of Appellant, Teresa Chambers, August 18, 2004, Page 137, Line 23,
through Page 138, Line 5; and Page 186, Line 24, through Page 187, Line 15; and Page 200,
Line 13, through Page 201, Line 10. . Ms. Chambers never received the promised training. Tr.
See Agency’ s Hearing Exhibit 7, Deposition of Appellant, Teresa Chambers, August 18, 2004,
Page 137, Line 23, through Page 138, Line 5; and Page 186, Line 24, through Page 187, Line 15.
An email to various responsible parties documented the tasks that were to be accomplished
including this training, and Deputy Director Murphy was copied on this email. See Appellant’s
Hearing Exhibit “GG.”

The record in this case makes clear that Chief Chambers was not the only employee of
the DOI, NPS and U.S. Park Police who was unaware of the existence of the alleged rules
purportedly violated by the Chief. The Deputy Secretary, the press officers, and Chief Chambers
immediate successor, among others, testified that they were unaware of rules and policies that
Mr. Murphy and Mr. Hoffman allege Chief Chambers violated. Further, the only document
produced related to any of the sustained charges that is even asserted to be a written statement of
an applicable rule or order violated isthe OMB circular, which if it does state a prohibition, is an
ambiguous and technical one for which training would have been appropriate. For the remaining
charges for which no document was produced purporting to state the rule allegedly violated,
training would have been even more critical because the Agency was relying on verbal
communication of an unwritten rule or order. The fact that the Agency planned to provide the

Chief training on the agency rules and procedures upon her hire from outside the federal service
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isan admission that such training was needed. The fact that the Agency failed to provide such
training is a significant mitigating factor.

E. Chief Chambers Was Never Provided Specific Training Regarding The Alleged Rules
Allegedly Violated, Specific Written Expectations|n A Job Description, A Performance
Appraisal, Performance Standards, Advance Notice Of The Perceived Violations Prior To
Disciplinary Action, Or Written Or Unambiguous I nstructions On The M atters Char ged,
And The AJ Erred In Not Holding These Circumstances To Be Significant Factors
Mitigating the Penalty.

Beyond the failure of the Agency to provide the initial training it had planned for Chief
Chambers upon her arrival, Chief Chambers was never provided any other training that
specifically regarded the alleged rules allegedly violated in the sustained charges. See
Appellant’ s Hearing Exhibit “GG” and Appellant’s Affidavit at Paragraph 5. Further, no specific
written expectations were provided to Chief Chambers in ajob description, a performance
appraisal, or performance standards. See Agency Response to Removal Appeal Exhibit “4j 15,”
transcript of interview of National Park Service Deputy Director Donald Murphy by Deputy
Assistant Secretary Paul Hoffman, February 6, 2004, Page 105, Lines 8 — 15; see also
Appellant's Hearing Exhibit “J,” Deposition of Deputy Director Donald W. Murphy, August 11,
2004, Page 18, Line 6 — Page 26, Line 13; see aso Merit Systems Protection Board Hearing

Transcript, Testimony of Deputy Director Donald W. Murphy, September 8, 2004, Page 1009,

Line 19— Page 110, Line 1; see also Appellant’s Hearing Exhibit “MM.”

Ms. Chambers was not given any advance notice of the perceived violations prior to the
issuance of the administrative leave memo and the proposed removal, even though for many of
the alleged instances of misconduct the Agency had months to do so. Instead, the proposing
official Mr. Murphy waited until the day of the Washington Post article and Ms. Chamber’s

email to Congress, December 2, 2003 to express his concerns about these alleged instances of
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misconduct. Ms. Chambers was given no warnings, or other lesser disciplinary actions regarding
the alleged misconduct involving events that had occurred over a period of many months. The
AJerred in not holding these circumstances to be also be significant additional factors mitigating
the penalty.

F. The Penalty Of Removal Was Improper Because The Agency Decision Maker Hoffman,
In Analyzing The “Notoriety’ Of The Offenses, Cited “ Numerous Newspaper Articles And
Radio And Television News Stories” AsWell AsThe Time That NPS Employees Spent
Responding To “Letters And Telephone Calls” Concerning The Case, Matters For Which
Chief Chambers Cannot Properly Be Held Responsible, And The AJ Erred In Not Holding
ThisTo BeA Factor Which Would Invalidate Or Mitigate the Penalty Of Removal Applied
By Hoffman.

Agency decision maker Hoffman, in analyzing the “notoriety’ of the offensesas a
aggravating factor in his Douglas factors analysis in the final decision document, cited
“numerous newspaper articles and radio and television news stories” aswell as the time that the
Agency employees spent responding to “letters and telephone calls’ concerning the case. See
Agency’ s Response to Removal Appeal Exhibit“4b1-7,” Agency July 9, 2004 final removal
decision, Page 6, Paragraph 1. These media stories and public letters and calls are matters
beyond Ms. Chambers control, and involve events occurring after the date of the proposal to
remove. These are matters for which Chief Chambers cannot properly be held responsible and
should not have been considered as aggravating factorsin Mr. Hoffman’ s penalty assessment.
The AJ erred in not holding Mr. Hoffman’s consideration of thisinformation to be a factor which
would invalidate or mitigate the penalty of removal applied by Mr. Hoffman.

G.TheAJErred In Citing “Lack Of Remorse” AsA Basis For Removal AsA Penalty,
Apparently Adopting Agency Decision Maker Hoffman’s Rationale That Chief Chambers
Should Be Removed Because Of Her “Inability To See That You Have Engaged In
Misconduct And Your Lack Of Contrition,” With The Only BasisIn The Record For Such

A Finding Being Appellant’s Exercise Of Her Rights To Appeal And Respond To False
Accusations.
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The AJerred in citing “lack of remorse” as abasis for removal as a penalty, as did the
Agency. Agency decision maker Hoffman cited lack of remorse and contrition as arationale
supporting removal as the proper penalty for Chief Chambers. See Agency’s Response to
Removal Appeal Exhibit“4b1—7,” Agency July 9, 2004 Final Decision at Page 7, Paragraph 3.
. The AJ adopted the same rationale in her Initial Decision. Initial Decision at 51. Hoffman
stated that Chief Chambers should be removed because of her “inability to see that you have
engaged in misconduct and your lack of contrition.” However, under the circumstances here,
where Appellant has testified she would be willing to follow the rules specified to her if
reinstated and whereillegal retaliation is perceived and alleged by the Appellant, reliance on
such arationale isimproper. Retaliation for disclosing a danger to the public is a serious
violation of federal law. The only basis either Mr. Hoffman or the AJ could havein this record
for such afinding of lack of remorse and contrition is that Appellant Chambers exercised her
rights to appeal the Agency decision, and respond to perceived false and retaliatory accusations.
It isimproper to use the employee’ s exercise of appeal rights as an aggravating factor in a

penalty assessment.

CONCLUSION AND REQUESTED RELIEF

For the aforementioned reasons, the Board should vacate the Initial Decision and either
review the case and reverse the conclusions and findings of the AJ and find that all of the
Agency charges should not be sustained and that Appellant’s IRA appeal and affirmative
defenses should be sustained, or remand to anew AJfor another hearing that comports with Due

Process and proper procedure.
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Respectfully submitted,

Richard E. Condit, Esqg.

General Counsel, PEER

Public Employees for Environmental Responsibility (*PEER”)
2001 S Street, N. W. — Suite 570

Washington, D.C. 20009

Tel.: (202) 265.7337
Fax: (202) 265.4192

E/ml: r@ﬁdﬂ@mr.‘dmj

Mick G. Harrison, Esqg.

Environmental Center

521 W. Kirkwood Ave.

Bloomington, IN 47401

Tel.: (859) 321.1586

Fax: (812) 337.8892

E/ml: mickharrisonesg@earthlink.net |
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CERTIFICATE OF SERVICE
| certify that the foregoing Petition was served on the party(ies) identified below via First

Class Mail, postage prepaid onthis _ day of December, 2004.

Agency Representative

Richard E. Condit
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Bennett v. Department of the Air Force, 84 M.S.P.R. 132, 19 (1999) (Agency employees are
expected to follow the orders of supervisory officials) (then Vice Chair Slavet, concurring).
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