=) United States Depattment of the Interior

FISH AND WILDLIFE SERVICE
Post Office Box 1506 ’
Albuquerque, .M. 87105

Janwary 27, 2005
MEMORANDUM | - .
To: As'sisiant Rngion_él ﬁimcm:—EmIoéicﬂ Services, Aibuquezque,Nl\/I
From: Regiona] Directdr, S'quth‘west Region, Albuquerque,NM " o
Subject: Pc;lis'y on Gcne;:ics'in Endangered Species Activifies

Attached please find a discussiog paper regarding the use of genetics in
Species Act decisions, There has be: i

Service and in public discussions. The “Alsea Cage” brought significant legal
interpretation to the issue, and our policy will be to follow the i

uniil more specific guidance is provided at the nationa} level, _
As such, genetics must be considered during the evalvation process for listing decisions :
to determine if genetic concerns significantly contribute to the threats facing a species, In
recweryplanning,gaqeﬁcdiscussiomshoddbcﬁmitedmﬁducingor inimizi; :

H you ha.\ieqtiestions,lplwse contact e,

 at _



GENETICS AND THE ENDANGERED -
SPECIES ACT |
A DISCUSSION PAPER

Introduction

Since its passage in 1973, the Endangered Species Act (ESA) has undergone significant
evolution in how it is implemented. Numerous Federal Court decisions have guided

$ in interpretation and decision-making, particularly insofar as the limits of the law
are concerned. For approximately-the first 7 Years of its life, the ESA was administeraq
by the U.S. Fish and Witdlife Service (FWS) and the National Marine Fisheries Service

Tequiring the

FWS to propose critical habitat in February, 1991, and the numerous other challenges and

decisions that followed cyeated significant change.

Listin, e Criteria

(A) the present or threatened destruction, modificatiog or curtailment of its

. habitat or range: . . , o

(B) Oventilization for commercial, recreational, Scientific, or educationa} *
purposes; - . '



(C) disease or predation; .

D) the inadequacy of existing regulatory mechanisios: and
. (E) other naturaf or manmade factors affecting its continued existence,

These five factors determine the qualification of 3

; the species must specifically
address each of these factors and, if the species is to be listed, must find ope Or more of

Recovery Plans

Section 4(£)(1) of the ESA states:

- “Tbe Seoretary shall develop and implement plans (hereinafter in this subsection
referred to as ‘recavery plans’) for the conservation and survival of eny
species and threatened species listed pursuant to thig section, unless fie finds that ,
such a plan will not promote the conservation of the species,

. The subsection goes on to identify theee priorities to drive the recovery pianning Process:
1} give priority to species in most need of z plan, particularly those threatened with.

noval of the species
from the list (when will the identified threats be considered addressed?); and 3) an
estimate of the time required to recover and the costs required fo meet the goals. None of

that precipitated the listing,

In reality, many species are listed that have such l'm;v populatiop levels (and”
vommensurate genefic material) that
It is, therefore, clear that recovery plans



“The determination of jeopardy or adverse modification is based o the effects
of the action on the continued existence of the entire population of the Jisted ]

This directive makes the consideration of the “species™ holistic rather than fragmented.

In specific reference 1o Recovery Units, page 4-36 states: : ' .
“In the past, exceptions from applying the jeopardy standard to ag extire -
Species were granted by memorandam for specific populations or ‘recovery

+ H0its’ of 3 species. That process of limiting the exceptions to thoge
Pepulations/recovery upits listed in a memo is hiereby discointinued and a1 .
future exceptions will adhere to the:following guidance.” (emphasis as in text)

Alsea Valley Alliance v, Evans T .
‘_'-_:—__""—'——-—-_.__._. .

One of the more recent challenges to an agency decision was that of the Alsea Valley
-Alliance, and Mark Seh! v, Dogald I, Evaus, et al*, On August 10, 1692, NOAA
Fisheries (at that time, NMFS) published 2 final rule listing the Oregon Coast
"Evolutionary Significant Unit (ESU), the equivalent of a FWS DP3, of coho salwon as
threatened. The plaintiffs subsequently brought suit asainst NOA A Fisheries and the
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On September 10, 2001, Federa! Distriot Judge Michael R. Hogan ruled in favor of the
pleintiffs and foind the NMFS decision to exclude hatchery fish to be arbitrary and
capricious. In his decision, he stated:

“After reviewing the administrative record and the relevant statutes and legislative
history, the court finds that the NMFS Avgust 10, 1998 listing decision is
arbitrary and capricious and therefore invalid because it relied on factors upon
which Congress did not intend the NMFS 1o rely. The NMFS decision defines the
ESU and thus DSP (sic), but then takes an additiopal step, beyond its definition of
an ESU, to eliminate hatchery coho from its listing decision™,

some members of the population (the wild stock) in the definition and other members of
the population (batchery stock) outside the definition. Judge Hogan went on to address
. this point.. .

. The central problem with the NMFS listing desision of August 10, 1998, is that
. It makes improper distinctions, below that of 2 DPS, by excluding batchery coho
populations.from fisting protection even though they are determined to be part of

the same DPS as natural eoho populations.” “Listing distinctions below that of -
subspecies or a DPS of a species are not allowed under the ESA_*

.ﬁe further stated:

“The distinction between members of the same ESU/DPS is arbitrary and .
capricious becanse NMFS may consider listing only an enfire species, subspecies
or distinet popuilation segment ("DPS”) of any species. 16 US.C: 5. 1532(16).

Once NMFS determined that batchery spawned coho and naturally spawned coho

were part of the same DPS/ESU, the listing decision should have bean made
without furthier distinctions between members of the same DPS/ESU

At aother point, he szid:

“In addition, hatchery spawned and natural coho are the same species.® |
“...Although [ agree with the general concept that “genetic diversity’ is one factor
in the long term success ofa threatened species, and thas is one of many -
underlying poals of the ESA, genetics cannot, by itself, justify a listing distiriction
* that runs confrary to the definition of aDpg.” ) : L



Court sends 4 clear message to NOAA Fisheries and the
for all decision-waking, and we are not at liberty to superimpose additional terms of
definition. The use of genetic strains or lincages in tecovery planning holds the same
truth. The species that was ﬁnedintheﬁsﬁngacﬁmg_ugﬁndiis cansistent

An example might be that 2 Hstad fish species is found in seven populations and there is
evidence that some genetic difference exists, but not enough that the species was listed as
distinct population segments; In viewing goals for conservation, the Recovery Team
might wish o ensure that all genetic strains remnaig represented in the recovered
population. This would certainty be 5 legitimate manag '

Use of Genetics in Recbvel:_g Plags

While it is clear we cannot make arbitrary subdivisions of the listed entity in thie recovery
plagning process, knowledge of species’ genetics has a valuable role inrecovery, -
Recovery plans have various sections that identify what science and information is at
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hand on the biology and plight of the species, what actions might help remove or mitigate *
the to the species, and what specific fargets should be achieved to move a specjes
ﬂ'om\endangeredtoibrwened, or threatened to delisting. [f there gre genetic differences
within a fisted entity, we cannot require that certain lineages Or gene pools be managed
before 2 species can be removed from the list, but we should encourage management
'+ ¥ecommendations that promote the genetic viability of the fisted entity, '

priate io talce all reasonable Steps 10 recover a spacies, thoge steps prust
ughout the process to ensure they meet the legal authorities of the FWS.
To superimpose & new, mope restrictive, taxonomic identity to an entity that was listed jn
. conformance with the Administrative Procedures Act, the EGA and involved public -

While it is appro
be checked thrp

ot e



