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United States Department of the Interior

FISE AND WILDLII'Z SLRVICE
Moeuntain-rairic Region

kit Lcanailon © MAILING ADDRESS: STREET LOCATION:
; Post Office Boa 25486 134 Union Blvd,
NWRS’}NBR 1 Denver Faderui Center Lakewood, Colerade 80228-1807
Mai: Swop 60130 Denvar, Colorado 80225-0486
December 11, 2006

VIA FACSIMILIE AND FEDERAL EXPRESS

James H. Steele, Jr.
Chairman

CSKT Trival Council
P.O. Box 278

Pablo, Montana 59855

Re:  National Bison Range Complex; Unavailability for Negotiations; Tennination of

Negotiations for FY 2007AFA; Termination of Authority to Extend Perfermance
Under Expired FY 2006 AFA

Dear Cheirmen Steele:

The U.8, Fish and Wildlife Service (Serviee or FWS) hereby notifies the Confederatec Salish
and K.-:‘:otanai Tribes of the Flathead Reservation (CSKT) that, effective on the date of this leter:

; 1. Ths National Bison Range Complex (NBRC) is uravailable to the CSKT for negotiz-
tiens concerning an annual fundieg agreement (AFA) under the Tribal Self-Governance
Act; and

2. The Service is terminating regotiations with the CSKT for a Fiscal Year (FY) 2007
AFA between the Service and the CSKT for activities at tiie NBRC.

Also eective on the date of tais letter, the Service is withdrawing the CSKT’s authority to
extend performance under the expired FY 2006 AFA between the Sexviee and the CSKT for
activitics &t the NBRC (FY 2006 AFA). The Service hereby reassumes all responsibility for
performing all activities covered by the expired FY 2006 AFA.

Upon receipt of a fucsimile copy of this letter, the CSKT must;

1. Immediately cease performing al! activities at the NBRC under the expired FY 2006
AFA. '
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5 Initiate the return to the Service of all available property provided to the CSKT by the
Serviee under the expired FY 2006 AFA, to be complatec not later that: 4:00 P.M,
Mountair. Standard Time, on December 12, 2006.

3. Initiate the withdrawal from the NBRC of all CSKT employees, coniractors, and
voluntsers acting on behalf of the CSKT under the expired FY 2006 AFA, to be
completed not later than 4:00 P.M, Mountain Standa-d Time, on December 12, 2006.

1. Background

l . v
On December 15, 2004, the Service and the CSKT entered into aFY 2006 AFA for activities at
the NBRC. In April 2006, the Service and the CSKT began negotiations for a FY 2007 AFA for
activities at the NBRC.

In the negotiations, the Service’s pesition generally was that 2 FY 2007 AFA should be essen-
tally tl:e sams as the FY 2006 AFA, with only those minor yevisions needed to reflect what the
Service and the CSKT leamed in operating under the FY 2006 AFA. The CSKT’s position
generally was that the scope of work for a FY 2007 AFA should be significantly greater than for

the FY-2006- AFA; and thatundera FY 2007 AFA-the CSKT should have significantly mere - - - - -
management control of operations at the NBRC than it had under the FY 2006 AFA. While the
Service and the CSKT reached agreement in principle on a number of relatively minor issues
conceming a FY 2007 AFA, they remained 2t an impasse on the above two issues.

When.it wag evident that the negotiations for & FY 2007 AFA would not be completed prior

10 expiration of the FY 2006 AFA, the Servics, on September 3, 2006, authorized the CSKT to
extend performance of the FY 2006 AFA into FY 2007, beginning on October 1, 2006. The
FY 2005 AFA expired on September 30, 2006, Since October 1, 2006, the CSKT has been
perforining at the NERC under the expired FY 2006 AFA.

On October 4, 2006, the CSKT sent the Service a proposed FY 2007 AFA that substantially
revised the FY 2006 AFA. Among other things, the revisions included a phased-in schedule for
tne CSKT to take over operation of the entire NBRC. The Service rejected the CSXT’s proposed
revisions as contrary to the Service’s statwrory mission and responsibilities at the NBRC, and the
Service’s consistent negotiating position.

The Service and the CSKT last met for formal negotiations concerning a FY 2007 AFA on
May 31 to Jure 1, 2006. The negotiations reached a standstill when Service employees alleged
mistreatment by the CSKT in connection with the CSKT’s performance under the expired

'Y 2006 AFA. Those and other issues concerning the CSKT’s initial and extended performance
1.|mder the expired F'Y 2006 AFA have lead the Service to conclude that contimuing to make the
WBRC availabie for negotiations with the CSKT would be contrary to the Service’s statutory
mission and responsibilities at the NBRC.
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2. Procedures

The Secretary of the Intcrior has promulgated regulations goveming annual ﬁ}ndipg agr?cafz}gms
nder the Tribal Self-Governance Act amendments to the indian Seli-Determination Act (Tribal
Self-Govemance Regulations). 25 C.F.R. Part 1000.

Under the Tribal Self-Governance Regulations at 25 C.F.R. § 1000.173(d)(2), “If {a) program is
.navailable for negotiation, the bureau will give to the Tribe/Consortium a written explanation of
why the program is unavailable for negotiation.” This leiter provides that writren explanation of
why the NBRC is unavailable to the CSKT for negotaiion.

The Tribal Self-governance Regulations also provide for last and best offers in the event a
bureau end 2 iribe do not reach agresment in negotiations for an available program. 25 CF.R.
£ 1000.179. That regulation follows § 100,173, and thersfore is premised on the aveilability of
& progrem for negotiation. Since the NBRC is not available for negotiation, the provision of

§ 1000.179 for 2 last and best offer is not relevant to this notics. There is no available program
as 1o which the Service or the CSKT could make a last and best offer. Nevertheless, this letter
provides a written explanation equivalent to that required by § 1000.179(b).

The Service is not aware of any provision in the Tribal Self-Governance Regulations governing
a bureau’s termination of a tribe’s authority to extend performance under an expired AFA.

Since Octaber 1, 2006, the Service end the CSKT hayve been operating under the expired
FY 2006 AFA. Section 16.D of the expired FY 2006 AFA provides:

To the extent the CSKT and the FWS are nof negotiativg a Subsequent AFA
covering an Activity:

2. Available Property. Qn the last day of the term of this AFA, the CSKT will
relum to the FWS all Available Property provided by the FWS to the CSKT, and
not needed by the CSKT 1o perform an Activity for which the FWS and the CSKT
are negotiating or have executed a Subsequent AFA for the next fiscal year.

(Emphasis in original.) By this letter, the Service has made the NBRC unavailable for nego-
tiation for a subsequent AFA, has terminated negotiations for a sussequent AFA, and has
withdrawn the CSKT’s authority to extend parformance under the expired FY 2006 AFA.
Accordingly, sectien 16.D of the AFA requires the CSKT to retum to the Service all available
property provided to the CSKT by the Service under the sxpired FY 2006 AFA, and to do so

or. the date of this leiter, The CSKT must comply with that requirement by returning all availablc
preperty to the Service not later than 4:00 P.M, Mountain Standard Time, on December 12,
2006. :

3. Stazement of Reasons

The Service's actions in this letter are based on the following deficiencies in the CSKT's initia]
and extended performance under the expired FY 2006 AFA:




A, Staiwrory Mission and Respensibilities

The CSKT's performance under the expired FY 2006 AFA has prevented the Service from mest-
ing its responsibitities at the NBRC under the National Wildlife Refuge Administration Act and
other applicable laws and reguletions. That included CSKT employees and volunteers:

" e Failing to compiy with Service bisen management standards, including herding bison into
units with unsatisfactory fence conditions; herding vison while cows were giving birth
during the calving season; fesding insufficicnt quantities of hayto bison being ield for
ransport, notwithstanding sarvice protocol and repeated remindsts; not maintainicg
fences to standard, resulting in a serious loss of grazing management control, significant .
damage to interior fences, and the conditioning of bison o find and utilize weak locations
for escape through fences. -

« Failing to meet Service wildlife monitoring and reporting standards and protocols,
including altering survey protocols without consulting with or approvai from the Service, .

« Failing to complete two calendar-yezr 2006 biological study plans, and submitting
bioiogical reports with subjective conclusions not supported by data or literature review.

 Failing to timely and proper]y maintain vehicles, equipment, and property, and process
related decumentation, including not following the pit toilet chemical protocol in the
public use arca; rot filling root holes of downed and removed trees in the public use area;
leaving buildings, vehicles, and fuel pumps unlocked, keys in unlocked vehicles, and
100ls nnsecured in the backs of trucks; and unsatisfactorily maimtaining the pubiic auto
tour route during the peak visitor season.

¢ Displaying commercial literature in the visitor center witaout prior approval from the
Service. '

» Repeatedly, inappropriately, end untruthfully telling the public that Service em;:lo}ees
were the cause of delays during the annral bison roundup. ;

» Not following Service protocol for radio dispatch.
N B Workplace Environment

Under the expired FY 2006 AFA, the CSKT created an vnacceptable workplace environment
at the NERC. That included CSKT employees and volunteers:
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» Creating 2 work environment characterized by harassing, offensive, intimidating, and
oppressive behevior on the part of émployees of the CSKT, including obscenity, fighting
words, and threats of violence and resaiiation directed at employees of the Service.

» Creating unsafe conditions for employees of the Service and the CSKT, and for the
public, by improperly using and operating equipment and vehicles, including failure to
use personal protective equipment and sllowing poorly trained, unlicensed, and otherwise
unqualifisd employees to operate equipment and motor vehicles,

- ¢ Creating an unsafe environment for employees of the Service and the CSKT, and the i

, public, by failing to properly maintain equipment and property, mcludmg not maintaining
vehicles in safe operating corditicn, and not maintaining buildings in compliance with - ;'
safety and health standards and o minimize property damage and loss.

4, Appeal

The Tribel Self-Goverance Regulations at 25 C.F.R. Pert 1000, Subpart R, prescribe the pro-
cess a tribe may use to resolve d.sputes Wlth .he U S. Deparhnent of the Intenor ansmg before
or after the execution of amAFA; i :

cc:  Director, USWFS
Brian Upton, Tribal Attorney




