U.S. OFFICE OF SPECIAL COUNSEL
173: M Street, N.W., Suite 300
Wwas hingron, D.C. 20036-4505

The Special Counsel September 21, 2007

The Honorable Robert M. Gates
Secretary

- United States Department of Defense
1000 Defense Pentagon
Washington, D.C. 20301-1000

C File No. DI-07-2724
Dear Mr. Secretary:

The United States Army Corps of Engineers (USACE) serves the Armed Forces and the
nation by providing vital engineering services in support of national interests. As part of its
mission, USACE has been tasked with providing critical hurricane and flood protection to the
recently-devastated city of New Orleans. My office has received serious allegations which cast
doubt on the integrity of costly pumping equipment installed in three main structures by USACE
and its ability to protect New Orleans {rom fiirther flooding. A failure of the pumping equipment
to function properly durmg a time of flooding may be yet another catastrophic event for New
Orleans, a city still recovering from Hurricane Katrina.

The information provided demonstrates that in an effort to meet time-sensitive deadlines,
and to avoid government Imposed damages and instead eam financial incentives, the contractor,
Moving Waters Industries' (MWI), along with USACE, are likely responsible for installing
defective pumping equipment that has been largely untested. Therefore, pursuant 1o my
responsibilities as Special Counsel, I am referring to you a whistleblower disclosure that
employees at the Department of the Army, USACE, Mississippi Valley Division, New Orleans
District, New Orleans, Louisiana, are responsible for a violation of a law, rule, or regulation,
gross mismanagement, a gross waste of funds, and a substantial and specific danger 10 public
safety

The whistleblower, Ms. Maria E. Garzino, who has consented to the release of her name,
alleged that: (1) the costly pumping equipment at three “outfal] gated canal closure structures,™?
- which is part of the flood protection design to protect New Orleans, was inherently flawed due to
poor pumping and hydraulic system designs; (2) pumping equipment that had previously |
malfunctioned under favorable contractor testing conditions, and subsequently shown to be

! MW1, based in Deerficld Beach, Florida, was awarded a $26,606,383 federal government contract to install a
pumping system in New Orleans: Contract No. W912P8-06-C-0089, Emergency Procurement for Temporary Pumps
fm-'nnncaﬁanc:mh.

2 The three “outfall cansl gated closure struciures™ are Inrgo and crucial components needed to pmutNedems
from flooding. .
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defective, was knowingly installed by USACE employees and (MWT) personnel; and (3) .
USACE employees and MWI personnel circumvented contract requiremnents related to contract
modifications and notifications at the expense of public safety and proper contract oversight.

Although it appears that new non-hydraulic, direct drive pumps were installed this
summer at the outfall canal gate clesure structures by two additional contractors, Patterson and
Fairbanks-Morse, to complement MW!’s forty hydraulic pumps, Ms. Garzino stated that there is
still an erroneous assumption that MWI’s hydraulic pumps are operational. If the ability to pump
water is lost at the ountfall canal gate closure structures during a time of heavy rain or flooding,
the risk to public safety remains high. Ms. Garzino's disclosures arc described in greater detail
in the attached report. Accordingly, | um referring this information to you for an investigation of
these allegations and a report of your findings.

If true, given the hardships sufiered by the people of New Orleans, and the billions of tax
payer dollars spent on post-Katrina recovery, the United States Government can il afford o take
unnecessary risks with public safety due to faulty pumping equipment and lack of proper
government oversight of the MWI contract; a situation that indeed raises serious issues of public
safety and government oversight.

The U.S. Office of Special Counse] (OSC) is authorized by law to receive disclosures of
information from federal employees alleging violations of law, rule, or regulation, gross
mismanagement, gross waste of funds. an abuse of authority, or a substantial and specific danger
to public health or safety. 5 U.S.C. § 1213(a) and (b). As Special Counsel, if1 find, on the basis
of the information disclosed, that there is a substantial likelihood that one of these conditions
exists, | am required to advise the appropriate agency head of my findings, and the agency head
is required to conduct an investigation of the allegations and prepare a report. 5 U.S.C.
~ § 1213(c) and (g).

©  Afier a review of the information provided;-I have concluded that there is a substantial .
likelihood that the information Ms. Garzino provided discloses a violation of law, rule, or
regulation, gross mismanagement, a gross waste of funds, and a substantial and specific danger
to public safety. Consequently, I am referring this information to you for an investigation of and

appropriate action regarding Ms. Garzino’s allegations and a report of your ﬁndmgs within 60
days of your receipt of this letter,

. By law, the report must be reviewed and signed by you personally. Should you delegate -
your authority to review and sign the report to the Inspector General, or any other official, the
delegation must be specifically stated and must include the authority to take the actions
necessary under 5 U.S.C. § 1213(d)(5). Without this information, I hasten 10 add that the report
may be found deficient. The requirements of the report are set forth at 5 U.S.C. § 1213(c) and

(d). A summary of § 1213(d) is enclosed. As a matter of policy, OSC also requires that your
investigators interview the whistleblower as part of the agency investigation whenever the
whistleblower consents to the disclosure of his or her name. :
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In the event it is not possible to report on the matter within the 60-day time limit under
the statute, you may request in writing an extension of time not to exceed 60 days. Please be
advised that an extension of time is normally not granted automatically, but only upon a showing
of good cause. Accordingly, in the written request for an extension of time, please state
specifically the reasons the additional time is needed. Any additional requests for an extension
of time must be personally approved by me.

Afier making the determinations required byIS U.S.C. § 1213(e)(2), copies of the Teport,
along with any comments on the report from the person making the disciosure and any
comments or recommendations by this office will be sent to the President and the appropriate

oversight committees in the Senate and House of Representatives owing to the requirements set
forth in 5 U.S.C. § 1213(e)(3).

Unless classified or prohibited from release by law, a copy of the report and any
comments will be placed in a public file in accordance with 5§ U.S.C. § 1219(a).

_ Please refer to our file number in any correspondence on this matter. If you need
further information, please contact Catherine A. McMullen, Chief, Disclosure Unit, at (202) 254-
3604. 1am also available for any questions you may have.

Endosuws

cc: The Honorable Pcte Crercn
Secretary of the Army
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REPORT OF DISCLOSURES REFERRED FOR INVESTIGATION
OSC FILE No. DI-07-2724
L SUWARY

Mafia E. Garzino, Civil Engineer, United States Army Corps of Engincers (USACE), has
disclosed serious allegations concerning the pumping equxpmem manufactured and installed by
Moving Waters Indusmes (MWI). The equipment at issue was installed at three outfall canal
structures! located on 17" Street, Orleans Avenue, and London Avenue, New Orleans,
Louisiana, Specifically, Ms. Garzino alleges that the pumping equipment is defectiveand
largely urttested as a result of unauthorized contract modifications improperly agreed upon by
USACE &t the expense of government oversight and public safety. A failure of the pumping:
equipment to function properly during a time of flooding would be yet another catastrophic event
for New G)rleans, a city still recovering from the devastating effects of Hurricane Katrina.

Thnaﬂegatmns, detailed below, indicate that USACE employees allowed costly pumping
eqmm which were inherently flawed due to poor pumping and hydraulic system designs, to
be installed without proper testing. Ms. Garzino further alleges that USACE employees and
MWI persgnnel circumvented contract requirements in an effort to complete the task, all at the
expense df rublic safety and proper contract oversight.

IL THE INFORMATION DISCLOSED

Mq. Garzino, who has consented 1o the release of her name, is a mechanical and civil
engineer working at USACE, Construction Operations, Contract Administration Branch, Los
Angeles, Cphfomm. She has worked for the United States Department of Defense for 16 years,
including njine years as a USACE engineer. From March to September 2006, Ms. Garzino was
detailed to USACE New Orleans District, and served as Team Leader of Pumping Systems
Installation. Thus, Ms. Garzino had direct oversight responsibility régarding the purdping
equlpment installed at the three outfall canal closure structures.

OnIhnuary27 2006, MWT was awudedthc contract for the emergency procurement for
temporary pumps of three outfall canals. Based on the information provided by Ms Garzino, the
 total cost for each pumping equipment unit is slightly over $750,000, plus an additional cost of
about $350,000 for spare parts. The total amount of the contract award was $26,606,383.

Under the terms of the contract, MW was to receive an incentive payment of §5 million if :
the work was completed prior to hurricane season. For each complete pump system (hydraulic
motor, pinhp, drive unit, discharge elbow, and discl*mrge piping) delivered timely, MWI would

Theﬂme outfnllcnml chsmsﬂuﬂm“m hrgc:md u-uculcampmmmeded to protect New Oﬁmﬁm :
flooding.
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receive an incentive payment of $9,800, per pump, per calendar day. The maximum amount of
the incentive for the 1 7th Street Canal und London Avenue Canal pump systems was $1,764,000
for each structure. The maximum incentive for the Orleans Avenue Canal was $1,470,000. The
contract alsb included penalties for late delivery of the pumping equipment, specifically for each
pump delivered after 104 calendar days from the issuance of the purchase order, MWI was to
pay USACE $1,700, per day, per pump.

_ MWT 'was required to deliver 34 pump assemblies, 34 discharge pipe assemblies, 37 drive
units, and all materiel associated with the hydraulic piping needed to connect the pump
assembha to the drive units. In addition, MWI was to provide all pumping equipment necessary
to ensure fully operational emergency pumping systems at each of the outfall canal closure

~ stractures. MWI was respensible for placing the pump assemblies on the pump platforms, and
the drive units on the engine platforms. as well as fabricating and installing the hydraulic pipe on
the hydraulic pipe support structures. MWI was obligated to provide all necessary labor and
ancillary equipment/materials necessary to connect the fabricated hydraulic piping line to the
pump assemblies and drive units and to bring the pumping equipment on line and ensure that it
was fully operatxonal

. The 15?“‘ Street closure structure was 1o have 12 complete pumps installed, the London
Avenue closure structure was to have |2 complete pumps installed, and the Orleans Avenue
closure stnicmre was to have 10 complete pumps installed. Ms, Garzino also stated that MWI
was to provide six additional pumps, which were to be delivered and installed at the 17 Street
closure stmmn'e

In Aﬂnl 2006, Ms. Garzino traveled to the MW1 manufacturing and testing facility to
observe the/testing of the pumping equipment. This trip was ongmally scheduled to take only
- three days. | However, due to “extremely severe and troublesome pumping equipment failures,”
Ms. Garzinp’s trip lasted 28 days. The deficiencies and problems with the pumping cqurpnwnt :
remained unresolved.

Upon her retum to New Orleans, Ms, Garzino msed grave concefhé about the integrity of
the pumping system. She specifically reported that the design of the pumping system’s hydraulic
system was| flawed. Ms. Garzino reported that the failure rate for the pumps was a catastrophic
50%. She reported that, with a “very likely probability,” if the pumps were needed due to a
storm, “we could expect a 100% failure rate before [the pumping equipment] could make it
through even one hurricane event.” See Attachment 2, Garzino Memorandum of Record,

April 23, 2007, p. 2. She also emphasized that during the MW1I testing she witnessed “...the
morethepmnpmg equipment was run, memmncxpmmdcmamw faitures ofthc pump -
assemblies and the hydraulic systems components.” Photographs included with this Report of
- Disclosure pravulc additional documentation of these failures. Ms, Garzino also witnessed
hydraulic fuid lines bm'snng thirty feet in the air as a result of overheating and metal shavings
from the defective pumpmg gears contaminating the hydraulic fluid lines, She also described
gears “blowing up,” even under MW -favorable conditions, as a result of the defective design.
See Attschi‘:em 2, Garzino Memorandum of Record, dated April 23, 2007, p. 5. See also
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Aﬁachment §, Declaration of Maria E. Garzino, executed October 13, 2006 in Los Angclu:,
California, inoludmg photographs,

Signiﬁcanﬂy, in late July 2006, Ms. Garzino worked with USACE personnel, including
James St. Germaine, USACE Senior Project Manager in New Orleans, to address needed
contract modifications to remedy design defects, and others, including repairing the drive units to
prevent air from being sucked into pumps causing them to blow up. Ms. Garzino reported that
nnmedxately after she returned to Los Angeles, scheduled meetings were canceled and that
“absolutely no further work was done, nor requested by the TFG [Task Force Guardian] pump
team, to complete [thc work].” Ms. Garzino alleges she was misied by USACE into believing
that USACE was going to address properly the pumping equipment problems. Ms. Garzino
stated that, dunng this time penod, the media had already been informed that the pumps were

operational.

Aithough USACE appeared to be upgrading the pumping system capacity by changm_g and
upgrading gears, and adding pumps from reputable contractors, Ms. Garzino believed that it is an
incorrect assumption that the MWI pumps will operate as intended. She asserted that
performance testing has not been completed to measure whetber the pumping systems will
function. |

Ms. Ga.rzmﬂ further alleges that modifications in testing requirements were being made
without the approval of Cynthia A. Nicheclas, USACE TFG Contracting Officer. These
modificatiohs included substantially reducing and eventually eliminating infield load testing
requirements. During this period, USACE employees appear to have been focused on meeting
t:mc-scnsinpc deadlines instead of getting the task completed properly. Time pressures appear to
have been placed on them by government officials, including the agency, and the mecha to have
thc pnmps dpemhonai before hurricane season. -

On May 3, 2006, Ms. Garzino formally notified Ms. Nicholas, in wnung, that MWT's
~ pump equipment;-including the pump assemblies and drive units, which were amiving in the field
and being installed daily, were not capable of fulfilling their function as intended by the original
contract reqlmrcments She asserted that the pumps were defective, and would fail in the event of
a hurricane. See Attachment 4, Garzino Memorandum of Record, *“Defective Equipment
Supplied b}J MW1 - Pumping Equipment Not In Accordance With Contract Reqmmncnts
May 3, 2006 !

. Ms. Gamno informed Ms. Nicholas that the pmnpmg equipment was incapable of being -
turned on and used for prolonged periods of time, such as in the event of a hurricane. She stated
that her assertion was based on events witnessed at the MW pumping equipment testing site at
the manufacturer’ sfsmlltyfmmApn] 7tbmugthy 1, 2006. Tboscaestsmdevents
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were documented by Ms. Garzino and USACE Quality Assurance personnel, in the following
reports: -

e . Listing of Pump Assemblies That Have ‘Seen’ the Testing Tank (actually pumped
water) Failures/Successes ~ 4/6 thru 4/26 :

Listing of Drive Units Failures/Successes — 4/6 thru 4!26

Florida Trip 4/07 to 4/16 — MWI — Testing — Report No. 1

Florida Trip 4/17 to 4/23 ~ MWI — Testing — Report No. 2

Florida Trip 4/24 to 4/30 — MWI — Testing — Report No. 3

QA Shop Inspection Report #6 (4/11), #7 (4/12), #8 (4/12), #9 (4/13), #10 (4!14),

#11 (4/15-17), #12 (4/1%), #13 (4/19-20), #14 (Mi).md#lswz:) :

s QA-TFG- Reports for 4'25, 4/26, and 4/27

Ms. Garzino stated that these reports document the failures of the hydraulic pumps and
consequently the need for full “load” (performance) testing of all pump assemblies, per the
contract. Ms. Garzino specifically informed Ms. Nicholas that the load testing requirement had
been eliminated, and that:

.. less than 25% of all pump assemblies have been load tested (leaving potentially 75%
not load tested), and, of the eight (8) pump assemblies that have been load tested, one has
only been run for a few minutes at best and one other was run at 1/3 operating pressure (the
hydraulic oil barcly got warm ecough to register). Of the remaining six (6) pump
ass::thbhcs actually undergoing load testing (actually pumping water), three (3} - 50% -
have|experienced catastrophic failure. Of note, these three failed pump assemblies have
also been the pump assemblies that have the most run time on them — leading me to the:
logical conclusion that, barring some extraordinary anomaly, the more you run them, the
more likely catastrophic failures will occur.”

o Sg;Auachment 4, Memorandum of Record, “Defective Equipment Supplied by MWI -

Pumping Equipment Not In Accordance With Confract Requirémients,” ﬁdrmwd*tothc »
Ms. N'cholas. May 3, 2006, p. 2.

- Inresponsctooomnmngeoncmmsedbyl\as Garzino, USACE conducted a Technical -
Review lead by Brigadier General Robert Crear, Department of the Army. After approximately
arwo-weei: investigation, General Crear issued a Memorandum of Record entitled “MVN?
OutfallCngalenpReport, dated June 4, 2007. General Crear’s report, however, pointedly
states the investigative team *... did not interview Maria Garzino nor had enough time to
properlyaﬁmallofhcrwdnucalmmcemmhcrmdm(whlch include all of the
inspection reports at MWI). The [team) arrived on a Friday and then provided a report by
Saturday night.” As such, the validity of any investigative results are called into question.

2 MVN - Mississippi Valley New Orleans District
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Furthermore, on May 23, 2007, the Government Accountability Office (GAO) briefed
Senator Mary L. Landrieu, Chairwoman, Ad Hoc Subcommittee on Disaster Recovery in
response to her formal request for information about the capacity of the pumping equipment in
New Orleans. Both the GAQO and General Crear’s reports indicate that there were problems with
the MW1 pumps, but that there were pressures to meet installation deadlines pnor to hurricane
season.

During thc summer of 2007, new non-hydraulic, direct drive pumps were installed at the
outfall canal closure structures by two contractors, Patterson and Fairbanks-Morse, to
complement MWT’s hydraulic pumps. However, Ms. Garzino believes that there is an erroneous
assumption that MWT’s hydraulic pumps are fully operational and, hence, the risk to public
safety remains l:ugh. Even so, the installation of new pumps to augment MWI pumps does not
negate the serious issues surrounding USACE'’s decisions to instail faulty pumping equipment
without meeting adequate performance testing requirements and contract modifications,

Ms. Garzmo has presented information that, if true, reflects that USACE employees are
responsible for a violation of a law, rule or regulation, gross mismanagement, a gross waste of
funds, and a substantlal and specific da;lger to public safety.

L THE SPEC[AL COUNSEL’S FINDINGS

Given Ms. Garzino’s apparent expertise regarding the matters disclosed, the
documentation and details provided, and her first-hand knowledge of the incidents described, |
have con that there is a substantial likelihood that the information she provided to the
Office of Special Counsel discloses viclations of law, rule, or regulation, gross nusmanagement,
a gmss mste of funds, and a substantia| and specific danger to public health.

As stqted in the cover letter, T have included with this Report of Disclosure domnmntanon,
including Ms. Garzino’s declarations and reports provided to USACE employees, such as
- photographs-taken-of MWI pumping equipment failures when Ms. Garzino. wsﬁedxheMM
manufacturing and testing facﬂxty
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Requirements of S U.S.C. § 1213(d)

Any report rr:ql.m'ed under subsection (c) shall be rcvnewed and signed by the
head of the agency' and shall include:

(1)

(2)
3
@

)

a summary of the information with respect to which the
investigation was initiated;

a description of the conduct of the investigation;

a summary of any evidence obtained from the investigation;

a listing of any violation or apparent violation of law, rule or
regulation; and

a description of any action taken or planned as a result of the
investigation, such as: )

(A)

(B)
©

-@®

changea in-agcncy rules, regulations or
practices;

the restoration of any aggrieved employee;

disciplinary action against any employee; and

referral to mc Attorney General of any evidence of criminal
violation.

In addition, we are interested in learning of any dollar savings, or pmjentbd savings, .
and any management initiatives thntmayremhf;omthisrcvicw.

! Should you decide o delegate m:hontylonnmhcxofﬁchltomwmdsxgnthempoﬂ your
delegation must be specifically stated.



