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PRELIMINARY STATEMENT

This report addresses the enforcement resultsedbthte of Florida, Department of
Environmental Protection (FDEP or the Departmemtnfcalendar year 1987 through 2007. The
information provided herein was obtained from raatedprovided to Florida PEER by the FDEP
in response to multiple public records requestsentadhe FDEP by Florida PEER under
Chapter 119, Florida Statutes.

INTRODUCTION

The FDEP has cumulative enforcement data dating tuat987. This data provides
details about the formal mechanisms used by thecgge bring enforcement against violators.
In addition, the data provides details about thewmh of money charged by the agency in civil
penalties on each case, as well as the amount méyrexctually collected by the agency. Given
that we now have twenty years of data at our disd€lsrida PEER felt that it would be
beneficial to review and report on this data ineorthat the public would have a better
understanding as to how the FDEP has progressedrm/eourse of these past twenty years.
This report is the result of an exhaustive reviéwad data.

In this report we examine the performance of th&Ps a whole, i.e. we have not
broken the results down on a district-by-distrestdl. This report, unlike the annual reports that
we have produced in the past, concentrates on teadlrategories. First, we examine the
performance of the FDEP as a whole. Then we lodkeaperformance of each of program the
areas, e.g. the air program, the dredge and Gtjyam, the domestic waste program etc. By
approaching the task in this fashion we hope teigminformation that the reviewer can use to
reach informed conclusions about multiple facetthefagency’s operation.

With each of our past annual reports we have iredwal description of the various types
of enforcement that the Department is capableitaimg. We have included this section in
Appendix—A the end of this report wherein the reagid find the descriptions of various
enforcement tools.

It cannot be stressed enough that the findingsigreport are not meant to cast doubt on
the effectiveness or motives of the many front-Bneployees, environmental specialists in
particular, who go to work each day with a stroegice to help to improve Florida’s
environment. In point of fact these employees aalg do their jobs to the extent that they are
given the tools, including the authority, needeénable them to be effective. To the extent that
any shortcomings are identified herein we subnat they belong to those in senior management
who have consistently ensured that their policfesom-enforcement are followed.



EXECUTIVE SUMMARY

As expected, the number of enforcement caseshbd&DEP initiates each year has
steadily increased from 1987 until the presentoEa@ment generally decreased significantly in
1995 when Governor Chiles and the Florida Legistatnerged the Department of Natural
Resources with the Department of Environmental Retigun, thus creating the FDEP. It has
taken the better part of a decade for the Depatttoeecover to the same level (in terms of the
number of enforcement cases that it opens each et was at before the merger.

There has been a major shift in the Departmenfasreement philosophy over the course
of its history. Early in the period, i.e. in thelgal990s, the agency was aggressive in ensuring
that enforcement included additional oversight eesdoration so that the public knew that
violations would not be tolerated.
This posture is easily seen in the
number of case reports, long-form
and model consent orders and
notices of violation (NOVSs) that
were used to resolve cases. By
their very nature these enforcement
tools require more action on the
part of the violator, as well as more
oversight by the Department.

The aggressive nature of
environmental enforcement
changed over time to the point that short-form emh®rders now constitute the primary
enforcement tool that the Department uses to resmges. This change has been more
pronounced since 2000. The increased usage of tyy@se of consent orders has coincided with
an equally gradual decrease in the use of the ,atiae involved, means of case resolution.

Civil penalty assessments have increased on arabhasis during the period; however,
as with the number of cases, a sharp decline catuimrthe mid-1990s at the time of the merger.
In the last two years assessments have been #ttameahigh.

The FDEP has three fundamental means of assessmadtips. First, it will assess a
monetary penalty. Second, it sometimes couplesiireetary penalty with an opportunity for
the violator to engage in environmental restorationugh what is known as an “in-kind”
project. Third, monetary penalties are sometimespleal with a mechanism that allows the
violator to enter into a “pollution prevention peo}” that is designed to bring about better
compliance through educational programs and/oesysichanges that will decrease pollutant
discharges. The Department’s penalty policy reguinat the dollar value of in-kind and/or
pollution prevention projects must be greater tthenamount of a monetary civil penalty were
the latter assessed. Significantly, the use ofima-and pollution prevention projects as an
overall percentage of case resolution has decbirezk the turn of the millennium.



The median of civil penalty assessments on an amasés has steadily risen since 2002
and is now at a historical higHowever, when current and median civil penalty assents are
compared to assessments in 1988 that have beestedijior inflation it turns out that the
FDEP’s assessments are now less than those thatassessed when the agency first began. A
very disturbing finding.

As a percentage of monetary assessments the aafl@dtcivil penalties has generally
declined over the period. Thus, the Departmennioas moved from more aggressive
enforcement to a system in which it primarily ubasic civil penalty assessments to resolve its
cases while at the same time collecting fewer effites actually levied.

The number of new cases (with some exceptionsyteaslily declined in the beaches and
coastal systems program as well as in waste cle@repge & fill, i.e. wetland, cases have
declined in volume from the 1990s and the samem&gally true of industrial and solid waste
cases. All other program areas, most notably tzardaus waste program, have generally seen
increases in the number of cases brought each year.

It is generally true across the board that eacgrara area now relies primarily on the
use of short-form consent orders to resolve enfoerd cases. This is particularly true of the
domestic waste, hazardous waste, industrial wastesalid waste programs.

When comparing the historical and current perforceao the first year results adjusted
for inflation, the asbestos, air, aquatic weed,tevakeanup, collections, dredge and fill,
hazardous waste, industrial waste, phospho-gypstaormwater runoff, and underground
injection control programs are all assessessingpawalties at rates lower than what were
assessed in their first year of operation. Theeesame bright spots, however, e.g. the solid
waste program.

We strongly believe that the results reached s riport should be evaluated, not only
on their own, but also in light of the changes fHatida has seen over the past twenty years. For
example, Florida’s population has grown signifidgaduring that period of time. Thus, it is fair
to consider whether or not the FDEP’s performaraekept up with this growth. In addition,
when one is considering penalties assessed ag#itebrs it bears consideration of whether or
not those penalties mean as much today as theytid the agency was first charged with
protecting Florida’s fragile environment. The fings in this report show that, in fact, they do
not.

Simply stated, the agency’s data points to a cammtuthat the agency has progressed
little in effective environmental enforcement aifidgnything, has become markedly less
effective than it was in its infancy. We will disssuthe reasons for such a conclusion later in the
report.

STATEWIDE ENFORCEMENT RESULTS




In this section we examine the results on an agendg basis, first looking at the
enforcement tools available to the agency and tihemesults of the implementation of these
tools in the assessment and collection of civilghies.

A. The Enforcement Mechanisms

The following sections provide a breakdown on tbia number and types of
enforcement cases brought by the FDEP from 19&8i¢ir 2007, a twenty year peribdh this
report we present the data associated with therreajorcement tools, i.e. case reports, notices
of violation and consent orders.

As the first chart indicates, the agency beganghigod by taking formal enforcement in
622 cases. It quickly doubled this performance wiflve years and maintained this high
performance in 1994. It was at this point thatagency, which was then known as the
Department of Environmental Regulation (FDER), neergiith the Department of Natural
Resources (FDNR) to become the FDEP. As soon aséhger occurred there was a significant
downturn in overall enforcement, as the numbersentiwein aptly demonstrate. In fact, from a
historical perspective, the period from 1995 thilod§99 appears to be the period when the
agency turned in its weakest overall performanckil&\it might be tempting to believe that it
was the merger itself that caused the downturr;dotal evidence strongly supports the
conclusion that the change in senior managemesitiding the Secretary, brought about the
dismal performance during this time. Simply stated;as no secret that enforcement was
actively frowned upon. It has taken the agencytars to recover to the level of enforcement
that it reached in 1993.

! Though the FDEP has data from 1987 the total numbeases, 11 department-wide, is miniscule topibiat of
being irrelevant when compared against all otharsieTherefore, the numbers reported on in thissebegin in
1988.
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TOTAL FDEP ENFORCEMENT CASES BY YEAR
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1. Case Reports

The issuance of a case report signifies the irdEBepartment personnel to take more
forceful enforcement against a violator. Typicattgse reports originate in the District offices
and are forwarded to the Office of General Cou(®&C) whose responsibility it is to review
each file and to then file a lawsuit in circuit eguf warranted.

The data quite clearly shows an initial, almost malmate, tendency on the part of the
FDEP to initiate litigation against serious violaoThis approach was maintained until the
merger of the two agencies at which time perforragslammeted before rebounding briefly in
1999 and 2000. At that point, however, the decisiolitigate was made more and more seldom,
something which is not surprising given the puplicnouncements by the FDEP that it viewed
litigation as a less desirable tool in the enforeatrarsenal. The data clearly shows a downward
trend in this area with a bit of a rise occurring2D07.
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history. They were used rather often from 1988ugtn1994 and then plummeted in use until
2002. Their use has been consistent from that painard, though it is still not up to the pre-
1994 levels.

amendments that would give the agency the powewvtocivil penalties against wrongdoers—

2. NOVs

Notices of Violation have been in wide use by trep&rtment over the course of its

It should be noted that the FDEP lobbied the Lagise heavily to pass legislative

something that the Department otherwise had toreemnly via litigating in circuit court. The
Legislature therefore amended the law in 2001 a@awe ghe agency this authority. See, §

403.121(2), Fla. Stat. However, even with this reshority, the agency is still underperforming

when compared with the six year period beginninj988.
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FDEP NOVs BY YEAR
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3. Consent Orders

a. Model Consent Orders

Model consent orders are comprehensive consentsottlet have been developed and
approved for use by the OGC with input from theéaas program areas. In essence, they are

generic documents that enable district personnghtply fill in the blanks with information

specific to the case. So long as the district stafsn the bounds of the model consent order
little, if any, OGC involvement is then needed acle individual case. Thus, the model consent

order, as an enforcement tool, has become mordaropeer time.

Once again the numbers show a general trend adased use in this enforcement

mechanism until 1995 when serious declines occdalémived by another increase and ultimate

leveling off in time.
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b. Long-Form Consent Orders

The following data demonstrate the dramatic changlee FDEP’s use of formal
enforcement. Long-form consent orders are moshafsed in an effort to tailor agency
enforcement to the violations and violators beiogfronted—thus helping to ensure that the
FDEP, and Floridians, will see more effective restion of the environment. Simply stated,
early in this historical period the Department t@okands-on approach to environmental
enforcement. When the FDER and the FDNR mergedefierythe new agency embarked on a
markedly different path. Arguably, the trend ovee past 12 years has been to treat all
environmental violations more or less as genergamng less emphasis on individual cases and
more emphasis on simply generating some form afreament, ideally short of litigation, that
will result in case closure. The usage of long-f@mensent orders is not compatible with that
approach and their use has plummeted as a result.

LONG FORM CONSENT ORDERS

B LONGFORM CONSENTORDERS

599
519
20 428
333 295
I I I 146 116 167 125 116 144 128 118 91 117 128 155 113
Il s s i s s B e mennlsm

198819891990199119921993 19941995 19961997 199819992000 2001 2002 2003 2004 2005 2006 2007

c. Short-Form Consent Orders

Short-form consent orders are documents used bpepartment when the sole
enforcement to be used is the exacting of the paywiea civil penaltyNo environmental
remediation or restoration is involved with thisehanism.The use of short-form consent orders
did not begin until 1990. With the exception of 3%hd 1994 their use as an enforcement tool
was not widespread until after the merger in 199ter the merger a steady upward trend began
that is almost the mirror image of the declinehe tise of long-form consent orders.



SF Consent Orders
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Of all of the various enforcement tools, what patage of those tools was comprised of
only short-form consent orders? The following grapbws a clear and ever-increasing trend
towards their usage beginning in 1993. A closeaw\of the data shows that the actual use of
this mechanism held relatively steady from 1998ulgh 1999, after which more dramatic
increases began. 2007 registered the single langestf short-form consent orders in the
FDEP’s history.



% Short-Form Consent Orders to Total
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By the same token, the use of more involved enfoerd tools that are designed to
provide the FDEP with greater oversight in enviremtal restoration and remediation fell
sharply over the same twenty years. The followingrtdepicts the combined percentage use of
case reports, NOVs, long-form consent orders andehemnsent orders in total FDEP
enforcement.
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B. Assessments and Collections

We also examined the amount of money assesse@dBRP in civil penalty
assessments over the twenty year period and teercahsidered how much of the penalties
assessed were actually collected. The resultseaadet below.

1. Civil Penalty Assessments

In considering how much money the FDEP has asseggenst violators for violations
of Florida’s environmental laws it is importantrealize that the Department, in reporting on its
performance, provides details that differentiatevieen actual civil penalties assessed that need
to be paid dollar for dollar and civil penaltiesassed that are to be repaid via mitigation
projects or pollution prevention projects. For pses of this report we have separated these
various types of assessments in order to givegheear a better understanding of the FDEP’s
performance.

As a starting point, the following table providée total dollar civil penalty assessments,
i.e. all types of assessments, on an annual basis.
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Total $

Year Assessments
1987 $34,380.00
1988 $1,027,702.16
1989 $3,387,772.22
1990 $4,002,873.18
1991 $3,995,190.03
1992 $17,629,679.55
1993 $9,502,323.10
1994 $8,665,712.08
1995 $3,935,205.76
1996 $2,397,049.38
1997 $3,846,704.71
1998 $11,153,368.92
1999 $8,089,477.48
2000 $8,087,065.90
2001 $10,522,975.37
2002 $8,280,268.44
2003 $10,786,070.34
2004 $9,705,995.46
2005 $7,794,556.15
2006 $16,067,695.28
2007 $12,330,146.38

From the above, it can be seen that in 119@2FDEP assessed more civil penalties than
any other year in the twenty year history. The sddughest year was 2006. The lowest year
(excluding 1987 and 1988 when the Department wits infancy) was 1996, shortly after the
agency merger.

In terms of pure civil penalty assessments, i.&/ oronetary fines, the Department’s
performance is inconsistent. However, once ag&f2klnd 2006 were its highest years.
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Civil Penalties Assessed By Year
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We also compared the medians of the monetary assass each ye&rThe agency-wide
median civil penalty assessments on an annual bagesnot varied widely over the twenty-year
history, though the lowest period was clearly 1998~ . It took six years, i.e. from 1997-2002,
for the Department to reach and maintain the letiesit had in 1991. Since then there has been
gradual improvement.

FDEP Median Assessments
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2 |In past reports we have primarily reported onaherages from each year. Beginning with this reperhave
decided to use the median values instead in hdya¢shtey will provide a clearer picture of the jpenfiance in each
area.
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Over the same twenty years the Department usedatidn, or in-kind, measures to
address environmental violations. Essentially, éreessessments allowed the violator to
circumvent direct payment of fines by undertakingisonmental projects designed to offset the
damage caused by the violator. These projectssaigreed a dollar value by the FDEP and
reported as such.
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Year

The interesting aspect of these results is that ine contrary to the public
pronouncements made by the FDEP that it has urkeerta more aggressive approach towards
more environmental restoration via “in-kind” pradjgcin fact, the data clearly shows that from
1999 through 2005 there was a steady decline ingbeof such projects. While 2006 showed an
increase it appears to have been short-lived inalsrasi 2007 saw another decline.

The other form of penalty assessment used by thePAB an assessment that allows the
violator to offset the payment of a civil penalty indertaking a pollution prevention program,
e.g. a company awareness program, designed td ireddtter environmental compliance in the
future® Those programs are converted into dollar equitaland reported as such. The results
are as follows.

% The use of this type of assessment did not betfih1992.
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Pollution Prevent $ Equivalents
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Combining in-kind and pollution prevention assesstsieve see that over the twenty year
history there has been a gradual, yet steady,asera the number of such assessments.

Number of In-Kind & Pollution Prevention
Assessments

100
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Comparing the types of penalty assessments in stueaoers yields the following
results.

Comparison of Number of Penalty Assessments
and Other Assessments
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When we look at the percentage of cases in whielpémalty assessment was either an
in-kind assessment or a pollution prevention pnogvee see that actually there has been a
perceptible decline since 1998.
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% Penalty Prevention and In-Kind Equivalents to
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2. Civil Penalty Collections

The fact that a regulatory agency assesses cindlpes, regardless of which agency is
involved, hardly means that all such penalty asseass will be collected. It would be
unrealistic to expect otherwise. The FDEP generliects over half of the civil penalties it
assesses, with the exception of 1987, 1992 and. 2003

The Department is currently on a path that showsawvement in its collection activities
from the standpoint of actual dollars collected.
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However, when considering what percentage of pgaaliessments are actually
collectedthe results are not quite as positive. In genesathe following chart and trendline
indicates, collections are trending downward.

Percentage of Assessed Penalties Actually
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PROGRAM AREA PERFORMANCE

The FDEP regulates multiple aspects of Floridalgrenment and accomplishes this task
by separating each aspect into what are calledfpro areas.” The Department’s enforcement
data identifies which program area was involvedanh case in which the Department initiated
enforcement. Thus, we have the ability to sepdraeata so that we can determine how each
program area has performed during the past twesdysy We have therefore reviewed the data
for each program argin order to determine what types of enforcemeolstare most often used
and how the Department has handled penalty assesam collection for each such program.
The results of our review follow.

Asbestos
A. Enforcement Mechanisms

The first reported asbestos enforcement casesiw@@93. The trend over the past
twenty years shows a steady increase in the nuaflaabestos cases initiated by the FDEP with
a marked increase beginning in 1995.
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The Department has issued no model consent orddrsanotices of violation in this
program since 1993. It has issued only 12 casatepod 12 long-form consent orders. During
the same time period it has issued 175 short-fansent orders.

* It should be noted that few program areas weeistence for the entire twenty year period. Thius,reported
numbers will cover different years from progranptogram.

® The program areas that we have evaluated incllipeogram areas reported by the FDEP with the ptica of a
few areas that were essentially de minimus in scope
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B. Assessments and Collections

During the same period, the Department assessigenalties as follows:
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As can be seen from the chart below, the mediahpgwnalty assessments have not
changed appreciably over the period.
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Asbestos Median Assessments
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In terms of collections, the agency’s performanas mmirrored its assessments, although
the abnormally large assessments in 2002 wereatlected in that year. On a percentage basis
the agency’s performance is as follows:

% of Asbestos Assessments Actually Collectec
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A. Enforcement Mechanisms

Total enforcement in the air program has essentéen cyclical. This is characterized
by two periods in which increases were evidentpieéd by declines. The two single best years
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were 1993 and 2006; however, generally speakingé¢ned of the steadiest enforcement was
from 1989 through 1994. This was followed by thasterformance in years 1995 through
1999.

Number of Air Cases

* Number of Air Cases
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Air Cases 1988-2007
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The above chart shows the contribution of eachreafoent tool in comparison to other
such mechanisms on an annual basis. Three thiegsvatent in the data. First, case reports are a
very small part of the program. Second, long-foonsent orders, which were originally quite
important, decreased significantly from 1993 thto@904. While there was a small uptake in
2005 and 2006, it appears that this performanceawasomaly. Finally, short-form consent
orders have been the primary means of enforcenmesd $991 and on the whole their usage is

generally on the rise.

B. Assessments and Collections
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Air Assessments
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As seen below, though there have been fluctuata@inspedian civil penalty assessments
have hovered around 1700.00 for the historicalgokri
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dian Assessments

* Median Assessments
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Interestingly enough, while the worst years forassessments were from 1994 through
1999, the best years for collections (on a pergenbesis) were during those same years. There
is also a small decrease in the collection pergenilom 2005 to the present.
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Aquatic Weed

A. Enforcement Mechanisms
The aquatic weed program is administered by thésionw of State Lands within the
FDEP. The program deals with invasive plant spe@esnpared to the other program areas it
has relatively fewer enforcement cases.
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Total AW Cases

* Total AW Cases

The use of specific types of enforcement cases Woieappear to be trending in any
particular fashion, except for the one observati@t this is one program that has not been
dominated by the use of short-form consent ordedeed, there was a decline in their usage
until last year.

Aquatic Weed Enforcement Cases By Year

* Case Reports

* LF Consent Orders

® Model Consent Orders

» Short Form Consen Orders

B. Assessments and Collections

Assessments in this program area have been ecpalfadic.
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The historical median civil penalty assessmenhis prograrfi has been $2,000.00. The
medians have generally not strayed too far from rtiérk since 2002.

® The historical median was obtained by comparihgsgessments from the beginning of the reporteripg for
each program area.
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Aquatic Weed Median Assessments
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Beaches and Coastal Systems

As stated on FDEP’s website, “The Bureau of BeaaneisCoastal Systems, under the
Florida Department of Environmental Protectiomreisponsible for administering the State's
beach management program to protect and restostatess beaches and coastal systems. . .”

A. Enforcement Mechanisms

The number of enforcement cases in this area badist declined over the years, though
it has seen some improvement of late.

" http://dep.state.fl.us/beaches/
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Total Beaches and Coastal Systems Cases

® Number of Cases
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The data indicates, however, that this is one moghat utilizes tougher enforcement
measures, i.e. case reports, long-form consentethal final orders, when violations are acted
upon.

Beaches and Coastal Systems Enforcement Cases
By Year

¥ Case Reports

* LF Consent Orders

® Model Consent Orders
¥ SF Consent Orders

¥ NOVs

™ Final Orders

B. Assessments and Collections

There do not seem to be any visible assessmeiaistreithin this program area, except to
say that the past two years have seen an increassessments.
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$5,000.00

The historical median for this group has been $8QAn most years, the median has
been met, although there was a significan increa2607.
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* Median Assessments

While there was a steady and healthy collectioa irathis area from 1997 through 2002,
there was a significant downturn in 2003. The gaiaws, however, that there has been steady
improvement from that year forward with a slightluetion last year.
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Waste Cleanup

The Division of Waste Cleanup has multiple respaifises, including the cleanup of
hazardous waste sites, federal sites, and thetiga@en into claims of groundwater
contaminatiorf.

8 http://www.dep.state.fl.us/waste/categories/wc/diflatm
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A. Enforcement Mechanisms

The data indicate a decline in enforcement indhés compared to the amount of

enforcement that was taking place in the early $9@ly five years since 1994 have had more
than 11 cases in any given year.

Total Waste Cleanup Cases

* Number of Cases

With the exception of the earlier years in thisipeérthe enforcement tools used by the
Department were rather evenly dispersed.

Beaches and Coastal Systems Enforcement Cases
By Year

¥ Case Reports
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¥ SF Consent Orders
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B. Assessments and Collections

Assessments in this program area are evenly degpergh few exceptions.
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This program area has a historical median of $48DAnd in most years the medians
have performed accordingly.
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Waste Cleanup Median Assessments

* Median Assessments
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It also appears that the Department does a goodtjobllecting the majority of the
assessments levied in this program. Collectionscgghed 100% in most years.

% of Waste Cleanup Assessments Actually
Collected

500.00% |
400.00% |

¥ % Collected

Collection Cases

The Department also tracks those cases in whichpamalties have been assessed and in
which additional measures were needed in ordeolteat the monies owed to the Department.
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A. Enforcement Mechanisms

As can be seen in the following chart, the Depantrseapproach to collections has been
sharply curtailed since 2000.

Total Collection Cases By Year

® Number of Cases

When enforcement was taken it has usually beeltigation, as evidenced by the
number of case reports used throughout the period.

Types of Collection Cases By Year

™ Case Reports
¥ Long-Form Consent Orders

® Model Consent Orders
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B. Assessments and Collections

Most years in which enforcement was taken saw tatsssments less than $300,000.00.
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The median civil penalty assessments in this pragieea have historically run
$10,080.00.
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Collections Median Assessments
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Given that these are cases in which the violataptgaying the penalty imposed in
another program, thus necessitating further enfoecg, it is not surprising that on a percentage
basis the success in recovery is limited.

% of Collection Case Assessments Actually

Collected
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Dredge and Fill

According to the FDEP’s website, “Dredging meansagation in wetlands or other
surface waters or excavation in uplands that csea&tlands or other surface waters. Filling

means deposition of any material (such as sand, pibngs, or seawalls) in wetlands or other
surface waters.
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The surface waters regulated under the dredgeilhpdoigram include bays, bayous, sounds,
estuaries, lagoons, rivers, streams, the Gulf ofitde the Atlantic Ocean, most natural lakes,
and all waters and wetlands (natural or artificibft are connected, either directly or by a series
of connections, to the above watetsThus, this important program area is largely resfige

for regulating the extent to which Florida’s wetlsncan be excavated and developed.

A. Enforcement Mechanisms

As can be seen below, the number of dredge ancbBks brought by the FDEP appears
to follow a rather cyclical pattern ranging frontoav of approximately 150 to a high of 330.

Cases By Year

™ Number of Cases
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Enforcement through litigation has clearly takemoaedive in this area. While long-form
consent orders have likewise dropped dramaticdidfydecline has been accompanied by an
increase in model consent orders. And while thedaype of enforcement is arguably not as
substantial as enforcement that is directly taddeeeach individual violation, it is nonetheless
more comprehensive than short-form consent orders.

Types of Dredge & Fill Cases By Year

¥ Case Reports

* LF Consent Orders

® Model Consent Orders

¥ SF Consent Orders
® Final Enf Orders
® NOVs

® http://www.dep.state.fl.us/water/wetlands/erp/difatm
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As can be seen below, the use of short-form corweets to resolve these types of
violations is, however, high for this program areayering around 40% each year.

Cases Resolved Through Short-

Form Consent Orders
' ' ' ' ' ’ ’ ' ’ ' ' ' ™ % of Cases Each Year
o0 — ™~ [T o o -
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The recent history of the Department is, it caridddy said, one of increased resistance
to the concept of wetland protection. This is masible in the proposed adoption of a
methodology called the Harper Methodology that wipin essence, allow increased wetland
destruction by asserting that wetlands themselkesesponsible for a certain amount of

pollution®® The concept has significant negative ramificatifmmghe stormwater runoff program
as well.

B. Assessments and Collections

While assessments in this program area do not appéa trending in any one direction,
it is clear that the period of highest sustainggificant assessments was in the early 1990s. This
was followed in 1995 by the lowest performance eitie first year in which records were
maintained. Assessment levels have not recovenee $hat time.

10 hitp://www.dep.state.fl.us/water/wetlands/erp/ridegmwater/docs/response_epa0O8harper.pdf
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From 2004 to the present there appears to bela gligdency towards increasing the
amount of moneys actually assessed, though onae, #ga not on a sustained level such as we

saw in the early part of the reporting period.

While the median assessments have risen of l&distorical median for the dredge and
fill program is $700.00.
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dian Assessments

® Median Assessments

Collection of the assessments is consistent, hawesth all but two years showing
recoveries in excess of 50% of the dollars assessed
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Domestic Waste
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A. Enforcement Mechanisms

As with other program areas, the number of domegiste enforcement cases
maintained a high level in the early 1990s and tirepped significantly in 1995. Since that time
the levels have steadily risen and are now bathkedqrevious higher levels.

As seen below, the nature of enforcement takehdgee cases has followed the
department-wide trend of a reduced number of latwdiging filed and a steady increase in the
number of short-form consent orders beging useddolve cases. The increase in the total
number of cases in 2007 was accompanied by a daimatease use of short-form consent
orders to resolve those cases.

Types of Domestic Waste Cases By Year

¥ Case Reports
* LF Consent Orders
™ Model Consent Orders
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¥ Final Orders

The fact that the number of domestic wastewatezchas been on the increase is not
exactly an indication that the program is underticnin a June 2008 report entitléthe Gulf of
Mexico, Florida’s Toiletthe Clean Water Network concluded that enforceroERlorida’s
domestic wastewater program was seriously flaweg@ointing to Florida’s growth, the report
stated, that “[s]ewage treatment plants are aear napacity, or in some cases, actually
exceeding capacity. Treatment capacity and quislitypt keeping pace with population growth.
Enforcement of existing wastewater treatment ridemither consistent nor effective. The result
is an increasing amount of pollutants and excesgents entering our waterbodies, groundwater
and coastal beaches, contaminating drinking artdraatvater as well as causing harmful algae
blooms, fish kills and seagrass die-offs. RepofitCafil.” This report was the result of an
extensive review of FDEP files from 2003 to 200&] avhen compared with the overall data
discussed above, shows just how bad the situaionklorida when serious violations continue
to occur even when the same time period showsaaased number of cases being opened.
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B.

Assessments and Collections

After years of mediocre performance in civil pepassessments, the trend began to
significantly improve in 1998. While inconsistetite improvement has continued since that
time, with the single largest assessments in thegh@aving occurred in 2006.
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Median assessments historically have been $2,250r@be domestic waste program.
While there was a decided increase beginning i) 20@re currently appears to be a bit of a
downward trend.



Domestic Waste Median Assessments

$0.00

l I I l ‘ I | I I M Median Assessments
D O A oMt N W~
[=)]

[=]

o 0O Q9 oo o o
o OO OO0 QO O
e e .

While civil penalty assessments have increasedsdahee cannot be said for the actual
collection of those penalties. In fact, with fewcegtions collections have steadily declined since
1995, as shown by the trendline below.

Domestic Waste Assessments Actually
Collected
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Hazardous Waste

A. Enforcement Mechanisms

Like the domestic waste program, the hazardousewasigram saw a drop in cases in
1996 followed by a steady increase. However, tmiahnumber of cases in this program area is
now at an all-time high.

Number of Hazardous Waste Cases By Year

* Number of Cases
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In spite of the increased number of cases, thigrara has seen a disproportionately
large number of cases settled through the useast-8brm consent orders, while the use of other
mechanisms remained relatively flat. This is rerabté& considering the extremely serious nature
of most hazardous waste violations. The one bsgbt is that cases reports have held their own
and even shown some modest increases over thalperio

Hazardous Waste Cases By Year
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Comparing the percentage of case reports and &iranteonsent orders nevertheless
shows the disparity in the usage of the two mecmasi
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% SF Consent Orders and Case Reports To Tota
Hazardous Waste Enforcement
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B. Assessments and Collections

A review of the civil penalties assessed in thisgpam area shows that overall the
assessments are rather stable, fluctuating bet$4@®m 000 and $2,000,000 per year.
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Historically, the median civil penalty assessmenttiie hazardous waste program has
been $4,100.00. Over the past few years the meti@resbeen trending upward.
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Hazardous Waste Median Assessments
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And while the Department currently does not colecinuch of the penalties assessed as
it did in the early 1990s, the trendline is non&gke indicating modest improvements over time.
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Hazardous Waste Assessments Actually
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Industrial Waste

The Department’s website describes the industréatevprogram as follows:

“In Florida, all wastewater that is not defineddasnestic
wastewater is considered industrial wastewateceSkiorida is
among our nation’s most populous and fastest grpwsiates,
industrial wastewater permitting is increasinglypwntant for
protection of our state’s most precious naturabuese—water.

Sources of industrial wastewater include manufaogur
commercial businesses, mining, agricultural prodacand
processing, and wastewater from cleanup of petnolaad
chemical contaminated sites. Industrial wastewdisartharged
under NPDES permits may be subject to federal Efiiu
Limitations Guidelines (ELG). In addition, all ingluial
wastewater discharges in Florida must provide neasie
assurance of meeting Florida’s Water Quality Steatgléor surface
water or ground water in order to receive a disgagermit.**

1 http://www.dep.state.fl.us/water/wastewater/iw/
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A. Enforcement Mechanisms
Like most of the major program areas, the indusiveste program has seen multiple
occasions of low overall enforcement followed bgdyral increases. The early 1990s saw the
greatest enforcement with subsequent gains anedoss

Number of Industrial Waste Cases By Year
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The data further indicates that there has beeeaalgtiessening of significant
enforcement in this area since 2000. The use oharesms that would provide more oversight
has been replaced with an increasing reliance thmnse of short-form consent orders that
allow violators to resolve their cases simply végiment of a fine with no increased oversight.
Given the serious impact that industrial wastetbddorida’s water supply it is perplexing to see
such an unfettered reliance upon traffic ticketiegjents by those who are charged with keeping
Florida’s water supply safe.

This is not an esoteric argument that has no teaimpact upon Floridians and their
environment. One need only consider the recentqmap by the Governor for a massive
purchase of property owned by U.S. Sugar in anefboaid in Everglades restoration to
understand the results of years of failure to prigpenforce Florida’s environmental laws. It is
entirely appropriate to question how we reachegthiet at which such drastic measures need to
be taken and whether such measures would haveneeeled had the Department aggressively
pursued enforcement of Florida’s environmental |#wesughout its history.

Types of Industrial Waste Cases By Year
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¥ Final Orders

B. Assessments and Collections
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Without question, the period from 1994 — 1996 repngs the worst performance in terms
of civil penalty assessments for this program. Haveas the following data shows, there has
never been a consistent level of assessmentslowveptirse of the past twenty years.

¥ Assessments

The medians for this program area have been $480Bowever, since 2000 there has
been a steady decline in those numbers with underpence in every year from 2001 through
2007.
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Industrial Waste Median Assessments
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The inconsistency in levying assessments was ot isethe actual collection of those
assessments from 1989 through 1997 when almost thlé assessments were paid by the
violators. Since that time collections have dedionegerall, though there has been an increase
from 2005 to 2007.
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% of Industrial Waste Assessments Actually
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Mangrove Alteration

The FDEP describes the importance of mangrovefotad&'s environment by stating that
“[m]angroves trap and cycle various organic matgriehemical elements, and important
nutrients in the coastal ecosystem. Mangroves geoone of the basic food chain resources for
marine organisms. Mangroves provide physical hahitd nursery grounds for a wide variety of
marine organisms, many of which have importantaaonal or commercial value. Mangroves
serve as storm buffers by reducing wind and watierai shallow shoreline area%>”

A. Enforcement Mechanisms

Though the Department appears to have arrived®sdéne a bit late, once it began
enforcement in this critical area there has besteady increase through 2006.

12 hitp://www.dep.state.fl.us/water/wetlands/mangréwesgrove _facts.htm
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Number of Mangrove Alteration Cases By Year
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In addition, this one of the few program areas malv enforcement has not been
dominated by the use of short-form consent ordérs.one caveat is that 2007 saw an overall

decline in the number of cases, coupled with aifsoggimt increase in the number of those cases
resolved through short-form consent orders.

Types of Mangrove Alteration Cases By Year
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B. Assessments and Collections

The climb in civil penalty assessments has largelyored the increase in the number of
cases. However, while the number of cases dropp2607 there continued to be a rise in
dollars assessed.
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The median civil penalty assessment for the marggadteration program is $1,200.00;
however, this progam has done significantly bett&006 and 2007.

Mangrove Alteration Median Assessments
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Once assessed, the program has a consistentlgdiigltion rate of the civil penalties.
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% of Mangrove Alteration Cases Actually
Collected

1200.00%

1000.00% |

800.00% |

600.00% |
™ % Collected

400.00% |

200.00% |

M~
0]
(o))

Mining

This program area regulates a wide variety of ngrdperations including reclamation
and protection of water resources.

A. Enforcement Mechanisms
Enforcement numbers for this program have only lzeilable since 1998. The

maximum number of cases in any one year has been 11

Number of Mining Cases By Year
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And once taken, the types of enforcement have lmited to either long-form or short-
form consent orders.

Types of Mining Cases By Year

¥ LF Consent Orders

* Short Form Consent Orders

B. Assessments and Collections

The data does not show any assessments until Z606e assessments have been
relatively minor, except for 2007.
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The median assessment is $5,250.00.
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Mining Median Assessments
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Collections have been sporadic.

% of Mining Operations Assessments Actually
Collected
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Phospho-Gypsum

The FDEP describes this program as follows: “Thesphogypsum Management
Program regulates (permitting, compliance, enfoexa@jthe design, construction, operation and
maintenance of phosphogypsum stack systems. Itenthe proper closure and long-term
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monitoring and maintenance of those systems whaefe lsoncluded useful production, or which
are otherwise required by rule to be closed. Tlgngam also administers financial responsibility
requirements designed to guarantee that ownersfgpsihave the financial ability to properly
close and manage the gypstacks.”
A. Enforcement Mechanisms
The maximum number of cases brought by the Depattmeny one year is 6.
Generally, performance has been sporadic.

Number of Phospho-Gypsum Cases By Year
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And once taken, the enforcement is almost invayidbhe via long-form or short-form
consent order.

Types of Phospho-Gypsum Cases By Year
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B. Assessments and Collections

Assessments have been largely sporadic as well.

13 http://www.dep.state.fl.us/water/mines/phogyp.htm
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Phospho-Gypsum Civil Penalties Assessed By
Year
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The $10,000.00 median assessment in this progreaiswdue largely to the progam’s
performance prior to 2000. Since that time the moghas consistently underperformed.

Phospho-Gypsum Median Assessments
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Once assessed, this is one program that has ayhi$talmost always collecting all of
said penalties.

ospho-Gypsum Assessments Actually
Collected
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Potable Water

The FDEP has the job of regulating public wateteays throughout the state, thus
ensuring the safety of the public’s drinking wagapply.

A. Enforcement Mechanisms

The data clearly shows a trend towards bringingenemforcement cases in this program
area.

Number of Potable Water Cases By Year
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However, a program that began by using greater toxamg over violators, as evidenced
by greater usage of long-form consent orders, moaledent orders and case reports has

devolved to one that uses disporportionately lamgabers of short-form consent orders. There
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has been, however, a marked increase in the usedél consent orders in 2006 and 2007, thus
perhaps signaling more involvement by the Departrimetihese cases.

e Water Cases By Year
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B. Assessments and Collections

The data generally shows a period of increasingsassents in the early 1990s, followed
by a significant decline that lasted through 2(i@ce that time assessments have increased on a

steady basis.
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This program nevertheless has one of the oveed#idt performances of all of the
programs over the period.
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The median civil penalty assessment is $500.00.

e Water Median Assessments
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The program almost routinely collects over 80%hef inonies assessed. Only about 40%
of the disproportionately high assessments in 2fj#ear to have actually been collected,
however.

e Water Assessments Actually
Collected
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State Lands

This program regulates the use of lands owned &¥thte of Florida, including its
parks, springs and submerged lands system.

A. Enforcement Mechanisms

With the ever increasing emphasis on the purchilsmds for preservation purposes has
come an increase in the number of enforcement cakded to those lands.

Number of State Lands Cases By Year

* Number of Cases

This is also one category in which the enforcensgken is most often of a form other
than through the use of the short-form consentrorde

Types of State Lands Cases By Year

i
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® Final Orders

® NOVs
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B. Assessments and Collections

Penalty assessments in this program were relatimsignificant until 2002 when
violations were more aggressively pursued. Frorhgbant on there has been a rather steady
increase.

¥ Assessments

The median for this program area is $1,200.00.dP@idince has been sporadic over the
period.
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State Lands Median Assessments
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Solid Waste

This program area regulates the many landfillslaniéfa, as well as other wastes such as
used tires.
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A. Enforcement Mechanisms
The solid waste program area began with an aggeessiphasis on enforcement that

was followed in 1995 and the following six yearsdignificant decline. Since that time it has
been gradually improving in terms of the numbecases initiated.

® Number of Cases

The types of enforcement mechanisms used are aritd, with an early emphasis on
the use of long-form and model consent orders,elkas case reports.

Waste Cases By Year
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But the increased enforcement in 2003 was accora@dry a corresponding increase in
the use of short-form consent orders.

% Short -Form Consent Orders To Total Solic
Waste Cases
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B. Assessments and Collections

Assessments have likewise increased steadily demangeriod from 2002 through 2007.

Waste Assessments By Year
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Civil penalty assessments in this program area hawedian of $2,843.00 and the trend
is clearly favorable since 1997.
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* Median Assessments
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Generally speaking, the program area collects rnyugfiP6 of the penalties assessed in
the recent years.
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Stormwater Runoff

A. Enforcement Mechanisms

Significant enforcement of stormwater runoff cadiesnot begin until 2002. It declined
significantly in 2007.

70



Number of Stormwater Runoft Cases By Year
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And until 2005 the use of short-form consent ordenesolve these cases was less
significant. In 2006 and 2007, however, this wasdlear mechanism of choice.

Types of Stormwater Runoft Cases By Year
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B. Assessments and Collections

While it appeared as though the increase in thebeurof cases would be accompanied

by a corresponding increase in the dollars assesdata shows a corresponding decrease in
assessments.
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Stormwater Runoft Assessments By Year
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The median of all assessments in this area is 880While the performance has
generally been flat there is a slight upward trewer the past few years.

Stormwater Runoff Median Assessments

W Median Assessments

$10,000.00

$5,000.00

$0.00

72



On the bright side, almost all civil penalty assessts are collected.

% of Stormwater Runoff Assessments Actually
Collected
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Tanks
This program area regulates the use of undergrstardge tanks in Florida.
A. Enforcement Mechanisms
This program area seems to have repeated cyclambagwith low enforcement

followed by gradual increases.

s Cases By Year
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The data also show a significant reliance uporueeof short-form consent orders to
resolve these cases.
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Tanks Cases By Year
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B. Assessments and Collections

In spite of some years in which assessments déclihe recent trend has been for
assessments to increase.
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$2,712.00 is the historical median assessmenhotanks program. The performance has been
generally sporadic.
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dian Assessments

¥ Median Assessments
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The increase in assessments has been accomparaecehyally gradual decreasethe
percentage of penalties collected. This trend ésdlgrbegan in 1995 and has continued more or
less consistently since that time.
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Underground Injection Control

This program regulates the disposal of wastesuntierground injection wells.
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A. Enforcement Mechanisms

The underground injection control program has distshown a rather consistent level
of enforcement with some periods of significanteases.

Number of Underground Injection Control Cases
By Year

* Number of Cases

But there is a clear switch from the use of long¥fdo short-form consent orders
beginning in 2000.

Types of Underground Injection Control Cases By
Year
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B. Assessments and Collections

As with the number of cases brought, the amouctuilf penalties assessed has remained
fairly constant.
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This program has an historical median assessme#&,850.00 and it, like many of the
programs, has seen rather sporadic performance.

Underground Injection Control Median
Assessments
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The program has a clear history of collecting gdgvercentage of the penalties that it
assessed from 1992 through 2002. This abruptlyggwim 2003, however, but now shows signs
of recovery.

% of Underground Injection Control Assessments
Actually Collected
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WHAT DO THE RESULTS INDICATE?

Section 403.021(6), Fla. Stat., states that:

“(6) The Legislature finds and declares that cantegulation,
and abatement of the activities which are causingay cause
pollution of the air or water resources in thees&td which are or
may be detrimental to human, animal, aquatic, antplife, or to
property, or unreasonably interfere with the cortafiole enjoyment
of life or property be increased to ensure congEwaf natural
resources; to ensure a continued safe environreeatisure purity
of air and water; to ensure domestic water suppitesnsure
protection and preservation of the public heal#fiety, welfare,
and economic well-being; to ensure and providedoreational
and wildlife needs as the population increasestla@@conomy
expands; and to ensure a continuing growth of toe@my and
industrial development. “

It is with the directives in this legislative mamelan mind that we offer the following
points and generally conclude that the data maiathby the Florida, Department of
Environmental Protection, shows a state agencyhidsbhad, at best, mixed results in enforcing
Florida’s laws.
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In 1987, it was estimated that the State of Flohdd a population of 12.02 million
people, thus vaulting the state to the fourth npostulated state in the counti#By 1990, the
U.S. Census Bureau determined the population t2t887,92&°. And in 2000, the U.S. Census
Bureau concluded that the population was stilhgjsind stood at 15,982,3%8The Office of
Economic & Demographic Research of the Florida slagiire estimates that the state’s
population stood at 18,680,367 as of April 1, 20@Yjncrease of 2,697,543 in just seven
years:’ As depicted below, this 64.35% increase in jugirty years is staggering.

Florida's Population -- 1987 - 2007
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Over this same period of time, the number of erdorent cases handled by the
Department has more than doubled, from 622 in 1888450 in 2007. This is to be expected.

But at the same time that the sheer volume of daag#creased, the use of significant
enforcemerif by the Department has dramatically decreds®d 75.87% in 1990 to 34.55% in
2007. During the same time, the use of short-foomsent orders to resolve enforcement cases
has_increasedven more dramatically, from 24.13% in 1990 ta1656 in 2007. The message
from the Department’s own data is crystal cleanotator in today’s world is most likely going
to see his or her enforcement case resolved thrpagment of a fine and little else.

4 http://query.nytimes.com/gst/fullpage.html?res=9BIDE163DF933A05751C1A961948260

15 http://factfinder.census.gov/servlet/DTTable? bm=g@htext=dt&-ds name=DEC 1990 STF1 &-
mt_name=DEC 1990 STF1 P001&-CONTEXT=dt&-tree id=2&0 geo types=N&-geo id=04000US12&-
search_results=01000US&-format=&-_lang=en

18 http://factfinder.census.gov/serviet/DTTable? bm=g@ntext=dt&-ds name=DEC 2000 SF1 U&-
mt_name=DEC 2000 SF1 U P001&-CONTEXT=dt&-tree id¥¥®redoLog=true&-all geo types=N&-
geo id=04000US12&-search_results=01000US&-format¥&rg=en

17 http://edr.state.fl.us/population.htm

18 Defined as the percentage of the total of casertepNOVs, long-form and model consent orderdlto a
enforcement cases.
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Given that enforcement most often involves payiriige, it is important to consider
what has happened with civil penalty assessmeintt, ffom 1988 to 2007, civil penalty
assessments (including mitigation and pollutiorvergion projects) increased from
$1,007,542.16 to $12,330,146.38 respectively. Againexpected increase.

But a deeper look into the Department’s performasia®ys troubling signs pertaining to
median assessments. In 1988 (the first year inlwhiepresentative number of assessments
occurred) the median civil penalty assessmentspdd60.00. In 2007 the figure had risen to
$2,000, a 70% increase over the period. Whileitltisease appears significant, it has not been
adjusted for inflation. In fact, when the 1988 naatlis adjusted for inflation we see that the
$1,400.00 in 1988 would #%2424.33 adjusted to 2007 dollars. Thus, if we camplae two
results (1988 adjusted to 2007 actual) there hamyg been a significardecline of $424.33 in
median penalty assessments. Therefore, over thd &0 years, the Department has moved to
resolving substantially more cases via paymentsmes$ while at the same time failing to
increase the fines to reflect today’s financialitga

As has also been pointed out above, it is not eméaigimply levy a fine. The fine must
also be collected. The overall trend in collectianen the decline for the Department as a
whole. In 1988 the Department collected 83.89%0assessments. In 2007 it collected 67.00%.

It is also important to consider that the Departtisgoosition, particularly over the past
decade, has been that it is less concerned witislpng violators and more concerned with
improving Florida’s environment. It has thus toutkd use of in-kind offsets and penalty
prevention projects as evidence of a movementandhection. While on one level this is
laudable, it is also significant that over the pietade the percentage of cases that were resolved
through use of these alternate enforcement to@sbtaally declinedfom its high in 1998.

As for the individual program areas, the data preskthroughout this report suggests a
general trend towards less meaningful enforcenmentast of the programs. Since most cases
are now resolved through payment of a fine theeiggunedian assessments must be addressed.
The following charts look at the numbers in terrhb@w the programs have historically
performed. First, we determined the dollar valutontay’s equivalents, i.e. with inflation
adjustments applied, for the first significant rerg year for each of the program aréa.

Second, we calculated the median civil penaltysssaent for each program for the entire period
during which each program reported assessniefisally, we plotted the 2007 median civil
penalty assessments for each program area usimggeée bars on the graphs. The following
charts compare the results for each program area.

91n other words, if a program area reported redaltse.g. 1987, but there were only a minimal nemtf cases so
as not to be representative, we used the firstipeahich a significant number of cases were regghrThe results
are shown in the blue bars on the graph.

2 The results are shown via the red bars on thengrap
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Historical Median Assessments Comparec
Inflation Adjusted First Year Assessments and
2007 Assessments
Asbestos Through Dredge and Fill Programs
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Historical Median Assessments Comparec
Inflation Adjusted First Year Assessments and
2007 Assessments
Domestic Waste Through Underground Injection
Control Programs
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As is evident from the above charts, when compatedistorical and current
performance to the first year results adjustedrftbation, the asbestos, air, aquatic weed, waste
cleanup, collections, dredge and fill, hazardoustejandustrial waste, phospho-gypsum,
stormwater runoff, and underground injection conprograms are all assessessing civil
penalties at rates lower than what were assesdbdinfirst year of operatiorrhere are some
bright spots, however, e.g. the solid waste program

The problems with FDEP’s penalty assessments dtekm@vn to its senior
management. As is evident from an April 6, 2006agfom former Secretary Colleen Castille
to then Governor Jeb Bush, she acknowledged tegighalty policy “. . . make[s] little sense
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across the board. . . .” (See, Appendix—B) This felewed in 2007 by the annoucement by
Michael Sole, the current Secretary, that the FR@EB embarking upon a new, stricter penalty
policy. We reviewed that policy in detail when iasvissued and concluded that, in effect, it was
unlikely to have a significant overall impact on EP's enforcement and environmental
protection. Seéhttp://www.peer.org/news/news_id.php?row_id=90 actual results from
2007 confirm our concerns, protestations from tpenay notwithstanding.

Of all of the programs, we feel that two areas Imeantioning for what we believe to be
seriously troubling results. The first is the intitizd waste program. The numbers clearly
indicate that median assessments are on steadgal&dm 2000 to the present. Simply stated,
this means that major polluters are risking leghéir bottom line if they are caught in violation
of their permits.

The second area of concern is the dredge anddigjram. While there was improvement
of late, the data clearly show that it costs les@alate these environmental laws today than it
did 20 years ago. When this is coupled with the than positive showing in stormwater runoff
assessments it is a clear signal that the consegs@f illegal development, i.e. dredging and
filling of wetlands, in Florida have declined. Sdtanother way, developers have an easier time
developing today than they did in 1987. In eacthefthree previous years the actual number of
cases has declined in each program area.

The above results in the assessments levied Hyepartment also need to be considered
in light of the actions of the Florida Legislatune2001. It was in that year that the Legislature
amended Section 403.121, Florida Statutes, to geowhat was essentially a set penalty
structure to be applied to environmental violatioFise basic reasoning behind the amendment
was to give violators (as well as the Departmemadistic understanding of the severity of fines
that they would face in the event that they viada&orida’s environmental laws. While the
amendment accomplished that goal, it also setdoeph penalty structure that all but ensured
that the Department’s penalty assessments wouldunpass the levels that were in place 14
years earlier. In other words, no consideration agsarently given to the fact that the old
penalty structure had not kept up with inflatiohus, violators now know that the cost of
violating Florida’s environmental laws has, for ialilents and purposes, declined at a time when
the poplulation continues to rise and the effettdaations are arguably more widely felt.

Finally, it would be naive to suggest that the ezaghould consider the results in a
vacuum with little or no thought given to the adisirations that have governed the FDEP
during these past twenty years. With that said,évas, we believe that the results should give
little comfort to either the Democratic or Republicadministrations that were in charge at one
time or another. While it can fairly be said tha period of most aggressive enforcement and,
we would argue, most stringent environmental ptaiacccurred from 1987 through 1994, i.e.
during the end of the Martinez administration tlgiodhe first Chiles administration, it is equally
clear that the darkest period for enforcement aecuduring the beginning of Governor Chiles’
second termi* Nevertheless, the subsequent eight years und&ulbresulted in a steady
decline in significant enforcement combined withagaproach that simply (1) assessed civil
penalties, (2) codified the penalty structure dicarated levels, and (3) saw declines in the

% This was also the period when the merger betwee®NR and DER occurred, creating the FDEP.
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overall collection rates of assessed penaltiestelisemore than enough blame to share on both
sides of the aisle.

RECOMMENDATIONS & CONCLUSIONS

For years we have maintained that the Departmesdan® get serious with respect to
environmental enforcement. We continue to beliéat to be the case. And if that is to occur we
believe that multiple changes need to be made.& aes

» Career service protections need to be restoreshpdogees who are in sensitive
positions that impact enforcement. For examplegiam administrators. This
would help to insulate these employees from paliticterference.

» A greater emphasis needs to be placed on oversighsirict enforcement,
through use of mechanisms such as long-form ancehoosent orders as well
as NOVs. When compliance is not likely, or the &tol has a history of non-
compliance, litigation should be pursued.

* The Department should rely less on short-form conselers to resolve
environmental cases.

* The penalty policy should be amended, through 413.Ela. Stat., to provide for
civil penalties that are reflective of today’s @wllin other words, the civil
penalties need to be increased so that inflatidakisn into account. The new
statutory penalties need to be indexed for inftatio

* Any increase in realistic enforcement necessargams that additional personnel
are needed, predominately at the career serviet ke know that Florida’s
budget deficit is a serious problem, but it is egponsibility of Florida’s leaders
to maintain a functioning agency that will protéttrida’s environment,
consistent with the mandate of 403.021, Fla. Sta. current structure is hardly
fulfilling that mandate.

It is our fervent hope that the FDEP will somehaable to reverse course and begin to
take a path that leads to greater protectionsltmida’s environment. While it is obvious that we
are in very challenging economic times, it woul@, submit, be very unwise to short-change
Florida’s environment. Those in power should recogthat one of Florida’s chief assets is its
environment. It is what draws millions of tourisbsthis state every year. It is what many
Floridians depend upon for their livelihood, nottention recreation and relaxation. Equally
significant is the impact that a polluted envirominean have on the health of Florida’s residents
and tourists. If our leaders truly wish to presehis environment it will be necessary for them
to get beyond slogans and gimmicks and move dopatlathat tells the public that they are
serious in their beliefs. That will likely mean gpéng on toes, including those belonging to
significant campaign contributors, but the reswiils be worth it.
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APPENDIX—A
ENFORCEMENT HISTORICAL OVERVIEW

FDEP has long used an approach to enforcemennttiatied a strong emphasis on the
use of civil litigation in the state’s circuit cdsr This approach provided the FDEP with the
ability to seek hefty civil penalty assessmentsrajaviolators, while simultaneously sending a
message to the community that environmental vimtativould not be taken lightly. The filing of
such lawsuits was initiated by the filing of caseparts that originated in the district offices and
went to the FDEP’s Office of General Counsel (OG@wever, the filing of lawsuits lost favor
politically in the late 1990s. The result was asistent decrease in the number of civil circuit
court filings each year.

The FDEP’s next strongest enforcement tool wasstieance of Notice’s of Violation
(NOVSs). NOVs are also initiated in the districtioéis and are filed by the OGC. Once filed they
are similar to circuit court lawsuits, though theee brought before an administrative law judge
(ALJ) at the Division of Administrative Hearingsntil 2001, ALJs were unable to levy civil
penalties in these cases. Thus, the NOVs werelystdte Department to bring about direct
environmental improvements—both long and short t&fter implementation of legislation in
2001, the FDEP was authorized to seek civil peradsessments via the issuance of NOVs and
the ALJs were given statutory authority to impossessments where warranted. This change in
law stopped what had been a general decline irssisance of NOVs. 2002 saw the first
dramatic increase in their usage.

Historically, the most frequently used enforcentent has, without question, been the
use of Consent Orders, both long-form and shortif@@onsent Orders (COs) are negotiated
agreements between the FDEP and the violator wh#reiviolator agrees to undertake certain
actions to reverse environmental damage causekebyidlator’s actions. In addition, COs most
often require the payment of civil penalties. Conis@rders typically take the following form:

* Long-form COs are used in order to require corvectictions on the part of the
violator, as well as to require increased moni@ohthe violator’'s future
activities. They also typically require the paymehtivil penalties.

* Model COs are essentially long-form COs that haaenlpre-approved by the
OGC, thus allowing the individual districts to issiine Model CO without prior
consultation with the OGC. They also provide fax #ssessment of civil
penalties.

» Short-form COs are, according to the FDEP “EnforeenManual” to be used
only in those cases in which the violations havaesee and no further follow-up is
required by the Department. Thus, these COs onjyire the payment of civil
penalties.

Historically, the FDEP relied heavily upon Long+oCOs and Model COs in its
enforcement cases. Thus, there was a demonstratbi@@asurable showing of its efforts to not
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only require environmental remediation, but to alsguire increased monitoring of known
violators.

The Department also tracks the number of final rtleat it issues each year. These are

administrative orders akin to the final orders esbby judges in state circuit courts. These final
orders are binding upon the Department and thetds. They are enforceable in circuit court.
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APPENDIX—B

Mussetto, Teresa . = —

From: Jeb Bush [jeb@jeb.org]

Sent: Thursday, April 06, 2006 9:25 PM

To: FL_DEP

Cc: Dfinn@myflorida.com; Greer, Monica; deena.reppen@myFlorida.com

Subject: RE: Settlement agreements, consent orders and consent agreements

Foliow Up Flag: Follow up _ —
Flag Status: Flagged

good work, Colleen. | appreciate your engagement and recognition that we can do better.

jeb

---—--0Original Message——--
From: FL_DEP [mailto:F._DEP@dep.state.fl.us]
- Sent: Thursday, April 06, 2006 10:01 AM

To: Jeb Bush

Cc: Dfinn@myflorida.com; Greer, Monica; deena.reppen@myFlorida.com
Subject: Settlement agreements, consent orders and consent agreements

Governor,

Since | rescinded the delegation for the deputy secretaries to sign consent orders and consent agreement and
settlement agreements, | have spent two to three hours a week going over proposed orders and agreements. Each
week we have about 50 cases we review. The issues range from failure to keep adequate records for drinking water
(we need to know that the appropriate level the system for consumer health reasons) o~

barrels of hazardouﬁwi'_‘ﬂ_?m_“‘%ww‘y leading to tial impacts to groundwater, 1 have learned
that our penalty policies are muitipfe and feast understood by the regulated public. They make little sense across the
board. It could be $800 dollars for records violations and $1000 for illegally filling a wetland. When you look at the
4ree policies we have, one adopted by statute, two adopted by rule directed by statute, all developed separately
without regard to the other. So we are embarking on a path to make them more consistent and have the penalty

reflect the violation with regard to human and ecosystem health. When we have the draft far enough along | will work
with vour office to finalizs

Thank vou

Colleen Castille
Secretarv. DE*

CONSERVE ENERG’
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