UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PUBLIC EMPLOYEES FOR ENVIRONMENTAL )

RESPONSIBILITY, )
2000 P Street, NW, Suite 240 )
Washington, D.C. 20036 )
)
Plaintiff, )
)
V. ) Civil Action #
)
U. S. ENVIRONMENTAL PROTECTION )
AGENCY, )
1200 Pennsylvania Avenue, NW )
Washington, DC 20460 ) COMPLAINT
)
Defendant. )

PRELIMINARY STATEMENT

1. This action is brought under the Freedom of InfdramAct ("FOIA™), 5 U.S.C. 8§ 552t

seg., as amended, in order to compel the U.S. Environah@rotection Agency ("EPA")

to disclose records withheld wrongfully after a FOéquest and subsequent appeal from

Plaintiff. FOIA requires that federal agenciespasd to public requests for documents,

including files maintained electronically, in orderincrease public understanding of the

workings of government and access to governmeatrmtion.

2. The records sought concern on the reorganizati@Péf's Office of Research and

Development (“ORD”). Specifically, Plaintiff sougocuments from an ORD Directors

Meeting that took place in Washington, DC, inclugil) the agenda, 2) list of attendees,
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3) all PowerPoint presentations, and 4) handowtsngio attendees. EPA wrongfully
withheld 78 pages in PowerPoint presentations utideFOIA exemption for

deliberative process privilege.

The documents are a matter of public concern beddey relate to a planned
restructuring of ORD research resources and invibleescientific future of EPA and the
planned public health research capabilities ofalpency. The general public has a keen
interest in any factor bearing on the protectiopwblic health. In addition, as the
underlying subject matter of this request concémagolitical control over public agency
scientific research, the public has an acute isteneunderstanding emerging

environmental threats and the capacity of publenages to analyze those threats.

Plaintiff Public Employees for Environmental Respitility (‘PEER”) is a non-profit
organization with tax-exempt status dedicated $eaech and public education
concerning the activities and operations of thefadgovernment. Plaintiff requested the

subject records in order to learn about the reorgéion of ORD.

On November 25, 2008, Plaintiff submitted a FOl4uest (RIN # 00314-09) to the
EPA. The agency responded to the FOIA requestetter dated March 24, 2009,
denying Plaintiff's request for the PowerPoint grestions based on the claim that they
were exempt as “Privileged Inter-Agency or IntraeAgy Records.” Plaintiff appealed
the partial denial of its FOIA request on April Z009 (Appeal # 00091-09).

EPA'’s conduct in withholding item three of the FQi#quest is arbitrary and capricious

and amounts to a denial of that portion of PlafitstiFOIA request. EPA’s conduct
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frustrates Plaintiff's efforts to educate the pabkgarding ongoing activities at EPA and

is a violation of the FOIA.

Plaintiff seeks a court order requiring EPA to proglimmediately the documents sought

in the November 25, 2008 FOIA request, as wellthsroappropriate relief.

JURISDICTION AND VENUE

This Court has jurisdiction over this action pursu@ the Freedom of Information Act, 5
U.S.C. § 552(a)(4)(B). This Court also has juriidit over this action pursuant to 28

U.S.C. 8§ 1331 (federal question jurisdiction).

This Court has the authority to grant declaratetyef pursuant to the Declaratory

Judgment Act, 28 U.S.C. § 2204 seq.

This Court has the authority to award costs arafratlys’ fees under 28 U.S.C. § 2414

and 5 U.S.C. § 552(a)(4)(E).

Venue is properly vested in this Court pursuarzt8dJ).S.C. § 1391(e), because the
Defendant resides in this district and a substbpéig of the events and omissions which
gave rise to this action occurred in this distignue is also proper under 5 U.S.C. §

552(a)(4)(B).

PARTIES
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Plaintiff PEER is a non-profit public interest onggation, with its main office located in
Washington, D.C., and field offices located in @ahia, Colorado, Florida,

Massachusetts, Arizona, New York and Tennessee.

PEER is not a commercial enterprise for purposekenfee waiver provisions of FOIA.
See 5 U.S.C. § 552(a)(4)(A)(iii). Among other publiatérest projects, PEER engages in
advocacy, research, education, and litigationirgjab the promotion of public
understanding and debate concerning key curredicguddicy issues, focusing on the
environment, public lands and natural resource gemant, public funding of

environmental and natural resource agencies, dmcseh government.

Informing the public about these important publidigy issues is central to PEER's
mission. PEER educates and informs the publiautiitanews releases to the media,
PEER’s web site www.peer.org, which draws betwe&0@ and 10,000 viewers per day,
and PEER'’s newsletter which has a circulation girapimately 20,000, including 1,500

environmental journalists.

Defendant EPA is an agency of the United Statetefised by 5 U.S.C. § 552(f)(1), and
is charged with the duty to provide public accesddcuments in its possession
consistent with the requirements of the FOIA andeisying Plaintiff access to its records

in contravention of federal law.

FACTS
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On November 25, 2008, Plaintiff filed a FOIA requesth the EPA (Request # HQ-RIN-
00314-09), seeking all documents from the OfficRefearch & Development Division
Director meeting that took place in Washington, W&dnesday November 5 through
Friday, November 7, 2008. Specifically, Plaintffught “Agendas, list of attendees,
PowerPoint presentations, and handouts giveneoagges.”

EPA responded to Plaintiff’'s FOIA request in adetiated March 24, 2009. In its
response, EPA provided the first two items (Ageadd List of Attendees) and the fourth
item (Handouts), but failed to provide the thirehit (PowerPoint Presentations) based on
the claim that they were exempt as “Privilegedri#tgency or Intra-Agency Records.”
EPA also included an Index of Non-Releasable Rexbrifly outlining the four
PowerPoint presentations as exempted under theedafive process privilege, but the
index failed to give any indication as to how tleewiments were pre-decisional and
deliberative in nature, as required by FOIA. 5.0.8 522(b)(5).

On April 17, 2009, Plaintiff filed an administraéivappeal of EPA’s denial of item three
of its FOIA request (Appeal # 00091-09). Plairgifhppeal stated that EPA had failed to
demonstrate with specificity and detail how thewduents correlated to a final agency
decision or policy made by the agency and how dssole would disrupt the deliberative
and consultative function of the agency. Plairglffo appealed on the grounds that EPA
made no attempt to segregate the record in acooedaith 5 U.S.C. § 522(b).

On April 24, 2009, the Acting Deputy Assistant Adistrator for Management at EPA
published a memorandum announcing that all ORD Sfceimation Taskforce activities

would be available to all employees on an intravidt site. The announcement is further
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evidence of the claim Plaintiff made in its apptbalt the PowerPoint presentations
concerning the reorganization are not exempt frasolasure under FOIA as deliberative
process.

On April 28, 2009, EPA acknowledged receipt of Rtifiis FOIA appeal.

To date, EPA has not responded to or provideddafeeasted documents in response to
Plaintiff's April 17, 2009, appeal. Therefore, ERAs failed to meet the twenty (20) day
limit imposed by FOIA for responding to an app&ak 5 U.S.C. § 552(a)(6)(A)(ii).
Plaintiff has fully exhausted its administrativenedies under 5 U.S.C. § 552(a)(6)(C) for
its FOIA request, and now turns to this Court tibese the remedies and public access to
agency records guaranteed by FOIA.

On January 21, 2009 President Barack Obama issuBaecutive Memo declaring the
following policy: “The Freedom of Information Ashould be administered with a

clear presumption: In the face of doubt, openpessgails. The Government should not
keep information confidential merely because publffcials might be embarrassed by
disclosure, because errors and failures might weated, or because of speculative or
abstract fears....All agencies should adopt a presamm favor of disclosure, in order

to renew their commitment to the principles embddreFOIA, and to usher in a new era
of open Government. The presumption of discloshwuld be applied to all decisions

involving FOIA.”

CAUSESOF ACTION

Count |: Violation of the Freedom of | nformation Act
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Plaintiff repeats the allegations in paragraphsraugh 23.

EPA’s failure to disclose the requested documenésviolation of FOIA, 5 U.S.C. § 552,

and the agency’s own regulations promulgated tmeteu

Count |1: Violation of the Administrative Procedure Act

Plaintiff repeats the allegations in paragraphsraugh 23.

EPA'’s failure to disclose documents responsivelamBff's request constitutes agency
action unlawfully withheld and unreasonably delgyadiolation of the Administrative
Procedure Act (APA), 5 U.S.C. 88 701-706. EPA’$Ui@ in this matter is arbitrary,
capricious, an abuse of discretion, not in accardamth the law and without observance

of procedure required by law, all in violation bEtAPA.

RELIEF REQUESTED

WHEREFORE, Plaintiff respectfully requests and prenat this Court:
Enter an Order declaring that EPA has wrongfullthiveld the requested agency
records;
Issue a permanent injunction directing EPA to diselto Plaintiff all wrongfully
withheld documents;
Maintain jurisdiction over this action until EPAiis compliance with FOIA, APA
and every order of this Court;
Award Plaintiff its attorney fees and costs pursuarb U.S.C. § 552(a)(4)(E); and

Grant such additional and further relief to whidhi®tiff may be entitled.



Dated: May 20, 2009

Respectfully submitted,

Paula Dinerstein
DC Bar No. 333971
Senior Counsel

Public Employees for Environmental Responsibility
2000 P Street, NW, Suite 240

Washington, D.C. 20036

(202) 265-7337



