Michael L. Pisauro, Jr.

Frascella & Pisauro, LLC.

100 Canal Pointe Blvd. Suite 209
Princeton, NJ 08540
609-919-9500

609-919-9510 (Fax)

Attorney for Plaintiff

: SUPERIOR COURT OF NEW JERSEY

PUBLIC EMPLOYEES : LAW DIVISION
FOR ENVIRONMENTAL : MERCER COUNTY
RESPONSIBILITY :
: DOCKET NO.:
Plaintiff, :
Civil Action
V.

NEW JERSEY DEPARTMENT OF : VERIFIED COMPLAINT

ENVIRONMENTAL PROTECTION,

Defendant.

The Plaintiff, Public Employees for Environmen®adsponsibility, by way of Verified
Complaint against the Defendant, alleges as fotlows

FIRST COUNT

1. Plaintiff Public Employees for EnvironmentaldRensibility (‘“PEER”) is a non-profit
organization with tax-exempt status dedicated $eaech and public education concerning thg
activities and operations of federal and state gowents. The plaintiff files this action in part

pursuant to the Open Public Records Act (“OPRA).SA. 47:1A-1et seq.

2. Defendant, the New Jersey Department of Enmental Protection (“DEP”), is a

public agency of the State of New Jersey and smeipal department of the Executive Branch
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of State Government as defined by N.J.S.A. § 47t14-and is charged with the duty to provi
public access to documents in its possession densiwith the requirements of OPRA.

3. On August 8, 2009, Plaintiff submitted an OPiRAuest (# 84497) to the DEP to
conduct a file review of records related to the m@tion of board members to the agency’s
Science Advisory Board (“SAB”). Specifically, Ptiff sought (1) any and all communication
to the Department from external third parties (gtevand public) regarding recommendations
candidates to serve on the SAB (including all DEplies to and internal distribution of this
information), (2) any and all communication to tepartment regarding the SAB (including &
DEP replies to and internal distribution of thifoirmation), (3) any and all written materials
regarding the review and selection of SAB memhacduding the DEP’s policies and
procedures governing the SAB candidate selectiberier and review process, (4) all emails,
correspondences, meeting notes, etc - internaéateinal - regarding items #2 and #3 above
and (5) an OPRA privilege log of any documents eatetl from above request and basis for
exclusion. A copy of this OPRA request is attacagxhibit A.

4. The DEP responded to the OPRA request by el@ctform letter dated September §
2009, denying Plaintiff’'s request for nearly alltbé documents sought, citing an executive o
relating to job applicants. One document respagithe request, the SAB’s Administrative
Order, was made available on the DEP website.

5. In response to the first category of requedtemliments, the DEP stated that respon
records were located but that they were ‘analogotise selection of applications for
employment positions with NJDEP,” and thereforeidénhem pursuant to N.J.S.A. 47:1A-9

and Governor McGreevey's Executive Order 26: 3 (5ud 3, 2002).
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6. With regard to the second category, the DEIeddo produce any documents
concerning communications to the Department abbuSAB. The DEP further failed to clain

that they did not have responsive documents, dithiey were exempt for any reason.

7. In response to the third category, the DERedtHtat “some responsive records have

been identified and are available for direct acoesthe NJDEP’s web address.” The sole
responsive document located on the Department'sieeis the SAB’s Administrative Order,
which briefly outlines the policies and procedugeserning the SAB candidate selection
criteria. The DEP failed to produce any other oesve documents, or claim that such
documents did not exist or were exempt.

8. Regarding the fourth category, the DEP failetrely to produce the requested
communications, and further failed to justify aibder refusing to disclose them.

9. Lastly, regarding the fifth category, the DERed to provide an OPRA privilege log
of excluded documents as requested.

10. Plaintiff asserts that the DEP is requiregrtwvide the requested documents and

records pursuant to OPRA because none of the dodsmaalify for exemption under Executive

Order 26: 3. Moreover, the DEP failed to respanthe requests contained in categories 2, 3
and 5, either through production of the documents@ugh assertion of a valid exemption.
11. All of the requested documents and recoresalject to the disclosure requireme

of OPRA.

12. The DEP’s refusal to make available for isjoe and copy the requested

documents and records constitutes a violation dRAO.P

141

nts



WHEREFORE, Plaintiff respectfully asks the entry of finadgment as follows:

A. Enter an Order declaring that the DEP has wralhgtvithheld the requested agency
records and directing the DEP to provide accessigand exact copies of all the requested
documents and records to the plaintiffs;

B. Award the Plaintiff reasonable attorney fees amsts incurred in this action, pursuant
toN.J.SA. § 47:1A-6;

C. Maintain jurisdiction over this action until tREEP comes into compliance with
OPRA and every order of this Court;

D. Order the DEP to determine and implement stahdardelines for OPRA requests
consistent with the findings of this Court; and

E. Grant such other and additional and furtheefédi the plaintiff as the Court deems

just and proper.

DESIGNATION OF TRIAL COUNSEL

Michael L. Pisauro, Jr. is hereby designatedytdhis case on behalf of plaintiff.




CERTIFICATION PURSUANT TORULE 4:5-1

Pursuant to the provision of Rule 4:5-1, the undeed attorney certifies that the matte

is not the subject of any other pending actionny @urt or arbitration proceeding.

Michael L. Pisauro, Jr.

Frascella & Pisauro, LLC.

100 Canal Pointe Blvd. Suite 209
Princeton, NJ 08540
609-919-9500

609-919-9510 (Fax)

Attorney for Plaintiff

Dated: September 28, 2009




VERIFICATION

Jeff Ruch, Executive Director for Public EmployéasEnvironmental Responsibility,
full age, hereby verifies the following:

-

| am the Plaintiff in this matter. | have reviewtb@ allegations contained in the
foregoing Verified Complaint and the allegations aiue and correct to the best of my personal
knowledge.

DATED Jeff Ruch, Executive Director
Public Employees for Environmental Respotisib




September 28, 2009

Honorable <JUDGES NAME>
Mercer County Courthouse
209 South Broad Street
Trenton, NJ 08650-0068
RE: Public Employeesfor Environmental Responsibility v. New Jersey
Department of Environmental Protection
Dear Judge <NAME>:
Please accept this letter brief in support ofRkentiff’'s application for an Order to Sha

Cause.

PRELIMINARY STATEMENT

The Plaintiff relies upon the facts set forthhe terified Complaint.
On August 31, 2009, Plaintiff, Public Employees Emvironmental Responsibility
(“PEER” or “Plaintiff”), submitted an Open PubliceRords Act (“OPRA”) requesEkhibit A)

to the Defendant, New Jersey Department of Enviemtal Protection (“DEP” or “Defendant”)

seeking documents and records related to the s@lemftmembers of the Department’s Scienc

Advisory Board (“SAB”), an impartial committee dedted to reviewing the science and
technical data relied upon by the Department.

On September 9, 2009, Defendant responded to &netiFlby electronic form letter.
The Defendant denied Item 1 of Plaintiff's requashg, as an analogy, an Executive Order

which exempts employment applications, resumesyaated documents from public

disclosure. The documents requested under Itara hot covered by the Executive Order 26:
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because the potential members of the SAB are nplogees of the Department. Moreover,
Plaintiff's request asked for communications regagdecommendations and nominations of
candidates, rather than resumes and applicatimaging the Executive Order invoked by the
Defendant further irrelevant to the request. Iditoh, Defendant gave no justification at all for
failing to make available Items 2, 3, 4, and 5ha&f tequest. Rather, Defendant pointed to a
single responsive document to Item 3 availableheir ivebsite, and disregarded the remainder
of the request. As such, the Defendant has vidl@@RA and the common law right to know
doctrine.

LEGAL DISCUSSION

The plaintiff's request for public documents andargls was made pursuant to the Opén

Public Records Act (“OPRA”) NJSA 47: 1A-1 et sedpeEe proceedings are to be conducted

na
“summary or expedited mannerN.J.SA. 47:1A-6. If satisfied with the sufficiency of the
application, the Court shall order the defendarsttow cause why final judgment should not be
entered for the relief soughR. 4:67-2(a). It is the agency’s burden to prove tha refusal to
allow access to the requested documents was azgddoy law. NJSA 47:1A-6.

In reviewing whether DEP has wrongfully withheldcdments, the analysis must be
performed in light of OPRA’s command any restrintimn the right to documents be construed
liberally in favor of public disclosure. NJSA 4A1l. Defendant has wrongfully withheld
documents and information related to the appointraeBAB members first by citing an
Executive Order which applies solely to recordatesd to applications for employment and
further for failing to respond to items 2, 3, 4da@nof the request. DEP’s violated OPRA in

refusing to produce all of the Requested Documents.




A. OPRA Request Item 1

Defendant has wrongfully withheld documents askedihder Item 1 of Plaintiff's
OPRA request. In its request, Plaintiff had souffjtany and all communications to the
Department from external third parties (private andlic) regarding recommendations of
candidates to serve on the SAB (including all DEplies to and internal distribution of this
information). Through this request, Plaintiff sbtl@gominations, recommendations, and othe

communications from third parties related to tHec®n and consideration of candidates for

SAB. Inits September 9, 2009, letter, Defendaraneously invoked Governor McGreevey's

Executive Order 26:3 in order to withhold from Rl&f the documents requested in Item 1.

1. Governor McGreevey's Executive Order 26:3 appligly ¢o information contained

within applications for employment with public agérs.

New Jersey law “upholds [OPRA] exemptions contaimedExecutive Orders.”
N.J.S.A. 47:1A-9. Any exemption must be narrondystrued to effect the strict mandate of
OPRA that documents should be available for pubBpection. NJSA 47:1A-1. On August 1
2002, Governor McGreevey issued the following ExeeuOrder:

No public agency shall disclose the resumes, agpdies for employment or other

information concerning job applicants while a rétngnt search is ongoing. The

resumes of successful candidates shall be disctosszlthe successful candidate

is hired. The resumes of unsuccessful candidatgdomdisclosed after the search

has been concluded and the position has been, fillécdbnly where the

unsuccessful candidate has consented to such sliselo
See Governor McGreevey Executive Order 26: 3 (AugBst2002). The language of the orde

unambiguous in that it solely applies to resumpplieations, and other employment-related

information concerning “job applicants.” Nowherethe language of the order does Governg

the
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McGreevey refer to persons considered for non-eyapémt positions with public agencies, such
as the candidates to serve on an advisory Board.

2. Members of the Department of Environmental Prode$i Science Advisory Board are

not employees of the agency, and therefore Exez@nder 26: 3 does not apply.

The Administrative Order creating the Science Adwy Board clearly maintains that
members elected to the Board are not consideretbgegs of the Department. The Order states
that “[w]hereas, the Department’s consideration égltberation on the scientific and technical
underpinnings of its decisions would benefit fraewiew and advice from scientists who aog
employees of the Department and do not have a conflict tdrest in providing this review”
(Emphasis added). The Order goes on to explatritt@ Board shall be composed of twelve
membersnone of whom shall be employed by the Department” (Emphasis added). The
Administrative Order refers to members of the bdading ‘membership’ and ‘terms’, as
opposed to ‘employment’ and ‘service’. Furthermanedescribing the method through which
board members are selected, the Administrative IQn@des it clear that the process is one
which invites public involvement and comment atsédiges:

Eligibility for appointment to the Board and angstling or ad hoc committee

shall be determined based upon a public solicitatioough the Office of

Science. The solicitation process shall be congrelve and shall include, but

not be limited to, an announcement of the solictabf members on the

Department website, letters to the State’s acadarsiitutions and through such

other means as the Office of Science deems apptepri
Admin. Order No. 2009-05 (May 28, 2009).

The Department has claimed that public nominatardrecommendations, as well as

documents regarding the selection of Board membeesexempt from OPRA disclosure
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because they are equivalent to employment appmsiti However, the Department is erroneg

us

in this analogy and fails to cite any authority goting the claim that non-employees should be

treated like employees for purposes of withholdifgrmation under OPRA. Further the

Department’s reason for excluding this informats@ems to contradict its own Administrative

Order creating the Board. It would also appear BMESA 47:1A-10 also leads support that these

records are discoverable in an OPRA request.

Thus, because members of the Board are not coaedigenployees of the Department,
and because Executive Order 26: 3 applies solaymoloyees of public agencies, the Execut
Order exemption cannot be applied to withhold doents responsive to Plaintiff's request.

3. Plaintiff's OPRA request sought communicatiosgarding recommendations of

candidates to serve on the SAB, and therefore ExecOrder 26: 3 does not apply.

Executive Order 26: 3 relates to resumes, apphicatior employment, and other
information regarding job applicants. The docummestught by Plaintiff in Item 1 of its
requested related to nominations and recommendsafitorappointment to the Board, rather th
resumes and employment applications. Thus, beddas#iff sought records related to
recommendations and nominations, and because Bxeuider 26: 3 applies solely to resum
and other job application forms, the order canmofpplied to withhold documents response
Plaintiff's request.

B. OPRA Request Items 2, 3,4,and 5

Defendant also failed to make available for promunctecords responsive to Items 2, 3

and 5 of the request. Specifically, Plaintiff raquested: (2) any and all communication to tk

Department regarding the SAB (including all DEPliespto and internal distribution of this
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information), (3) any and all written materials aeding the review and selection of SAB
members, including the DEP’s policies and proceslgmrerning the SAB candidate selection
criteria and review process, (4) all emails, cqrogglences, meeting notes, etc - internal and
external - regarding items #2 and #3 above, andr{8)PRA privilege log of any documents
excluded from above request and basis for exclusion

In response to Item 3, Defendant pointed to a sidgcument available on the

Department’s website: an Administrative Order pante to candidate selection criteria and

review process. Defendant failed to state thatwhas the only responsive document to Item 3 of

the request.
Furthermore, Defendant entirely disregarded It8nm& and 5 of the request. Defends

failed to justify the denial of requested itemsrake responsive the documents available for

nt

review by Plaintiff. Moreover, Defendant did nddiin that there were no responsive documents

to the items in the request. Lastly, becausedtenale for denial of Item 1, Executive Order

26: 3 clearly would not apply to the requests untdagns 2, 3, 4, and 5, Defendant cannot claim

to have invoked that exemption.

CONCLUSION

Defendant has wrongfully withheld records and doents under OPRA, in violation of

OPRA and the common law right to know doctrine.deinthese circumstances, the plaintiff i$

entitled to the entry of an Order to Show Cause pfoduction of the requested documents, and

reasonable attorneys fees and costs.
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Respectfully submitted,

Michael L. Pisauro, Jr.

Frascella & Pisauro, LLC.

100 Canal Pointe Blvd. Suite 209
Princeton, NJ 08540
609-919-9500

609-919-9510 (Fax)

Attorney for Plaintiff
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