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PRELIMINARY STATEMENT

This report addresses the enforcement resultsecbthte of Florida, Department of
Environmental Protection (FDEP or the Departmemntalendar year 2008. The information
provided herein was obtained from raw data provimelorida PEER by the FDEP in response
to a public records request made to the FDEP bydad®EER under Chapter 119, Florida
Statutes.
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EXECUTIVE SUMMARY

A. Statewide Results

1. General Observations

Overall, the Department opened 1526 enforcememisdas2008, a de minimus increase
from the 1525 cases opened in 2007.

The Office of General Counsel received 78 casertepo 2008, a 9% increase over
2007, and the largest number submitted since ZD@8 Number of NOVs increased from 66 in
2007 to 85 in 2008.

98 long-form consent orders were issued by the eyeat in 2008, a 14% decrease
from last year’s production. On a brighter note, piercentage of all enforcement cases resolved
through the use of short-form consent orders dgtdatcreased in 2008 to levels not seen since
2005

For the second year in a row the Department sagceedsén the number of civil
penalty assessments. Equally troubling is thatlthkar amount of civil penalty assessments
dropped by 5.38% from 2007’s performanCevil penalty assessments are used for many
different projects and, in addition, in many cades are used to pay state workers’ salaries. At
a time when Florida is seeing record budget defitie decline in civil penalties is frankly
illogical.

Statewide there were 11 cases in which the Depattassessed a civil penalty of
$100,000 or more. In 2007 there were 14 such cas@908 over 50% of the biggest fines were
levied against governmental entities, all but ohelltich were local.

The decrease in the overall number of civil penaigyessments is not due to one district.
In fact, all districts, except for the NorthwessBict, saw significantly fewer assessments. The
decrease in the dollar amount of assessmentsgyElyadue to significantly poorer performance
in the Southwest District which historically hasrted in much higher dollar assessments than
the remaining 5 districts. The median payment ayesdor all districts rose in 2008, with the
exception of the Southwest District, which remaitieglsame as in 2007, and the Southeast
District, which saw medians drop. The single higlassessment was an air pollution case
against Montenay Power Corporation in the amoui1¢$98,627.00.

Several key program areas saw declines in the nuaiflenforcement cases opened in
2008. This was the second straight year in whielntlimber of air cases dropped. In addition,
declines were seen in dredge and fill cases, hamandaste and domestic waste cases and
potable water cases. In addition, with respecdhéoeactual dollar assessments there were declines
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in the median assessment averages of the wasteipldaazardous waste, domestic waste,
industrial waste and tanks programs. Given the Bey@nt’'s announcement last year that it
intended to increase its fines, particularly in llagardous waste area, the fact that median
assessments actually dropped in the key prograhestbee spin.

For the first time in our annual report we havduded a breakdown of how each district
is performing in assessing civil penalties in theganprogram areas. We felt that a review of this
data would be helpful in assessing the effectiveinéshe “new” penalty policy announced by
the Department last year. What the data showstgriithe air program there is little discrepancy
amongst the districts. The Central and Southeaktsproportionately high assessments;
however, those were due to two cases. In the draddédill program it was interesting to see that
assessments were lower in the districts responfibiElorida’s Atlantic Coast and central
counties; whereas the districts that handle thé Bglon assessed higher penalties. The
hazardous waste program saw a similar patterndaghdiair program, i.e. two districts
(Northeast and Central) saw significantly highesessments based on two cases.

A statewide total of $5,484,480.00 in civil penadtiwas collected by the FDEP in 2008.
This is $599,213.04 belotihe amount collected in 2007, a 9.8% decline. Sihgle highest
collection amount was $190,000.00 paid by the Fdach Post in a domestic waste case
against it.

Given the decrease in penalty assessments, theadedn collections could be expected,
except to say that in a climate of severe budgititkeit would seem that a greater emphasis on
actually collecting the fines assessed would badier. In many of these program areas the fines
are used to pay the salaries of Department empsoyed to mention their use in helping to
improve Florida’s environment. Likewise, it doeislé good to espouse a tough penalty policy
when the violators know that there is a 50/50 ckahat little will be done to actually collect the
fine.

As with assessments, we also included a new seictithris report dedicated to looking at
how effective the districts were in collecting ¢ipenalty assessments overall, as well as on a
program-by-program basis. The results show a wisi@epancy ranging from the Central
District which collected only 24% of its assessméntthe Southwest District, which collected
86% of the fines that it levied. Some programs fagthe air program saw very high collection
rates across almost all of the districts; wherd¢hsrqorograms, two in particular (dredge and fill
and domestic waste) saw significantly lower collattrates, also across the spectrum. The
hazardous waste program, which saw healthy callestialso saw a marked tendency across all
of the districts towards collection of the lowes@ssments and a lower collection rate of the
higher assessments—something not nearly as proadwascin the other program areas.

We have also included a listing of the highestataddissessments by program area in this
report. We have included the names of the violadsra/ell. In addition, we have included a
listing of the highest collections made by the Diépant in each program area.



B. District Results

1. Northeast District

The Northeast District increased the number of cagerts, NOVs and final orders
initiated in 2008 when compared to its performainc2007. There were far fewer consent orders
issued and 81% of the consent orders that weredssere short-form. Overall, 62% of all
enforcement taken by the district in 2007 was enftrm of short-form consent orders, a slight
decrease in their usage. Civil penalty assessmareased significantly from 2007. Most
programs saw increases in their median assessnhemtsyer, dredge and fill, industrial waste,
solid waste and the tanks program all saw decli@e8ections declined in this district in 2008.

2. Northwest District

The Northwest District backed off the number ofeceeports it sent to OGC in 2008,
while it maintained its level of NOV issuance. ls@issued more consent orders in 2008 than it
did in 2008 with 66% of the consent orders beingrisform. It still issues the second highest
percentage of short-form consent orders than amgr alistrict in the state. Civil penalty dollar
assessments saw a modest increase in 2008, thadjamassessments dropped in domestic
waste and hazardous waste cases. Collectionsubstaatially compared to 2007.

3. Central District

The Central District saw increases in the numbeailcgnforcement mechanisms except
for consent orders, which saw a modest decline. 6Dfte consent orders that were issued were
of the short-form variety, fewer than in 2007 sisued four fewer consent orders in 2008 of
which 65% were of the short-form variety. There everore air, domestic waste (1), hazardous
waste (7) and mangrove alteration cases in 2008paced to 2007. The district assessed civil
penalties in fewer cases in the dredge and fdlustrial waste, potable water and solid waste
programs. Civil penalty dollar assessments roseditiaally in 2008; however, median
assessments dropped in seven of the thirteen pnogm@as in 2008. Most notably the declines
included hazardous waste assessments, thoughwkegealso significant declines in the
asbestos, potable water, solid waste and tanksgr®y Improvements were seen in domestic
and industrial waste in particular. Total colleasadropped significantly in spite of the rise in
total assessments.

4. Southwest District

Enforcement in the Southwest District was not esngt as in past years. It saw fewer
case reports, but did issue many more NOVs thageans past. It generated fewer consent orders
than in 2007 of which 81% were of the short-formiety. Its high usage of short-form consent
orders led the state, an unusual development giashenforcement. New enforcement cases
dropped in the dredge and fill, domestic wasteahdmus waste and industrial waste programs.
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Civil penalty dollar assessments dropped 60% coetptar 2007, the second straight year of
declining numbers.i§nificant programs such as domestic waste, hazards waste,

industrial waste and potable water all saw signifiant declines in their median assessments.
Collections also declined for the second straigiatryalthough the District continues to lead the
state in the amount of money collected.

5. Southeast District

The Southeast District saw significant declinesvuery enforcement mechanism in 2008.
In 2007 it issued 181 Consent Orders, compared 9@tim 2008. Generally, the numbers all
point to weakening performance in 2008. Significdetlines in the number of assessments were
seen in the following program areas: dredge ahdifimestic waste, hazardous waste, mangrove
alteration, potable water, solid waste, tanks amtetground injection. Civil penalty dollar
assessments rose 82% in 2008; however, that ircvess due largely to one air pollution case
against Montenay Power Corporation. If that assessmere not considered the district would
have actually seen a drop in assessments. Medsassaments dropped in the following program
areas: asbestos, waste cleamrpdge and fill, domestic waste, hazardous wastmangrove
alteration, solid waste and tanks. A modest in@@asollections was seen in 2008.

6. South District

The SD saw modest increases in the number of Cager2, NOVs and Final Orders in
2008. This was tempered by a drop in the numb&ouoisent Orders. However, 56% of the
Consent Orders were short-form, the lowest pergentathe state. The following programs saw
a declining number of assessments in 2008: aiestgb, domestic waste, hazardous waste and
potable water. The district assessed $847,31319%éoyear, a $108,500.92 (15%) increase from
the penalties assessed by the district in 2007 idiemssessments declined in domestic waste,
hazardous waste, industrial waste and two air sagrpms. Collections saw a modest increase
in 2008.

7. All Other Enforcement

This category typically involves Beaches and Cd&yatems categories and Stormwater
Runoff cases. The remaining categories saw imprewsnn all the numbers of enforcement
mechanisms in 2008, including Consent Orders. Beiessments and collections dropped in
2008 compared to 2007. Median assessments dropedh beaches and shores and the
stormwater runoff programs—the two programs pritgdrandled in this section.



STATEWIDE ENFORCEMENT RESULTS

Florida PEER has previously provided enforcement resattthe FDEP based upon data
obtained from the agency dating back to 1988. énpihst at this juncture we have included a
description of the various types of enforcement tha Department is capable of initiating. We
have moved this section to the end of this repothé Appendix wherein the reader will find the
descriptions of various enforcement tools, as a®lihe historical averages for the various
program areas.

1. Case Reports, NOVs, Consent Orders, Final Orders

The Department requested serious enforcement thriagfiling of complaints in civil
circuit courts in 78 cases in 2008, an increasg @fer 2007. This is the third year in a row with
increases in this category.

The issuance of NOVs rose from 66 in 2007 to 83008, indicating continued
improvement in this area.

The issuance of long-form consent orders droppéd itd2007 with only 98 such orders
being issued statewide. This continues a declirtearuse of these significant enforcement tools.

The use of model consent orders increased fromr22007 to 282 in 2008—a 14%
increase.

The Department actually decreased its usage of-fbron consent orders in 2008. 887
such orders were issued statewide, compared tcn92®07, reverting to a level more akin to the
level in 2006. These orders represent 58.13% afrdfircement initiated in 2008, a bit of a
decline from 2007’s exceedingly high percentage.

The Department issued 56 Final (Enforcement Rel@eders in 2008, a continued
increase in the use of these tools.

Overall, enforcement was divided between the Depant’s district offices as follows:

! A complete report on the past 20 years of enviremtial enforcement in Florida can also be
found athttp://www.peer.org/docs/fl/08 25 11 fl_rpt on_brstal _enforcement.pdf




Total Number of Enforcement Cases by District
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Once again the Southwest District is responsibl@feignificant portion of the enforcement that
is undertaken by the Department as a whole. Howé&ve84% of the time that the district elects
to use a consent order to resolve an enforcemsatitdoes so via a short-form consent order.
And it uses short-form consent orders more oftan @hoes any other district. Thus, while it is
more apt to take enforcement, it is arguably netrtifost aggressive district in the state.

As in 2007, the South District was the districtstelikely to resolve cases through use of a short-
form consent order.

2. Case Reports, NOVs, Consent Orders, Final Orders - District
Comparisons

We also looked at the contribution by each Distith respect to different enforcement tools.
The results follow:



a. Case Reports

Case Reports By District

¥ Multi ™ NWD ®NED ™ CEN ™SED ®™SD ™ SWD

On average, the Department uses litigation in 6rily1% of all of its enforcement cases.
And while the Southwest District accounts for tAegest number of cases, it is the Southeast
District that uses litigation most often (10.17%)em compared to the other forms of
enforcement tools at its disposal.

b. NOVs



NOVs By
District

® Multi ® NWD ®mNED ™ CEN ™SED ®SD ®™SWD

c. Final Orders

Final Orders By District

¥ Multi * NWD ™ NED ™ CEN ™SED ™SD m™SWD

As is clear in the above chart, the majority offinrders are issued out of Tallahassee.
The overwhelming majority of cases handled are lesmand shores cases, as well as stormwater
runoff cases.



d. Model Consent Orders

Model Consent Orders By District

¥ Multi * NWD ®NED ™ CEN ®SED ™ SD ™ SWD

e. Amended Consent Orders

Amended Consent Orders By District

* Multi * NWD ®NED ™ CEN ™SED ®SD ™ SWD

2%

f. Long-Form Consent Orders




Long-Form Consent Orders By District

* Multi * NWD ®NED ™ CEN ™SED ™ SD ™ SWD

g. Short-Form Consent Orders

Short-Form Consent Orders By District

¥ Multi * NWD ®NED ™ CEN ™SED mSD ®™SWD
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h. All Consent Orders Combined

Total % of Consent Orders
Contributed By District

¥ Multi " NWD ®NED ™ CEN ™SED ®™SD ™ SWD

3. Short-Form Consent Orders

We are pleased to see that 2008 saw a net decreimsthe Department’s use of short-
form consent orders.This is the first decrease on an annual basi® 004. The following
table demonstrates the history of the use of teag@cement mechanisms from 1988 to the
present by showing the percentage of all enforcémweses each year that were resolved via
short-form consent orders.

0.00%
0.00%
24.13%
38.74%
36.32%
46.84%
47.73%
52.60%
49.39%
48.29%
50.05%
48.90%
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54.77%
56.38%
55.67%
58.46%
55.23%
60.20%
60.41%
62.23%
58.13%

Once again, all districts settled a clear majawityheir cases through the short-form
route; however, all of the districts reduced thelrance on this enforcement tool. The sole
exception to this trend was in the Southwest Distwhich actually increased its use of short-
form consent orders over 2007. The following tallkich compares the use of short-form
consent orders to all other enforcement tools,gitie actual percentages.

District % Cases Settled Through SF COs

Central 52.40%
Northeast 62.05%
Multi-District 42.03%
Northwest 61.95%
Southeast 52.54%
South 50.78%
Southwest 67.64%

We also looked at the use of short-form consergrsrdolely as a part of the consent
order enforcement tool. In other words, once thesilen had been made to settle a case through
a consent order, how likely was the resolutiongwia a short-form consent order, as opposed to
a long-form or model-consent order. These resuiVs fgirther insight into how enforcement
cases are handled in each district.

District % Cases Settled Through SF Cos
Compared to Other Cos

Central 52.40%
Northeast 62.05%

Multi-District 52.73%
Northwest 61.95%
Southeast 52.54%

South 50.78%

Southwest 67.64%
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In those cases in which the districts made a d&tisi use a consent order, all of them
chose to use a short-form consent order less frelyudan in 2007, most by sizeable
percentages. The sole exception, once again, waSduthwest District which reported only a
minimal drop.

4, Program Area Performance

The number of enforcement caSbsought in each key program area is as follows:

Program Area Total No. of
Enf. Cases
Asbestos 44
Air (Excluding Asbestos) 123
Beaches/Coastal 21
Waste Cleanup 15
Dredge & Fill* 219
Domestic Waste 186
Hazardous Waste 173
Industrial Waste 67
Potable Water 181
Stormwater Runoff 134
Solid Waste 55
Tanks 221
Underground Injection Control 2

Compared to the historical averages, the same lagyrgam areas performed as follows:

Historical
Program Area Averages Difference
Asbestos 13 31
Air (Excluding Asbestos) 93 30
Beaches/Coastal 14 7
Waste Cleanup 4 11

2 Defined as the sum of case reports, all conseferey NOVs and Final Orders.

3 Resullts in red represent declines from 2007 values

* This includes Environmental Resource Permitting.

® The Historical Averages shown have been revisedclade the twenty year period of 1987 through200

13



Dredge & Fill 216 3

Domestic Waste 119 67
Hazardous Waste 132 41
Industrial Waste 47 20
Potable Water 112 69
Stormwater Runoff 35 95
Solid Waste 39 16
Tanks 72 147
Underground Injection Control 5 -3

Key programs saw decreases in the number of emf@mctecases from 2007. These
programs are Air, Dredge and Fill, Domestic Wabt&zardous Waste, Potable Water and
Underground Injection Control. The fact that alykeeas except for industrial waste saw
declines is seriously troubling—especially givea Department’s assertions that it would
increase enforcement in hazardous waste cases.

5. Civil Penalty Assessments

The Department assessed civil penalties in 1408saas2008, the second straight year in
which the number of assessments has decfiteéddition, in 2008, the Department assessed
$11,666,589.4%n civil penalties $663,556.89 less than in 2007 and the second gjtdiyear
of decline.The decline in assessments is surprising consiglénm Department’s announced
plan to increase environmental protection througtsther penalty assessments.

Statewide there were 11 cases in which the Depattassessed a civil penalty of
$100,000 or more. Six of those cases were agaivgtrgmental entities. 3 cases saw penalty
assessments of between $90,000 and $100,000 ardhtirose were against governmental
entities.

The key program areas also saw median dollarssesses a per case basis as folldws:

Program Area Historical 2007 2008
Medians Medians Medians
Asbestos $2,000.00 $2,000.00 $2,000.00
Air (Excluding Asbestos) $1,699.50 $1,525.00 $2,000.00
Beaches/Coastal $500.00 $750.00 $750.00
Waste Cleanup $4,500.00 $4,000.00 $1,875.00
Dredge & Fill $700.00 $1,100.00 $1,500.00

® The Department assessed civil penalties in 143@scim 2007.

" Data in red represent declines from the performan@007.
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Domestic Waste $2,250.00 $2,200.00 $2,000.00
Hazardous Waste $4,100.00 $4,300.00 $3,866.00
Industrial Waste $4,500.00 $4,000.00 $3,100.00
Potable Water $500.00 $500.00 $700.00

Stormwater Runoff $600.00 $1,000.00 $1,199.00
Solid Waste $2,843.00 $4,000.00 $4,000.00
Tanks $2,712.00 $4,250.00 $4,000.00
Underground Injection Control $6,850.00 $11,400.00 $17,800.00

It bears restating that in mid-2007 the Departna@miounced what it maintained was a
new, stricter, penalty policyThe announcement noted:

“The changes to DEP’s guidelines provide a strouigéerrent for
the most egregious violations, ultimately redudimg number of
significant infractions that occur,” said DEP S¢arg Sole. |
want to change the idea that ‘penalties are aafadbing business’
by emphasizing the agency’s tough stance agaioktters.”

We evaluated this policy and concluded that unlisr‘hew” policy, increases in
penalties, if they were to occur, were likely t@ocin predominately one area—hazardous
waste? The actual results have been underwhelming. 28@7as4.8% increase in the median
assessments for hazardous waste cases. Howeveedasthe median assessments actually
declinedto levels not seen since 2005. Of the 11 penaltgssments exceeding $100,000 only 2
were in hazardous waste cases and both of thosssassnts were against governmental entities
(the United States Navy in case #82520 and the Cakenty School Board in case #80193).

Not only did the median payment averages declirearardous waste cases, but other
key program areas likewise saw decreases, modtipatee domestic and industrial waste
programs. The air and dredge & fill programs saspeetable gain®.

Overall, the Districts’ performance in the aregehalty assessments was as follows:

DISTRICT TOTAL $ ASSESSEC MEDIAN ASSESSMENTS % OF STATE TOTAL

Multi-District $180,637.25 $750.00 2
NWD $2,383,081.40 $1,750.00 20
NED $1,299,388.75 $2,000.00 11

CEN District $2,462,553.41 $2,299.00 21
SED $2,212,838.00 $2,000.00 19

8 See, DEP Secretary Announces Strengthened P&aitielines at Keynote Speech to Major Environmental
Gathering http://www.dep.state.fl.us/secretary/news/2007/078 01.htm

® See Tough New Florida Pollution Penalties Not So Tloddter All, August 14, 2007.
http://www.peer.org/news/news_id.php?row_id=903

9 There were only 2 underground injection case082thus the sizeable increase is unlikely to et
conclusion that the increase is due to a signifipaticy shift.
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SD $847,313.92 $2,000.00 7
SWD $2,280,776.76 $3,000.00 20

In terms of dollars assessed, with the exceptich@Southwest District, every district
saw an increase in the total penalties in 2008wé¥er, the Southwest District, which
historically has the most assessments of any clistrihe state, saw a sharp decrease of 39.78%
in that district’s total dollars assessed.

The comparison of median assessments from 20000® 2mongst the districts is as
follows:

DISTRICT NUMBER OF 2007 MEDIAN NUMBER OF 2008 MEDIAN

ASSESSMENTS ASSESSMENTS ASSESSMENTS ASSESSMENTS

IN 2007 IN 2008
Multi-District 79 $1,000.00 126 $750.00
NWD 287 $1,500.00 303 $1,750.00
NED 173 $1,350.00 158 $2,000.00
CEN District 196 $1,937.50 195 $2,299.00
SED 167 $3,000.00 104 $2,000.00
SD 200 $1,500.00 185 $2,000.00
SWD 368 $3,000.00 337 $3,000.00

As can be seen from the above data, of the 6 distonly the Southeast District saw a
decline in its median assessments. The Southwsesiddisaw no change from 2007. When the
numberof assessments is examined for each district; hexy@another picture emerges. First, it
is clear that of the 6 districts, only the Northiv@sstrict actually assessed fines in more cases in
2008 than in 2007. The Southeast District not @sisessed penalties in fewer cases, it also saw
a decrease in the amount of the assessments charge8outhwest, South, Central and
Northeast Districts all assessed penalties in f@ases; however, when penalties were assessed
in 2008 the data suggests that the penalties voenewhat higher overall than in 2007.

a. The Highest Assessments

The following is a list of the highest assessméntied by the Department in 2008,
sorted by program aréa:

" The abbreviations are as follows: AB = AsbestoS;AAir Construction; AF = Air Federal Enforcemé¥grmit;
AG = Air General Permit; AO = Air Operation PermitS = Air Permitted Source; AV = Air Title 5; AW Aquatic
Weed; BS = Beaches and Shores; CC = Collections;@i$ = Waste Cleanup; DA = Disciplinary Action; BF
Dredge and Fill; DW = Domestic Waste; EP = Enviremtal Resource Permitting (Dredge & Fill); HW =
Hazardous Waste; IW = Industrial Waste; MA = Mangré\lteration; MN = Mining Operations; OC = Openato
Certification; PG = Phospho-Gypsum; PW = Potablga/f/d&RO = Stormwater Runoff; S1 = Untreated Doneesti
(Footnotes continued on next page)
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District Program Case Style Amount

1 AB A & B DOZING; DEP VS. $21,250.00

6 AC SUPERIOR ASPHALT, INC.; DEP VS. $10,000.00

6 AF WHEELBLAST, INC.; DEP VS. $16,200.00

4 AG TARMAC AMERICA, LLC; DEP VS. $7,090.00

6 AO IFCO SYSTEMS NORTH AMERICA, INC.; DEP VS. $000.00

4 AP MONTENAY POWER CORP.; DEP VS. $1,698,627.00

5 AV FLORIDA CRYSTAL, INC.; DEP VS. $14,905.00

0 AW STATE LAKES, INC.; AND HABICHT, KEVIN B. AND $2,500.00
DENISE S.; DEP VS.

0 BS THE BEACH AND YACHT CLUB OF PERDIDO KEY $3,500.00
OWNERS ASSOCIATION; DEP VS.

2 CcC ABN VENTURE, INC. AND ALI, AMIR; DEP VS. $89.37.00

6 CuU LOCKHEED MARTIN CORPORATION; DEP VS. $48,790.0

4 DA TYLER, SHAWN D.; DEP VS. $2,000.00

5 DF DE LEON, ISREAL AND ANDERSON EXCAVATION, INC.; $92,569.61
DEP VS.

1 DW SANTA ROSA COUNTY NAVARRE BEACH WATER & $371,250.00
SEWER DEPARTMENT; DEP VS.

2 EP WEBB MARINE CONSTRUCTION, INC.; DEP VS. $5,000

2 HW UNITED STATES OF AMERICA, DEPARTMENT OF THE $435,084.00
NAVY; DEP VS.

4 Iw UNDERHILL FARMS, INC.; DEP VS. $30,000.00

4 MA VENTURE CONCEPTS INTERNATIONAL, INC.; DEP VS. $3,200.00

6 MN MOSAIC FERTILIZER, L.L.C.; DEP VS. $76,480.90

4 ocC MCKEEFRY, DONALD; DEP VS. $1,000.00

6 PG MOSAIC FERTILIZER, L.L.C.; DEP VS. $14,540.00

3 PW AQUA UTILITIES FLORIDA, INC.; DEP VS. $28,9000

0 RO JUBILEE; DEP VS. $11,199.00

4 S1 MIAMI-DADE WATER & SEWER DEPARTMENT; DEP VS. $%500.00

4 S3 MIAMI-DADE WATER & SEWER DEPT.; DEP VS. $9,50D

5 SL MORRISSETTE, DENNIS G.; DEP VS. $10,000.00

1 SW LOUISIANA INVESTMENT GROUP, LLC; DEP VS. $661,500.00
(FORMERLY LEAF VS. DEP)

6 TK POLK COUNTY BOARD OF COUNTY COMMISSIONERS; $160,000.00
DEP VS.

4 uc MIAMI-DADE COUNTY; DEP VS. $35,000.00

Waste Spills; S3 =Other Domestic Waste Spills; Sktate Lands; SW = Solid Waste; TK = Tanks; UIC =

Underground Injection.
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6. Civil Penalty Assessments By Program Area—District
Comparison

Given the Department’s announced emphasis on theoaealty policy we felt it would
be appropriate to also look at the major progragasto see how the districts compared in their
performance. What follows is a side-by-side congmariregarding the total dollars assessed in
each program area, as well as a comparison ofdisiritt’s median assessment.

a. Air Program

The Governor has been very public about his adtnatien’s efforts to improve the
guality of Florida’s air. It is a fair question théo ask whether the Department’s districts are
aggressively pursuing his stated agenda. The Dapatis data suggests that not every district is
being particularly aggressive.

S Assessed--Air Program--By District
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Only the Central and Southeast Districts saw Sicaniit assessments in the air program.
And when the median assessments are considersdrtie pattern emerges:
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Median Air Assessments By District

$8,000.00

$7,000.00
@ $6,000.00
o
1]
g $5,000.00
w
g
& $4,000.00
W
c
& $3,000.00
e
2

$2,000.00

$1,000.00 i i

$0.00 -
Multi NWD NED CEN SED SD SWD
M District| $3,100.00 | $1,825.00 | $1,050.00 | $4,250.00 | $7,090.00 $550.00 $1,850.00

The median assessments indicate that the on avilra@®entral and Southeast Districts
are being tougher on air violations than the remagidistricts. Indeed, of all of the various air
program assessments, the two highest assessmeuatseocin the Central District which
assessed a $798,981.00 fine against Volusia C¢#nR701) and in the Southeast District which
assessed a $1,698627.00 fine against Montenay Raovporation (#81652). What is
particularly troubling in these numbers, we beliggehe low medians in the Northeast and
Southwest Districts, both of which are more popmdaind have higher concentrations of
industry.

b. Asbestos Program

S Assessed--Asbestos Program--By District
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It is clear from the above that only two distriat® showing even a moderate amount of
enforcement in this area. The remaining districtsesther foregoing assessments altogether or
are relying on local programs to handle this acgalem.

Median Asbestos Assessments By District
$3,500.00

@ $3,000.00 |
=
§ $2,500.00 |
¢ $2,000.00 |
B
« 5$1,500.00 |
f =
;ﬁ $1,000.00 |
2 $500.00 | i

$000 | . . . .. . |
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M District $0.00 $3,125.00 $0.00 $800.00 $350.00 $2,000.00 | $3,000.00

Given the paucity of assessments in all but thehweest and South Districts the median
assessments in this program, even though highteiSouthwest District, can hardly be seen as
indicative of aggressive involvement by the DeparnimAgain, however, local programs are
likely picking up at least some of the slack in godstricts.

C. Dredge and Fill Program

This is an area that, in many respects more thast,nsan the political bulls-eye in
Florida. Historically development interests haweals been powerful in the state. They
continue to be so, even with the current economoblpms facing the state. Not surprisingly,
this appears to have carried through to the dredgdill program—the program most
responsible for oversight over wetland destructidme data show a significant discrepancy
amongst the districts in the amount of penaltisessed:
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S Assessed--Dredge and Fill Program--By District
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Interestingly, there is a significant differencevioeen the districts that are responsible for
enforcement along Florida’s Atlantic coastline (8wlth Central areas of the state) and those
that are involved with the Gulf coast. In factaif of the penalties assessed by the Northeast,
Central and Southeast Districts are combined, stihydo not surpass the dollars assessed by the
lowest performing district that handles wetlandtgction for the Gulf region.

An anecdotal case demonstrates the mentality iedoiw the Department’s enforcement
of Florida’s dredge and fill laws. During the coeiisf the year we were alerted to the manner in
which the Department had handled a dredge anddithtion in the Northeast District. The issue
involved the unpermitted use of concrete ripraggther straightforward violation. Upon review
of the file we found that a complaint was madeh® Department on August 5, 2008. It was
assigned complaint number 16122. Department peetamvestigated the site the next day and
confirmed that the unpermitted activities were wltlerway and also confirmed that the
activity was unpermitted. Photographs were takerotdirm the violation, as well as confirming
the existence of other unpermitted activity by ofhadowners? The file reflects that the
violator feigned ignorance of the necessity of ohite a permit yet somehow managed to apply
for the same (including payment of the $500 apfibicefee) the same day as the inspection. The
following day, August 7, the Department wrote te tholator and informed him that his
activities may have violated Section 373, Floridat®es"* In an entry on September 3, 2008,
the permit file states: “As long as permit getsiexh no fines and penalties; if permit gets
denied, we will re-address and resolve issues girdines and penalties or complete removal.”
Not surprisingly, on December 19, 2008, the Depantnissued its notice of intent to issue the
permit. No enforcement file was ever opened. Nediwere ever assessed. Thus, the approach is

2 There was no indication in the file that sepanatestigations were being opened to handle therubde
violations by other property owners.

13§373.129(5), Fla. Stat., provides for a civil pgnap to $10,000/day for this type of unpermitadivity. Each
day that the unpermitted structure remains in th#ands constitutes a new violation. §8403.121(3Kt. Stat.,
provides that the Department shall assess a minifinevof $1,000.00 for unpermitted dredging antinig.
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clear: go ahead and violate Florida’'s dredge dhthivs—if you're caught just apply for an after
the fact permit and all will be forgiven.

The same pattern exists in the median assessments:

Median Dredge and Fill Assessments By District
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d. Domestic Waste Program

In terms of a pattern of assessments, this prograan generally follows the dredge and
fill program:

S Assessed--Domestic Waste Program--By
District
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While the Northwest District significantly assessedre penalties than the other districts
in this program area, $371,250.00 of its assesswesre levied against one violator (Santa Rosa
County, Navarre Beach Water & Sewer Department, @&1203). Nevertheless, even if that
assessment is subtracted out, the district sskssmed more dollars in penalties than any other
district.

The dollars assessed do not entirely reflect thergg of assessments in the Northwest
District, however. For as is shown below, fines aiuthis district typically were much lower
than the other districts in the state:

Median Domestic Waste Assessments By District
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Thus, the data suggests that the Northwest Distawta large dollar amount of
assessments levied, but the fines levied weredilpinot as severe as high other districts,
particularly the Southwest District.

e. Hazardous Waste Program

As previously stated, this is the program areatth@FDEP has said would see higher
civil penalties due to an effort to ensure thatatiors did not see hazardous waste fines as
nothing more than a cost of doing business. Nostéinding those assurances, as explained in
Section 5. above, fines in the hazardous waste@mog@ctually dropped in 2008. When the data
is examined for district performance it can be Hgaxken that only two districts saw significant
assessments:
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S Assessed--Hazardous Waste Program--By
District
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$435,084.00 of the $728,343.00 assessed by théésmtt District was the result of one
assessment against the United States, Departmére dlavy. The Central District’'s highest
assessment, by contrast, was against the Floradidulie of Technology in the amount of
$143,121.61.

Median assessments followed the same pattern:

Median Hazardous Waste Assessments By

District
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In other words, the average median assessmerng iNditheast District was roughly
eqgual to the highest dollar assessment levied dpthutheast District—an indication of how
poorly the Southeast District performed.
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f. Industrial Waste Program

With the exception of the Northeast and South ity the Districts saw a rather
uniform performance:

S Assessed--Industrial Waste Program--By District
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While the performance was relatively uniform it gltbalso be noted that the single
highest assessment of all of the districts wasnasg&inderhill Farms, Inc. (#31952) in the
amount of $30,000.00 in the Southeast Districtustdal waste violations are typically
industrial discharges of pollutants into surfacéesrs Given the high number of surface waters
in Florida that are severely impaired, i.e. contaated by pollutants, it is inexplicable that the
state is able to muster only minimal assessmemtisistthe corporations that are largely
responsible for the violations.

Median assessments were likewise rather uniforra district to district basis:
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Median $ Assessments

Median Industrial Waste Assessments By District
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g Potable Water Program

The potable water program oversees the provisiarioking water to Florida’s families,
businesses, schools etc. Despite this criticaloresipility the Legislature has, by statute,
minimized the typical fine for violation of thesegulations. The districts have assessed those
fines as follows:

S Assessed--Potable Water Program--By District
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The Central District had the single highest assess$i($28,900.00) of all of the districts.
The case was against Aqua Utilities of Florida, ([#62432). The Northwest and Southeast
Districts assessed the fewest penalties of thdistrcts. However, as the following chart shows,
they also had the highest median assessmentsadfta# districts.
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Median Potable Water Assessments By District
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h. Solid Waste Program

This program oversees the handling of Florida’'&dsehste that is deposited into
landfills across the state. The data show a progvhose performance was unremarkable in
2008.

S Assessed--Solid Waste Program--By District
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S Assessed

The Northwest District’s extraordinary total isdety the result of one assessment of
$661,500.00 against the Louisiana Investment Grbu@, (#61157) in March 2008. Had that
one assessment not been levied the district waald had the third highest total of the six
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districts. The South and Southwest Districts actedifor 24 of the 41 assessments that were
levied across the state. The median assessmekkts doon as follows:

Median Solid Waste Assessments By District
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i. Tanks Program

The storage and handling of Petroleum productsgslated under the tanks program.
Not surprisingly, this is an active program areehegear. The data reflect a somewhat uniform
assessment pattern across the state with the Ipegstrmance being seen in the Southeast
District.

S Assessed--Tanks Program--By District
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69% of all of the assessments levied in this pnogagea occurred in the Southwest and
South Districts.

The Southwest District not only assessed the nioss in the state, it also accounted for
the largest single assessment ($160,000 againstd@eointy Board of County Commissioners,
#80339). The next highest assessment in the std@lso against a county. It was levied in the
South District against Charlotte County Board oli@ty Commissioners in the amount of
$74,500.00 (#81123).

The median assessments were:

Median Tanks Assessments By District
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The median assessment reported in Tallahasseséad ba one assessment of $14,000.00
against Home Depot in case humber 71900.

7.  Civil Penalty Collections

A statewide total of $5,484,480.00 in civil pengdtiwas collected by the FDEP in 2008.
This is $599,213.04 below the amount collectedd@72 a 9.8% decline.

The following chart shows the highest collectiosmted by program area:

District Program Case Style Amount
1 AB FORTNEY & WEYGANDT, INC.; DEP VS. $9,250.00
6 AC SUPERIOR ASPHALT, INC.; DEP VS. $10,000.00
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WHEELBLAST, INC.; DEP VS.

TARMAC AMERICA, LLC; DEP VS.

IFCO SYSTEMS NORTH AMERICA, INC.; DEP VS.
FLORIDA PRODUCTION ENGINEERING, INC.; DEP VS.
FLORIDA CRYSTAL, INC.; DEP VS.

STATE LAKES, INC.; AND HABICHT, KEVIN B. AND CENISE
S.; DEP VS.

THE BEACH AND YACHT CLUB OF PERDIDO KEY OWNERS
ASSOCIATION; DEP VS.

LOCKHEED MARTIN CORPORATION; DEP VS.

MCCAUGHAN, MARIE A.; HORNYAK, MICHAEL C; ADAMS,
EGAN & STORY, ROBIN; DEP V.
PALM BEACH POST; DEP VS.

MASTERPIECE HOMES, LLC; DEP VS.

INDUSTRIAL GALVANIZERS - SOUTHEASTERN INC; DEP
VS.
ILUKA RESOURCES, INC.; DEP VS.

VENTURE CONCEPTS INTERNATIONAL, INC.; DEP VS.
MOSAIC FERTILIZER, L.L.C.; DEP VS.

MCKEEFRY, DONALD; DEP VS.

MOSAIC FERTILIZER, L.L.C.; DEP VS.

AQUA UTILITIES FLORIDA, INC.; DEP VS.

JUBILEE; DEP VS.

MIAMI-DADE WATER & SEWER DEPARTMENT; DEP VS.
MIAMI-DADE WATER & SEWER DEPT.; DEP VS.
MORRISSETTE, DENNIS G.; DEP VS.

WCA OF FLORIDA, LLC; DEP VS.

CHARLOTTE COUNTY BOARD OF COUNTY
COMMISSIONERS; DEP VS.
MIAMI-DADE COUNTY; DEP VS.

$1,800.00
$7,090.00
$0D0.00
$44,250.00
$14,905.00
$2,500.00

$3,500.00

$48,790.0
$40,000.00

$190,000.00
$3,900.00
$45,114.00

$30,800.00
$3,200.00
$76,480.90
$1,000.00
$14,540.00
$28,9000
$11,199.00
%$500.00
$9,50
$16,600.00
$30,499.00
$74,500.00

$35,000.00

The following chart shows each district and compdhe dollars assessed by each
district in 2008 with the dollars actually colledte
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Comparison of Total Assessments and Collections
By District--2008
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Multi- CEN
5180,637.2 $2,383,081($1,299,388($2,462,553|$2,212,838($847,313.9($2,280,776
* Total Collections [$178.540.7/$1,032,357/$512,427.2/¢594,185.5]$651,989.8/$544.311.5/$1.970,667

When looked at on a percentage basis, i.e. thepeof assessments actually collected
the results are more clearly seen:

% Assessments Collected By District--2008
120.00%
100.00% |
80.00% |
60.00% |

40.00% |

20.00% |

% Of Assessments Collected

0.00%
Multi-
District Dtstrn:t

* % Collected m 26.4 l

Given the decrease in penalty assessments, theadedn collections could be expected,
except to say that in a climate of severe budgititkeit would seem that a greater emphasis on
actually collecting the fines assessed would bmder. Likewise, it does little good to espouse a
tough penalty policy when the violators know thedre is a 50/50 chance that little will be done
to actually collect the fine.
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Drilling down deeper, we looked at the percentalgessessments actually collected by
each district in the major program areas. Thosaltefllow*

a. Air Program

Simply stated, the data suggests that if assessraentevied in the Central and
Southeast District there is little likelihood thiae fines will actually be collected:

% Air Assessments Collected By District
120.00% |
< 100.00% |
£ 80.00% |
2  60.00% |
S 4000% |
X 20.00% |
0.00% | : : RS e—
Multi NWD NED CEN SED SD SWD
M District| 100.00% | 85.81% | 100.00% | 8.77% 3.00% | 106.66% | 80.15%

It will be recalled that in Section 6.a. we notkdttthe two highest air assessments were
levied in the Central and Southeast Districts. abeve results indicate that although the other
districts assessed fewer fines, they collectedmifsiant portion of those fines.

The following data also shows that, except for@eatral and Southeast Districts, the
districts are generally succeeding in collectimg$§ regardless of their size. In the Central and
Southeast Districts, however, there is a noticetdridency towards collection of the lower fines

as opposed to the higher fines:

1% The data will occasionally show that more than%Qiff the assessed fines were collected. This iausecthe

districts are also collecting assessments that mewte in previous years. Since 100% of the assegsrmeany
given year are seldom, if ever collected, it folfotleat in some instances the collection rate magexk the dollars

assessed in any given year.
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Air Collections Compared to Assessments
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NED

CEN
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SD
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H Median Assessments

$3,100.00

$1,825.00

$1,050.00

$4,250.00

$7,090.00

$550.00

$1,850.00

i Median Collections

$3,100.00

$675.00

$1,050.00

$2,000.00

$1,750.00

$541.67

$1,100.00

b.

Asbestos Program

The districts likewise collected a significant pomtof fines in the asbestos program.

% Asbestos Assessments Collected By District

2500.00%

2000.00%

1500.00%

1000.00%

% Collected

500.00%

—

0.00%
Mult

i NWD

N

ED

CEN

SED

SD

SWD

M District

0.00%

73.6

9%

0.00%

2310.16%

232.14%

87.09%

100.00%

A comparison of the median assessments and colhesctierifies the performance.
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Asbestos Collections Compared to Assessments

$7,000.00
$6,000.00 |
$5,000.00
$4,000.00

$3,000.00 |

$2,000.00 | l

$1,000.00 | l

$0.00 | :
Multi SED

IMedlanAssessments $0.00 53,125.00 $0.00 5800.00 5350.00 52,000.00 53,000.00
“MEdlanCOHECt'O"'S $0.00 |$1,875.00| $0.00 $5,893.75 $462.50 |$1,031.25 |$3,000.00

Medians

C. Dredge and Fill Program

This program area saw a lower rate of collecti@ntthat enjoyed by the air and asbestos
programs.

% Dredge and Fill Assessments Collected By
District
200.00%
2 150.00% |
8 100.00% | i
o 50.00% |
§ 00 o = . - -
Multi NWD NED CEN SED SWD
M District 0.00% 92.34% 58.70% 72.47% 142.91% 44.02% 56.68%

The Southwest District tended to disproportionatelject the smaller fines over the
higher amounts.
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Dredge & Fill Collections Compared to
Assessments
$3,500.00
$3,000.00 |
@ $2,500.00 |
8 $2,000.00 |
° $1,500.00 |
2 $1,000.00 |
o
$0.00 |
Multi NWD NED CEN SED
n Median Assessments $0.00 51 500.00 51 000. 00 $900.00 51 100.00 52 880.00 52 325. 00
u Median Collections $0.00 51 312.50 51 000. 00 $600.00 51 000.00 52 000. 00 $700.00

d. Domestic Waste Program

Except for the Southeast and Southwest Distrootiéections in this program area were
dismal.

% Domestic Waste Assessments Collected By
District

- 200.00%

@ 150.00%

2 100.00% i i;
©  50.00%

;é 0.00% = —— i

Multi NWD NED CEN SWD
M District 0.00% 31.83% 15.25% 26.96% 167.39% 52.75% 104.82%

Once assessed, the Northeast, Central and SouticiSisad less success in collecting
the larger fines than did the Northwest, SouthaadtSouthwest Districts.
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Domestic Waste Collections Compared to
Assessments
$6,000.00
$5,000.00 |
£ $4,000.00 |
]
T $3,000.00 |
U
= $2,000.00 |
= Ilil
$0.00 | _ —— _
Multi NWD SED
iMedlanAssessments $0.00 5500.00 54,000.00 $2,812.50 52,000.00 $2,500.00 55,600.00
UMEd'anCOHECUO"'S $0.00 $500.00 |$2,823.00 $1,875.00 | $2,000.00 $1,424.13 | $5,162.50

e. Hazardous Waste

The Central and Northeast Districts had the higasseéssments of all of the districts in

2008. However, they also collected a much lowecqgaiage of those fines. The remaining
districts all collected over 50% of the assesseelsfiwith three of the districts making significant

inroads in collecting fines that were left uncolkt from previous years:

% Hazardous Waste Assessments Collected By
District

150.00%
g 100.00% S—
S 50.00% H H—
* o00% | - b

Multi NED CEN SWD
M District|  0.00% | 112,43%_’ 29.19% | 24.46% | 111.63% | 64.84% | 109.06%

Unlike the other program areas, however, the hazmsrdvaste program saw a significant
discrepancy in the size of the collections. Evesyritt saw a marked tendency towards
collecting the lower fines, rather than the higbees:

36



Hazardous Waste Collections Compared to

Assessments

$25,000.00

$20,000.00 |
w
5 $15,000.00
s
§ $10,000.00 |

$5,000.00 | l

$0.00 | I — - el H_. el
Multi NWD CEN SED SWD

HMedlan Assessments $S0.00 51,700.16 519,400.00 $9,197.00 53,500.00 $2,900.00 53,436.50
uMedlanCoIIectlons $S0.00 $850.95 |5$5,367.50 | $1,000.00 | $1,000.00  $800.00 |51,344.50

f.

Industrial Waste

Industrial waste cases saw a higher collectiontrete many of the other programs, with

each of the districts collecting at least 80% ef dissessed fines:

% Industrial Waste Assessments Collected By
District

g 30000%
§ 20000% |
3 100.00% |
e o B om om om0

Multi NWD CEN SED SWD

:nDistrict‘_ 0.00% 91.38% 261.18% 97.22% | 80.16% 100.00% 177.02%

Not surprisingly, the median collection amountsi@itequalled or exceeded the median

assessments in all but the Northeast District:

37



Industrial Waste Collections Compared to

Assessments
$8,000.00
$7,000.00
" $6,000.00
£ $5,000.00
- $4,000.00
s $3,000.00
$2.000.00 i E
$1,000.00 4
$0.00 hed |
Multi NWD NED CEN SED SD SWD
H Median Assessments $0.00 $5,000.00 | $2,900.00 | $4,500.00 | $5,000.00 | $1,250.00  $2,450.00
i Median Collections $0.00 $5,000.00 | $2,000.00 | $6,800.00 | $5,000.00 | $1,250.00 1 $2,287.50

g Potable Water Program

Every district in the Department collected over 50fthe penalties assessed. The
Northwest District, which assessed the fewest amofifines in this area, collected the highest

percentage of those fines:

% Potable Water Assessments Collected By
District
100.00%
g
é 50.00%
3
0.00%
Multi NWD NED CEN SED SD SWD
‘ M District 0.00% 94.14% 87.30% 86.56% 58.74% 70.00% 76.96%

At the same time, however, the Southeast Distnibtch had the highest assessments in
the state, also collected the fewest percentagjgogk assessments and predominately collected

the lower assessments:
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Potable Water Collections Compared to
Assessments
$2,000.00
" $1,500.00
§
g $1,000.00
I i "} i.l N
$0.00 l _
Multi NED CEN SWD
iMedlan Assessments $0.00 51,750.00 5560.00 $450.00 51 800. 00 $950.00 5500.00
HMedlan Collections $0.00 $1,750.00 5510.00 $300.00 5715 00 | $625.00 5500.00

h. Solid Waste Program

The Northwest District, which had the most assesssna 2008 barely collected any of
them. The remaining districts all collected in escef 50% of the fines that they levied:

% Solid Waste Assessments Collected By District
200.00%

T 150.00% t
)
5 |
2 100.00% |
S

0.00%

Multi NWD NED CEN SED SD SWD
i District 0.00% 2.71% 134.78% 110.00% 157.43% 59.23% 85.12%

Normally districts that collect a majority of theomies assessed against violators also see
median collections roughly equal to the mediansssents that were levied. This did not hold
true for the Southeast District, however. The distiollected well over 100% of the dollars
assessed in 2008, yet the median value of thosectiohs was less than 1/3 of the median of the
assessments, meaning that the fines that werectaadlevere largely on the low end of the

spectrum:
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Solid Waste Collections Compared to
Assessments
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i. Tanks Program

The Southwest District assessed 4.6 times the @h#®e South District (which posted
the second highest level of fines) in 2008, yebltected a lower percentage of its assessments
than all but the Northeast and Central Districtisth® same time, the Southeast District, which
had the fewest assessments of all of the distatts, collected the highest percentage of those

assessments:

% Tanks Assessments Collected By District

200.00% |
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100.00%
50.00% i i i i
0.00% i L

Multi NWD NED CEN SWD
'@ District| 100.00% | 70.67% \ 51.12% | 36.09% | 158.28% | 84.00% ‘ 67.22%

% Collected

The Southeast District also had the highest mealtaerssments of all of the districts in
this program. But it once again failed to recovearenof the high end assessments than of the
lower fines that it levied. The Northwest Distrggw collection medians less than 25% of its

median assessments:
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Tanks Collections Compared to Assessments
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DISTRICT ENFORCEMENT RESULTS

A. Northeast District

A. Case Reports, NOVs, Consent Orders, Final Orders

The district took enforcement in 195 cases in 2@3&ctly the same total as in 2007)
representing 13% of all enforcement cases initiatethe Department. Of the 195 cases, 17
were case reports (10 more than in 2007). 19 NO&fe wsued (compared with 13 in 2007) and
10 final orders originated from the district (6 wassued in 2007). 149 consent orders were
issued, down sharply from the 188 in 2007, but ddywvere long-form consent orders, while
121 were short-form. The latter category represk8186 of all consent orders issued by the
district and, indeed, 62% of all enforcement takgrhe district was in this form.

B. Program Area Enforcement

The Northeast District assessed civil penalties58 cases in 2008. The following chart
provides a breakdownof how those assessments were distributed amengrtlyram areas;

!> Only program areas with actual assessments arensithe same is true for the remaining districe thill be
discussed.
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NED: Number of Assessments / Program Area

¥ No. of Assessments

The data shows that except for the potable wategram, enforcement in the Northeast
District was essentially concentrated on air anidiple water cases with domestic waste, dredge
and fill, hazardous waste and tanks cases beirghlpequally distributed. There were only 4
industrial waste assessments in this industry hess® of the state.

C. Civil Penalty Assessments

The NED assessed civil penalties totaling $1,299,88in 2008. This is a 55% increase
from its dismal 2007 performance. The district’'sfpamance represented 11% of all
assessments by the Department in 2008, a 5% imcheas 2007. The median civil penalty
assessment for 2008 for all programs combined \R&30$.00.
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Assessments in the major program areas broke deviollaws:

Total 2007 :
Program Assessid Median 2008 Median
AG $1,100.00 $0.00 $1,100.00
AP $80,275.00 $1,000.00 $1,000.00
CC $89,037.00 $0.00 $89,037.00
CuU $2,500.00 $0.00 $1,250.00
DW $151,922.81 $2,812.50 $4,000.00
EP $26,634.94 $1,250.00 $1,000.00
HW $728,343.00 $6,285.00 $19,400.00
W $12,750.00 $10,000.00 $2,900.00
PW $73,296.00 $455.00 $560.00
SL $4,000.00 $0.00 $4,000.00
SW $11,500.00 $4,000.00 $3,500.00
TK $118,030.00 $4,500.00 $2,000.00

The median assessments for the following programdenperformed the Department as a
whole: air, waste cleanup, dredge and fill, indaktvaste, potable water, solid waste and tanks.

The hazardous waste and domestic waste prograrfosmed significantly better than the
statewide median.

D. Civil Penalty Collections

2008 saw a decline in collections with a total 51%,427.23. The NED collected 9% of
all collections by the Department in calendar y2208, also a decline from 2007.

B. Northwest District

A. Case Reports, NOVs, Consent Orders, Final Orders

The NWD sent 9 Case Reports to OGC in 2008, fouefehan in 2007. It issued 8
NOVs, during the same time period, the same ayéasst It issued 2 Final Orders and 278
Consent Orders, a small increase over 2007. 184ed?78 Consent Orders, i.e. 66.19%, were

short-form consent orders, again an improvement 20@7, but still the second highest in the
state.

The NWD issued 11% of all Case Reports stateweds, than in 2007. It issued 9% of

the NOVs and 4% of all Final Orders. 21% of all €emt Orders were issued by the NWD in
2008, the second highest percentage in the state.
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B. Program Area Enforcement

The Northwest District assessed civil penaltie308 cases in 2008. The following chart
provides how those cases were distributed acraggam areas:

NWD: Number of Assessments / Program Area

M No. of Assessments

82
66
38
1
g 0
SRR
D DA P (V) /\ P\

The numbers reflect an increase in the numberlmésdass, dredge and fill, hazardous
waste assessments, and stormwater runoff assessnvliie the number of air, domestic waste,
potable water and solid waste assessments decreased

C. Civil Penalty Assessments

The district assessed civil penalties totaling 83,881.40 in 2008, a slight increase over 2007,
but the fourth straight year that the district Bhewn improvement in civil penalty assessments.
The largest assessment was in a solid waste casetthe Louisiana Investment Group with
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the second highest being a domestic waste casesagainta Rosa County. Otherwise, the

assessments were evenly distributed.

Assessments in the major program areas for thehiWedt District broke down as

follows:

Total : 2008
Program Assesstd 2007 Median Median
AB $105,650.00 $2,500.00 $3,125.00
AG $9,875.00 $850.00 $1,275.00
AO $16,200.00 $3,500.00 $3,250.00
AP $8,750.00 $942.50 $4,375.00
AV $16,200.00 $6,500.00 $2,500.00
DF $215,467.50 $1,000.00 $1,500.00
DW $892,750.00 $1,125.00 $500.00
EP $2,000.00 $2,000.00 $2,000.00
HW $148,070.15 $2,900.00 $1,700.16
W $58,018.75 $2,100.00 $5,000.00
PW $18,775.00 $1,000.00 $1,750.00
RO $84,325.00 $1,000.00 $3,100.00
SL $14,500.00 $1,000.00 $1,500.00
SW $692,000.00 $3,250.00 $3,250.00
TK $100,500.00 $4,250.00 $5,500.00

Median assessments rose in every program areatdecé@mzardous waste, domestic

waste in 2008, and two sub-air programs (AO and.Adxh the domestic waste and hazardous

waste programs saw significant decline. While tidustrial waste program saw a substantial
increase in median assessments the total industaigte assessments dropped by over

$200,000.00.

D. Civil Penalty Collections

$1,032,357.99 in civil penalties were collectedioy NWD in 2008, a sizeable increase
over the district’s performance in 2008. This destcollected more penalty dollars (19% of
total) than any other district except for the Sewght District (36%) in 2007. This is a
significantly better performance than in 2007.
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C. Central District

A. Case Reports, NOVs, Consent Orders, Final Orders

The district submitted 9 Case Reports to the OGEODBB. It issued 12 NOVSs, 6 Final
Orders, and 181 Consent Orders. With the excepfiaonsent orders, each enforcement
mechanism increased in 2008 when compared with.Zll@ate were 14 fewer consent orders
issued in 2008 than in 2007. When looked at oaragmtage basis, the district submitted 12% of
all Case Reports, 14% of all NOVs, 11% of all Fi@atlers, and 14% of all Consent Orders.
60% of the consent orders issued by the districewsbort-form consent orders, a 5% decline
from 2007.

B. Program Area Enforcement

The following chart provides the number of casewlich civil penalties were assessed
by the Central District by program area in 2008:

46



CEN: Number of Assessments / Program Area

* No. of Assessments

There were more air, domestic waste (1), hazard@asse (7) and mangrove alteration
cases in 2008, compared to 2007. The districtsassecivil penalties in fewer cases in the
dredge and fill, industrial waste, potable watedt aalid waste programs.

C. Civil Penalty Assessments

The CEN levied $2,462,553.41 in civil penalty assesnts in 2008, a 69% increase over
2007! The assessments totaled 21% of all assessistatgéwide, the highest percentage of all of
the districts. In 2007 the district accounted fa¢d.of all of the assessments statewide.

Assessments in the major program areas for ther@ddistrict broke down as follows:
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Total : 2008
Program Assessid 2007 Medians Medians
AB $800.00 $2,500.00 $800.00
AP $1,131,183.00 $4,500.00 $4,250.00
DF $95,660.00 $750.00 $1,000.00
DW $313,225.00 $2,000.00 $2,812.50
EP $250.00 $0.00 $250.00
HW $724,125.41 $9,461.00 $9,197.00
W $62,960.00 $2,200.00 $4,500.00
MA $1,000.00 $1,000.00 $500.00
PW $49,850.00 $900.00 $450.00
RO $3,500.00 $0.00 $3,500.00
SL $2,700.00 $600.00 $2,700.00
SW $8,000.00 $20,400.00 $2,500.00
TK $69,300.00 $7,000.00 $4,500.00

Median assessments dropped in seven of the thipi@gmam areas in 2008. Most
notably the declines included hazardous waste sis®#ds, though there were also significant

declines in the asbestos, potable water, solidenaasdl tanks programs. Improvements were seen

in domestic and industrial waste in particular.

D. Civil Penalty Collections

Although the district saw significant increasesgsessments in 2008g penalties that
were actually collected dropped significantly to $94,185.59, as compared to the

$952,907.08 that was collected in 2007.

D. Southwest District

A. Case Reports, NOVs, Consent Orders, Final Orders

19 Case Reports were submitted by the districObB2four fewer than in 2007. This
represents 24% of all such reports submitted stdeewhe district also issued 31 NOVs (a
sizeable increase over 2007), or 37% of all suags. It issued 12 Final Orders (21%). 315

Consent Orders were issued out of this distrianfgared with 363 last year), which represents
24% of all Consent Orders issued by the Departime2®08. 81% of the Consent Orders issued
by the district were short-form consent orders, parad to 68% last year. 24 long-form consent
orders were issued out of this district in 200, st of any district. However, it utilized the
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short-form consent order as the primary means fofre@ment in 68% of all of its enforcement
cases in 2008 which is also the highest percerabgpy of the districts.

B. Program Area Enforcement

The following chart provides the number of enforeeincases in which civil penalties
were assessed by the Southwest District by prograanin 2008:

SWD: Number of Assessments / Program Area

* No. of Assessments

Six program areas saw increases in the numbarfofaament filings from 2007. Those
program areas were general air permitting, wastenclp, phospho-gypsum, potable water,
stormwater runoff and tanks. Significantly howeubere were significant declines in dredge
and fill assessments, as well as domestic wasteyth@us waste and industrial waste.
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C. Civil Penalty Assessments

Civil penalty assessments fell sharply for thigriisin 2008, the second straight year of
declines. The SWD levied civil penalties totalir®y#80,776.76a 60% drop from the
$3,787,423.28 that was assessed in 200fe district accounted for 20% of all penalty
assessments by the Department down sharply from. 200ile the performance dropped in
2007, the district continues to be the single nagsfressive district in the Department in this

category.

Assessments in the major program areas for theh®egt District broke down as

follows:
Total . 2008

Program Assesstd 2007 Medians Medians
AB $3,000.00 $650.00 $3,000.00
AC $13,750.00 $1,625.00 $1,625.00
AF $17,200.00 $3,550.00 $7,200.00
AG $16,310.00 $904.00 $1,450.00
AO $29,792.00 $4,000.00 $6,396.00
AV $5,075.00 $3,000.00 $875.00
Cu $73,547.00 $0.00 $23,250.00
DF $201,100.00 $1,600.00 $2,200.00
DW $467,059.00 $6,000.00 $5,600.00
EP $3,000.00 $0.00 $3,000.00
HW $282,315.10 $4,300.00 $3,436.50
W $78,305.00 $4,000.00 $2,450.00
MA $4,857.00 $1,430.00 $1,199.00
MN $76,480.90 $0.00 $76,480.90
PG $21,540.00 $0.00 $5,000.00
PW $73,775.00 $800.00 $500.00
RO $7,500.00 $24,435.00 $3,000.00
SL $8,000.00 $1,000.00 $1,500.00
SW $116,661.60 $6,250.00 $6,625.00
TK $781,509.16 $4,050.00 $4,600.00

Many program areas saw increases in their medsgsasients in 200But it is
likewise true that significant programs such as domstic waste, hazardous waste, industrial
waste and potable water all saw significant declirsein their median assessmentdhis is the
second straight year of declining numbers in thaektic waste, potable water and solid waste

programs.
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D. Civil Penalty Collections

The Southwest District collected $1,970,667.06iwil penalties in 2008 compared with
$1,976,994.90 that it collected the previous yé&hrs is the second straight year of declining
collections. lIts collections accounted for 36%albtthe monies collected by the Department
across the state, once again the highest perceotadjeof the districts.

E. Southeast District

A. Case Reports, NOVs, Consent Orders, Final Orders

The SED issued 5 NOVs in 2008, 8 fewer than in 20@7Case Reports were sent to the
OGC in 2008, two less than the number sent in 208&.district issued 3 Final Orders. It also
issued 98 Consent Orders, 83 less than in 2007.d33Pe consent orders that were issued were
short-form consent orders. The SED accounted & @ball Case Reports sent to the OGC in
2008, 6% of the NOVs, 5% of the Final Orders andd%ll Consent Orders. Generally, the
numbers all point to weakening performance in 2008.

B. Program Area Enforcement

The following chart provides the number of civilnadty assessments made by the
Southeast District by program area in 2008:
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SED: Number of Assessments / Program Area

™ No. of Assessments

The industrial waste program had one more asse$sm2@08 than it did in 2007, i.e. it
was essentially unchanged. Otherwise, significactides in assessments were seen in the
following programs: Dredge and fill (26 fewer in(B), domestic waste (12 fewer), hazardous
waste (22 fewer), mangrove alteration (9 fewerjaple water (5 fewer), solid waste (4 fewer),
tanks (16 fewer) and underground injection (3 fgwlerother words, the district essentially
backed off civil penalty assessments in 2008.

C. Civil Penalty Assessments
Even though assessments were levied in fewer 0a2€98, the district did see a healthy
increase in the dollars assessed. $2,212,838.00¢c@ase of $1,000,198.06, or 82.48%, over

2007. This performance accounts for 19% of alll@enalty assessments levied by the
Department in 2008. This performance is the fobekt performance in the state.
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Median assessments in the major program areakdd@dutheast District broke down as

follows:

Total : 2008
Program Assesstd 2007 Medians Medians
AB $700.00 $1,500.00 $350.00
AF $500.00 $0.00 $500.00
AG $9,090.00 $946.50 $1,500.00
AP $1,737,035.00 $2,137.50 $10,665.00
AV $4,625.00 $0.00 $1,062.50
CuU $9,500.00 $3,500.00 $1,000.00
DA $2,000.00 $0.00 $2,000.00
DF $33,150.00 $2,000.00 $1,100.00
DW $122,800.00 $7,500.00 $5,500.00
HW $67,104.00 $5,600.00 $3,500.00
W $63,000.00 $2,000.00 $5,000.00
MA $9,749.00 $2,000.00 $650.00
oC $1,000.00 $0.00 $1,000.00
PW $23,460.00 $1,100.00 $1,800.00
S1 $40,500.00 $0.00 $2,000.00
S3 $9,500.00 $0.00 $9,500.00
SW $7,400.00 $4,500.00 $3,700.00
TK $36,725.00 $6,000.00 $5,412.50
uC $35,000.00 $11,400.00 $35,000.00

Median assessments dropped in the following progreeas: asbestos, waste cleanup,
dredge and fill, domestic waste, hazardous wastmangrove alteration, solid waste and tanks.
Annual averages for dredge and fill and domestistevdeclined for the second year in a row.

The obvious question is how the district could @ase the dollars assessed and yet see
declines in so many major program areas. It appgbatghe answer is that one case, DEP vs.
Montenay Power Corporation, gave the district aificant boost in dollar assessments. That
one case alone, assessed penalties of $1,698,627 Wl0lations of air program rules. If that
case were factored out of the equation the distrietld have actually seen lower dollar
assessments in 2008—more accurately reflectingelfermance shown in the median
assessment results. By way of contrast, the higltessissment in the hazardous waste program
(touted as being tougher on polluters now) wasregaishland, Inc. in the amount of

$19,724.00.
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D. Civil Penalty Collections

The SED collected $651,989.85 in civil penaltie2@®8, a modest increase of
$29,048.48 from 2007’s performance. This accoufaed2% of all dollars collected by the
FDEP in civil penalties in 2007.

F. South District

A. Case Reports, NOVs, Consent Orders, Final Orders

The SD sent 9 Case Reports to the OGC in 2008.8Nénd 3 Final Orders were
issued in 2008. While the first 3 results were nsbd@provements over 2007, the 176 Consent
Orders that were issued were fewer than the 1209@8. The SD accounted for 12% of all Case
Reports, 6% of the NOVs, 5% of the Final Orders dith of all Consent Orders. Of the consent
orders that it issued, 56% were short-form, on@ratipe lowest percentage in the state

B. Program Area Enforcement

The following chart provides the number of civilnadty assessments issued by the
Southeast District by program area in 2008:
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SD: Number of Assessments / Program Area

® No. of Assessments

Increases in the number of assessments were sdenfmilowing programs: dredge and
fill (1), industrial waste (1), state lands (5)lidavaste (2) and tanks (12). Once again, however,
the number of assessments in major program aredgisiged to decline. The following programs
saw declining numbers: air (8), asbestos (4), domesste (2), hazardous waste (10) and
potable water (12).

C. Civil Penalty Assessments

Civil penalty assessments levied by the SD amouiat&d6 of all assessments levied by
the FDEP in 2008, a modest 1% improvement from 20@&sessed $847,313.92 for the year, a
$108,500.92 (15%) increase from the penalties asddsy the district in 2007.

Assessments in the major program areas for thehSistrict broke down as follows:

Program A-srgéaslst\d 2007 Medians Msgio:ns
AB $38,250.00 $2,000.00 $2,000.00
AG $4.575.00 $1,062.50 $600.00
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AP $425.00 $2,525.00 $425.00

AV $15,405.00 $5,500.00 $7,702.50
DF $225,329.61 $1,600.00 $2,760.00
DW $125,092.00 $3,000.00 $2,500.00
EP $3,000.00 $0.00 $3,000.00
HW $126,237.31 $3,365.00 $2,900.00
IW $2,500.00 $3,000.00 $1,250.00
PW $42,500.00 $500.00 $950.00

SL $47,300.00 $1,100.00 $2,000.00
SW $45,750.00 $3,750.00 $4,075.00
K $170,350.00 $2,250.00 $3,500.00
ucC $600.00 $0.00 $600.00

This district appeared to follow the trend of thieey DEP districts, while there were
increased median assessments in some areas, threpmgrams, including hazardous waste,

generally saw declines in the medidhs.
D. Civil Penalty Collections
$544,311.53 was collected by the SD in 2008, $8185(18%) more than it collected in

2007. The amount collected represents 10% of dkcocollected by the Department in civil
penalties in 2008.

G.  All Other Enforcement

A host of other cases, primarily stormwater rurcafées and beaches and coastal systems
cases are handled by the Department’'s headquart€atlahassee. These cases are cumulatively
referred to as the “remaining categories.”

A. Case Reports, NOVs, Consent Orders, Final Orders

The remaining categories sent 3 Case Reports 0@ in 2008. They issued 5 NOVs,
20 Final Orders, and 110 Consent Orders—all figuepsesenting improvements over 2007. The

® The chart above (as do they all) breaks out thews air programs. A cursory review
of the same would lead to the conclusion that te&ick significantly improved its enforcement
of the air rules based on the improvement in A\bertément. In fact, however, the median of all
air programs combined in 2007 was $2,02510@008 it fell to $550.00.
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remaining categories therefore accounted for 4&ld@ase Reports, 6% of the NOVs, 36% of
the Final Orders and 8% of all Consent Orders.

B. Program Area Enforcement

The following chart provides the number assessmsst®d by Other Enforcement by
program area in 2008:

Multi-District
Number of Assessments / Program Area

™ No. of Assessments

C. Civil Penalty Assessments

Civil penalty assessments dropped in 2008, fronb§EB.25 in 2007 to $180,637.25.
This accounts for 2% of all assessments leviechby-DEP in 2008. Assessments broke down
as follows:

Total : 2008
Program Assesstd 2007 Medians Medians
AP $3,100.00 $0.00 $3,100.00
AW $2,500.00 $2,000.00 $2,500.00
BS $18,900.00 $2,000.00 $750.00
MN $8,000.00 $12,500.00 $3,000.00
RO $134,137.25 $600.00 $392.00
TK $14,000.00 $14,000.00 $14,000.00
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Median assessments dropped in the two programslikelstto be handled out of
Tallahassee—beaches and shores and stormwatef, tomibf of which saw sizeable decreases.

D. Civil Penalty Collections
$178,540.75 was collected by the remaining categan 2008, significantly less than

they collected in 2007. The 2008 performance regprss3% of all dollars collected by the
Department in civil penalties in 2008.

CONCLUSION

The data produced by the Department show mixedtses&irst, over the past years we
have been highly critical of the Department’s em@reasing use of short-form consent orders as
the mechanism used to resolve enforcement caseghd-first time in years, the use of this
mechanism dropped (with the notable exception ®@Sbuthwest District) while case reports,
notices of violation and model consent ordersredieased. To be sure, the usage of long-form
consent orders declined once again; however, Wées that it is encouraging to see less of a
reliance on short-form consent orders that realfifi are nothing other than the equivalent of a
traffic ticket. It will take some time to tell ihe trend is lasting, or whether 2008 was an
aberration.

The troubling aspect of the results is that in 20@7Secretary very publicly stated that
the Department was changing its penalty policy shahthe penalties would be higher and their
issuance would no longer be seen as the cost n§disiness in Florida. When civil penalty
assessments declined last year we did not belatdhe decline was due to the policy not
having had a chance to work. Frankly, this is beedbe Department now has a long history of
being lax on environmental violators, coupled vathaggressive public relations machine
designed to sell the public on a parallel reaR§08 saw both a decline in the number of
assessments in all but one district, as well ascliree in the dollars assessed. This includes the
one program area that the Department was mostensiwould see higher penalties—the
hazardous waste program. In addition, the medisesasnents in the hazardous waste program
declined.

In looking at the dredge and fill program we in&ddhe case of an unpermitted activity
that was discovered by way of a citizen complamydo have the Department waive all fines,
so long as the violator paid the permit applicatea followed by the issuance of a permit by the
Department. While this was a relatively small cas® instructive about how the Department
views its mission: it is to be the kind, compasaieimoderator that is there to educate the
public. These are good qualities, at least forcthesroom. But when it comes to a regulatory
framework it doesn’'t work effectively. That was pem in stark fashion this year with the
economic meltdown enabled by a failure of fedegalnies to exercise proper oversight over the
financial markets. There is no reason to thinkrésilt should be any different in the
environmental sector. Indeed, the lesson learnatidgredge and fill case in Jacksonville is that
a violator can engage in unpermitted activity Witthe concern of consequences because even if
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the violator is caught, the Department will makads right for him or her. We have seen how
miserably this philosophy failed in the financiattor. If we are to avoid similar results in our
environment we would respectfully suggest that whaesperately needed is for the Department
of Environmental Protection to remember that & iegulatory agency—not the Mister Rogers

of developers and industry.

2008 was the year in which the Governor proposatiRlorida purchase heavily
contaminated property owned by U.S. Sugar in cmléacilitate the restoration of the
Everglades, a national treasure. While there afiaitidy positive aspects to the state acquiring
ownership of this environmentally sensitive ardaeiérs considering that current estimates place
the cleanup costs of this property in the hundddsillions of dollars. We reported last year
that over the course of the past twenty (20) ydastate has fined U.S. Sugar a grand total of
less than $17,000.00 because of its actions iraocainating the environment. See
http://www.peer.org/news/news_id.php?row_id=11d8wus, the taxpayers will be asked to pay
for the cleanup caused by this industry giant. \ihtt in mind, one must ask whether or not
Floridians can expect to see serious environmemtarcement from this point forward in the
two districts (Southeast and South) that overseg@imental compliance in the region. Itis a
serious question since these two districts ardvibdeast effective districts in environmental
enforcement in Florida. The bottom line is thaeefive Everglades restoration will not occur
unless the districts that are charged with enviremial oversight aggressively crack down on
polluters because continued uncontrolled introdunctf pollutants into source waterbodies all
but guarantees that restoration efforts will bgédy futile.

At the same time that assessments were droppiteysti so too were collections—by
almost 10% compared to 2007. Indeed, 4 of the @Bicis posted results showing that they
collected less than 50% of the dollars that wesessed overall. While the single highest
assessment was $1,698,627.00, the single highsttan was $190,000.00. From a deterrence
standpoint it doesn’t matter that much how highakgessment is, if minimal effort being
expended to collect the money.

There are perhaps many reasons for the poor peafarenseen in 2008, not the least of
which is the continued chipping away at the Departtis budget. The effect of the legislative
cuts can only be expected to have a negative inggaetmployee morale. This is perhaps part of
the reason why the number of assessments drop@&d8+—atfter all, sooner or later fewer
motivated employees will translate into fewer ca3é® problem is that this drop in assessments
also means a drop in revenue to the Departmentdidein revenue includes a drop in salary
dollars, because many of the fines collected agd us pay salaries. Thus, in very real terms we
see a Department that year after year asks faygebbudget while at the same time failing to
use all of the means at its disposal to ensueffigstive operation. It is the equivalent of the
child who kills his parents and then pleads foreypdrecause he is an orphan.

As Floridians know, the budget cuts by the Legiskatare also having serious negative
impacts upon local governments, many of which aiadforced to close programs and lay off
employees. If we look at the fines levied agairdipers in 2008 we see a continuation of what
we saw in 2007; over 50% of the biggest fines vieveed against governmental entities, all but
one of which were local. Local governments fromoasrthe state are generously represented in
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the entire list of civil penalty assessments levagdhe Department in practically every program
area. With increasing budget cuts we can expesg¢écahis list grow.

The problems identified above are not insurmousetall fact, in some respects they
should be relatively easy to overcome if Floridisrant to see a future in which Florida’s
environment is protected in a manner that allovesrtho drink the water free of concern about
the pollutants they are ingesting. Or perhapsdfemncern about whether their homes will be
wiped out by the next major hurricane because thitawds have been destroyed by developers.
Or free of concern about whether they can swinmenGulf or the Atlantic without being
exposed to pollutants discharged by dischargersehoeatest benefactors reside in Florida’s
Legislature. No, the problems can be correctedhimiDepartment’s history suggests that the
correction will only be realized when the Legiskatis serious about protecting Florida’s
environment and when the people who currentlynsitgper management positions have been
replaced by people who honestly want to see enwiemtal protection be more than just a catch
phrase. In short, it means that the public willdh&v demand changes.
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APPENDIX

ENFORCEMENT HISTORICAL OVERVIEW

FDEP has long used an approach to enforcemennttiatied a strong emphasis on the
use of civil litigation in the state’s circuit cdsr This approach provided the FDEP with the
ability to seek hefty civil penalty assessmentsrajaviolators, while simultaneously sending a
message to the community that environmental vimtativould not be taken lightly. The filing of
such lawsuits was initiated by the filing of caeparts that originated in the district offices and
went to the FDEP’s Office of General Counsel (OG@wever, the filing of lawsuits lost favor
politically in the late 1990s. The result was asistent decrease in the number of civil circuit
court filings each year.

The FDEP’s next strongest enforcement tool wassieance of Notices of Violation
(NOVSs). NOVs are also initiated in the districtioéis and are filed by the OGC. Once filed they
are similar to circuit court lawsuits, though theee brought before an administrative law judge
(ALJ) at the Division of Administrative Hearingsntil 2001, ALJs were unable to levy civil
penalties in these cases. Thus, the NOVs werelstte Department to bring about direct
environmental improvements—both long and short téfter implementation of legislation in
2001, the FDEP was authorized to seek civil peredgessments via the issuance of NOVs and
the ALJs were given statutory authority to impossegssments where warranted. This change in
law stopped what had been a general decline irstiiance of NOVs. 2002 saw the first
dramatic increase in their usage.

Historically, the most frequently used enforcemntent has, without question, been the
use of Consent Orders, both long-form and shortif@onsent Orders (COs) are negotiated
agreements between the FDEP and the violator wh#reiviolator agrees to undertake certain
actions to reverse environmental damage causedkebyidlator’'s actions. In addition, COs most
often require the payment of civil penalties. Canig@rders typically take the following form:

* Long-form COs are used in order to require corvecéictions on the part of the
violator, as well as to require increased moni@ohthe violator’'s future
activities. They also typically require the paymehtivil penalties.

* Model COs are essentially long-form COs that haaenlpre-approved by the
OGC, thus allowing the individual districts to issiine Model CO without prior
consultation with the OGC. They also provide far #ssessment of civil
penalties.

» Short-form COs are, according to the FDEP “EnforeenManual” to be used
only in those cases in which the violations havesee and no further follow-up is
required by the Department. Thus, these COs onjyire the payment of civil
penalties.

Historically, the FDEP relied heavily upon Long+oCOs and Model COs in its
enforcement cases. Thus, there was a demonstratbi@@asurable showing of its efforts to not
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only require environmental remediation, but to alsguire increased monitoring of known
violators. However, as was pointed out in FloridgER’s 2007 report on the FDEP’s history
over the past 20 years, the use of Long-form C@stevaning in the 1990s. There was also a
sharp increase in the number of Short-form COs.

http://www.peer.org/docs/fl/08 25 11 fl rpt_on_brstal enforcement.pdf

The Department also tracks the number of final & tleat it issues each year. These are
administrative orders akin to the final orders ebby judges in state circuit courts. These final
orders are binding upon the Department and thetad. They are enforceable in circuit court.
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