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About PEER

Public Employees for Environmental Respon-
sibility {PEER) is an association of resource
managers, scientists, biologists, law enforce-
ment officials and other government profes-
sionais committed to upholding the public
trust through responsible management of the
nation’s environment and natural resources.
PEER advocates sustainable management of
public resources, promotes enforcement of
environmental protection laws, and seeks to
be a catalyst for supporting professional
integrity and promoting environmental ethics
in government agencies.

PEER provides public employees commit-
ted to ecologically responsible management
with a credible voice for expressing their
concerns.

PEER’s objectives are to:

1. Organize a strong base of support among
employees with local, state and federal
resource management agencies;

2. Inform the administration, Congress,
state officials, the media and the public
about substantive issues of concern to
PEER members;

3. Defend and strengthen the legal rights of
public empioyees who speak out about
issues of environmental management;
and

4. Monitor land management and environ-
mentai protection agencies.

PEER recognizes the invaluable role that
government employees play as defenders of
the environment and stewards of our natural
resources. PEER supports resource profes-
sionals who advocate environmental protec-
tion in a responsible, professional manner.

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125

Phone: (202) 265-PEER
Fax: {202} 265-4192
E-Mail: 76554.133@compuserve.com
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Business as Usual

About This Report

This is the story of the mismanagement of the
Eldorado National Forest and the subsequent
cover-up by the U.S. Forest Service.

This PEER White Paper was prepared
from a review of the official investigation of
this case, U.S. Forest Service Report of
Investigation #801-0354. This White Paper
reproduces exhibits and excerpts from this
official investigation,

The Report of Investigation is now sealed
from pubiic view by a protective orderin a civil
case involving a claim by a timber company
against the federal government (Wetsel-Oviatt
Lumber Company v. United States, No. 388C
[Fed. CL.1} entered Aug. 16, 1995.

The protective order was sought by the
Department of Justice, representing the For-
est Service, to prevent disclosure of the
report to the public. in seeking the protective
order, the Justice Department asserted sev-
eral grounds for the claim that the report was
“privileged” from release, including (a) that
the report was an internal document used in
decision making, (b) that it was an investiga-
tory report compiled for law enforcement
purposes, and {c) that release of the docu-
ment could facilitate retaliation against confi-
dential sources and whistleblowers.

Despite these claims of privilege, the
Forest Service Washington, D.C., Office re-
ieased the report under the Freedom of infor-
mation Act to the staff of Public Employees
for Environmental Responsibility on the very
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day that the protective order was being en-
tered in the court case out in California.

This past fall, the Forest Service requested
that the documents be returned to the agency.
PEER refused the request. On Jan. 17, 1996,
in a memo to all employees, Forest Service
Chief Jack Ward Thomas announced a new
policy that no documents be released o the
public if “prospective or current litigation ...
may be affected by release of the records”
uniess the release is specifically approved by
the Office of General Counsel of the U.S.
Department of Agriculture, This new policy
may be at variance with the Freedom of
Information Act and certainly flies in the face
of President Clinton’s Oct. 4, 1983, directive
on executive branch openness.

Two years earlier, incoming Chief Tho-
mas pledged, in his first official act, that
during his tenure "We will:
> Obey the law.
> Tell the truth.
> Impiement ecosystem management.
>» Develop new knowledge, synthesize re-
search, and apply it to the management of
natural resources.
> Build a Forest Service organization for the
21st century,

» Trust and make full use of our hard-
working, expert workforce.”

PEER is proud to serve conscientious
public employees who took Chief Thomas at
his word.

Jeff DeBonis
PEER Executive Director
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l. Executive Summary

.S. Forest Service managers who com-
| ,mitted environmental violations that
will cost the taxpayers tens of millions
of dollars through mismanagement of timber
sales on the Eldorado National Forest have
been promoted and commended while the
officials who reported the violations have
been stripped of their responsibilities.
Gross lack of accountability is the rule
and not exception within the Forest Service;
a tale like this is occurring every day in our
nation’s public rescurce agencies. This is
business as usual.

“Screw Up and Move Up”

In January 1994, managers of the Eldorado
National Forest (located in northern Califor-
nia, bordering Lake Tahae) were forced to
suspend 24 timber sales that had aiready
been let for contract to logging companies.
This was the largest withdrawal of con-
tracted sales (totaling more than 110 million
board feet) in the history of the United States.

As a result of the sale withdrawals,
American taxpayers are facing up to $30
million in claims for breach of contract from
the affected timber companies. In January
1996, the Forest Service paid $400,000 to
settle the first three claims from the six
affected timber companies. Other claims are
being filed and still others are in litigation. The
costs to taxpayers are rising daily from the
lawyers’ fees and other expenses generated
by the claims that are in litigation now.

This unprecedented wholesale withdrawal
of sales was necessitated by failure of
Eldorado managers to prepare accurate envi-
ronmental documentation required by law
before National Forest timber may be offered
for sale. Nearly two years of unproductive
investigation by the U.S. Attorney for the
Eastern District of California, the U.S. Depart-
ment of Agriculture, and the Forest Service,
itself, into who was responsible for the situ-
ation has further swelled the taxpayer's tab
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by, at least, an additional million doliars. The
Eidorado National Forest (ENF) has spent still
another %3 million preparing new environ-
mental reviews for the suspended sales.
Despite a referral for criminal prosecution
of both the ENF Supervisor and the Timber
Management Officer and admissions by For-
est Service officials that federal environmen-
tal laws were broken, no action was taken
against any of the responsible employees. In
fact, just the opposite occurred:
» Rex Baumback, the Timber Management
Officer for the ENF, was promoted from GS-
13 to GS-14 and moved to the Washington
Office as a “specialist for timber sale con-
tract administration” for the national timber
program. Baumbeck explained to a local ac-
tivist that people in the Forest Service timber
program are never punished, those who
“screw up, move up.”
> John Phipps, the Forest Supervisor, was
commended and remains in charge of the
Eldorado National Forest.
» The resource staff on the Eldorado who
repeatedly reported the problems with the
suspended sales are being stripped of re-
sponsibilities through a “reorganization.”

Little Ado About Much

Despite the glaring probiems with the
ENF timber saies, the Forest Service initiated
no investigation of the situation. Instead it
took a “whistleblower” complaint to the
USDA Office of Inspector General {OIG) to
prompt an official review. Rather than con-
duct an independent review, however, OIG
referred the matter back to the Forest Ser-
vice to investigate itself.

Early in the investigation, the U.S. Attor-
ney for the Eastern District of California
considered criminal prosecution of ENF man-
agers for conspiracy to violate environmental
statutes and for making faise official state-
ments in preparing the sales. Ultimateiy, the
U.S. Attorney’s office declined to prosecute.
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The Assistant U.S. Attorney who communi-
cated the decision stressed that this declina-
tion was not meant to exonerate the Forest
Service managers but was meant to free the
agency to take administrative action against
those responsible.

The Forest Service Special Agent who
conducted the investigation either missed or
omitted the “smoking gun” memo from the
timber manager in 1991. In that memo, the
timber manager admitted he knew that the
environmental documentation for the timber
sales was inadequate from the beginning.

The Special Agent's investigation did
uncover:
> An ENF District Ranger who admitted that
she and her colleagues felt “immune” from
the National Environmental Policy Act and
other environmental laws;

» Numerous withesses (both from within
and outside the Eidorado, including the attor-
ney assigned by the USDA Office of Generai
Counsel to assist ENF on timber issues) whose
sworn statements indicate that environmen-
tal specialists were “intimidated,” “harassed,”
“attacked” and subjected to “relentless pres-
sure” for raising concerns that would possibly
impede timber sales; and

» Eldorado managers repeatedly stating that
the top priority was meeting timber targets
even though those targets were “unreal” and
that expertise was not heeded if it would
impede “getting the cut out.”

The Buck Doesn’t Stop Anywhere

On Jan. 26, 1994, the Deputy Chief and
top-level staff of the Forest Service were
briefed on the situation by top Eldorado staff.
The ENF managers argued that the sales had
to be canceled or modified, despite the tre-
mendous financial liability entailed, because
the sales had been prepared illegally and
would violate several key environmental laws
if consummated.

The investigative report bounced around
the Forest Service Washington, D.C., Office
for the next year, On Juily 1, 1994, the head
of the Forest Service’s timber program wrote
that the ENF manager, Baumback, was sim-
ply “doing his job to keep the timber program
on track ... . [I]t is no different than [sic] the
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strong advocacy made by other staff far their
programs ... .” Six months later, Deputy
Forest Service Chief Gray Reynolds concluded,
“[W]e are unable to determine if an adminis-
trative violation occurred or clearly place
cuipability.”

Report Becomes

an Official Secret

In early August 1995, the Forest Service,
after consultation with the USDA Office of
General Counsel, deemed the investigation
to be “closed” and released the investigation
report to members of the public who had
requested it under the Freedom of Informa-
tion Act. On Aug. 16, the Department of
Justice obtained a protective order from
Judge Lawrence Margolis of the U.S. Court
of Federal Claims in one of the breach of
contract suits against the Forest Service
{Wetsel-Oviatt Lumber Company v. United
States, No. 389C (Fed. Cl)} sealing the
investigative report from disclosure to the
public.

Lessons Unlearned

The three-year ordeal within the Eldorado
National Forest has produced no reform of its
timber management program, no reform of
its environmental planning efforts, and no
reform of internal communication or person-
nel practices.

The only change in the aftermath of this
expensive debacle was to strip the resource
staff of compliance responsibilities so that, in
the words of the ENF Supervisor's reorgani-
zation proposal, these responsibilities will
“be non-functional” and their application “neu-
tralized.”

The timber program on the Eldorado Na-
tional Forest remains paralyzed by these
recent events, but the forest is under re-
newed political pressure from the local con-
gressman, John Doolittle, to begin an ambi-
tious program of salvage logging. The 24
canceled sales are still being re-evaluated and
eventually may be offered again for sale but
only at a fraction of their original volume.
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II. The Unfolding Fiasco

(USFS) designated approximately 37 par-

cels of Eldorado National Forest land as
“simber sales,” areas of land designated for
timber harvest. Each of these sales was
designated a “green” timber sale because the
timber in question would be harvested from
living trees. Prior to awarding these sales, the
USFS was required by law to first perform
extensive ecological reviews on the land, to
determine the effects of the logging — par-
ticularly any adverse effects that might cause
irreparable damage to the environment. The
required review (called environmental assess-
ment, or EA) includes an assessment by
wildlife biologists, archeclogists, geologists,
hydrologists, botanists and soil scientists of
the effects of the removal of timber on the
land. The EAs have to be completed before a
timber sale can legally be put out to bid. An
EA typically takes approximately one to two
years to complete, and an approved EA must
be in existence prior to a decision notice being
signed. The decision notice is the final docu-
ment that declares logging on the land will
cause no significant impact on the environ-
ment.

All 37 timber sale decision notices were
approved.

Prior to these sales being harvested, how-
ever, the Regional Forester for Region 5
{California) imposed a moratorium on the use
of herbicides pending completion of an envi-
ronmental impact statement on such use.
These sales required the use of herbicides to
assure regeneration. in addition, the forest
was affected by a serious drought {and result-
ant insect damage to the weakened trees).
Because of the moratorium and large amount
of salvage wood (dead and dying trees) cre-
ated by the drought, 24 of these sales were
not put out for bid, but were instead shelved,
and the timber companies were allowed to
harvest the salvage wood instead.

Every year, each National Forest was
given a “timber production target” to meet.

In the early 1980s, the U.S. Forest Service
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Within existing laws and regulations, the
Forest attempts to prepare and sell a certain
amount of timber to satisfy the demand of
lumber companies. Each Forest is budgeted
jargely upon the amount of timber it promises
to produce and has produced in the past.
Failure to meet the “target” can result in a
reduced budget for the following year.

The Years Pass

The surplus of salvage wood created by
the drought allowed the Eldorado to meet its
target for timber available for logging for
several years. Not until the early 1990s did
the USFS begin to consider again these shelved
24 sales, some of which had been prepared
more than 10 years prior to that date. it was
decided that these 24 sales should be put out
for bid to satisfy the Eldorado’s timber target.

However, the very events that made
salvage timber available for so many years
had also significantly altered the forest. The
EAs completed in the 1980s were no longer
satisfactory, since the findings were based
upon conditions that no longer existed.

According to National Environmental
Policy Act (NEPA) regulations and Forest
Service policy, the EAs for the sales should
have been reviewed and revised to reflect
new infarmation and changed circumstances.

Unless there is no environmental impact,
NEPA requires more than just afile or paper
review when a sale is re-evaluated. All prior
information about the sale must be examined
and altered to meet current environmental
conditions within the area affected by the
sale.

Despite the fact that the EAs were not
updated, eight of the 24 sales were awarded
prior to 1991, As later determined by the
Eldorado Forest level review team, none of
these eight should have been released, since
logging on seven would cause significant
impacts on sensitive wildlite populations and
logging on the eighth would disturb an al-
ready critically threatened watershed level.
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The Decision

At this time, the Eldorado National Forest
was in the middle of a shift in management,
The former Forest Supervisor, Jerald Hutchins,
left in mid-1891, and no one had yet been
selected to take his place. Instead, Bob Smart
was appointed as Acting Forest Supervisor at
the time the decision was made to use the
rest of the shelved timber sales. At about this
same time, the USFS sent a copy of the
revised NEPA regulations, to be implemented
in September 1992, to all field offices for
review.

Rex Baumback was the Timber Manage-
ment Officer and also had authority to sign
timber sale contracts. Baumback made the
initial decision to move forward with the 24
sales. Baumback was immediately made aware
of the inadequacies of the EAs for the sales by
an interoffice memo, dated Aug. 16, 1991,
from Pat Ferrell, Timber Management Officer,
Placerville Ranger District {a district within
the Eldorado National Forest). She warned
that, because of the recent policy regarding
the California Spotted Owl, a sensitive spe-
cies, the EAs wouid have to be reconsidered
should the Eidorado choose to put those
timber sales designated as nesting habitat out
to bid. Should the EAs be reviewed, she
warned, they would not meet current stan-
dards of NEPA.

ROSFOD56A
9:17 AM

From:
Datea:

Timber Mgmt:
Aug 16, 91

WE WILL BE EXTREMELY VULNERABLE
TO TOTALLY RE-DOING OUR EA'S IF
WE HAVE TO ISSUE NEW DN’'S FOR
THE OWL ANALYSIS, DESPITE WHAT
THE RO SAYS ABOUT LIMITING THE
SCOPE CF THE APPEALS TO THE
SUPFLEMENT. MOST OF OUR EA'S DO
KNOT MEET TODAY'S STANDARDS AND
SOME HAVE ALREADY BEEN CHAL-
LENGED (ALBEIT NOT SUCCESSFULLY
S0 FAR) ON THEIR ADEQUACY. IF
WE ARE PUT IN A POSITION TO
REDO EA’S OR RESPOND TO a
MULTITUDE OF APPEALS, THEN WE
WILL BE UNABLE TO PRODUCE
VOLUME FOR SALE IN $2. I DON'T
THINK THE RO UNDERSTANDS THIS
VERY WELL. PAT

Al

District Ranger Raymond LaBoa also in-
formed Baumback that the sales should be
reviewed, given their age. Baumback refused
to release the sales to LaBoa for review.

Baumback and the District Rangers pro-
posed the use of these 24 timber sales to the
management team {which included Baumback
and the District Rangers) in a routine meeting
on Aug. 20, 1991. At this meeting, and at a
later team meeting, the Resource Officer
expressed concerns about the use of the 24
sales, stating that all the original EAs had not
been completed, and that those that had been
completed were now inadequate and out of
date. The management team decided that the
authority to re-examine and possibly reissue
EAs rested with the District Rangers, who
chose not to re-examine the EAs in question.

In December 1991, the Environmental
Coordinator made a formal presentation re-
minding the managerment team of NEPA re-
quirements regarding new information and
changed circumstances after a decision has
been issued, Particularly as these require-
ments applied to the old timber sales. One
month later, Janice Gauthier, Regional NEPA
Coordinator, in a meeting that was supposed
to include the entire Eidorado management
team but was only attended by wildlife and
timber staff, re-emphasized the need to make
new decisions as a result of new information
or changed circumstances.

Guard Changes,

But Decision Doesn’t

John Phipps became the new Forest Su-
pervisor for the Eldorade National Forest in
April 1992. On April 20, 1992, the Resource
Officer and the Environmental Coordinator
met with Phipps and discussed with him the
resurrected timber sales, explaining their con-
cern for the lack of compliance with NEPA.
The Resource Officer, Peggy O’'Connell, told
Phipps that the District Rangers had been on
notice that the timber sale EAs were not
adequate, but that the Rangers had chosen
not to re-examine the sales for fear of public
review and appeal. One more timber sale
{North Union) had already been awarded at
this point.
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Phipps asked Beth Paulson, NEPA Coordi-
nator, to draft a letter for his signature outlin-
ing a monitoring program in which she could
review the Forest NEPA documents while
delegating authority to District Rangers to
sign future decision notices. Phipps did not,
however, ask either Paulson, or anyone from
the resource staff, to review any of the old
sales,

Contracts Go Out

On April 27, 1992, a letter was sent to all
District Rangers, signed by Phipps, stating
that "it is generally not appropriate to redo or
revisit environmental analysis (EA) decisions
for completed EAs to refiect changing stan-
dards of analysis and new direction.” This
letter was in direct contradiction to the direc-
tion Phipps should have taken, considering
both the concerns voiced at the April 20
meeting and existing NEPA regulations re-
garding new information and changed cir-
cumstances. Phipps later admitted that this
letter had been drafted by Rex Baumback for
Phipps’ signature.

On May 7, 1992, the Resource Officer
and the Environmental Coordinator approached
Phipps and questioned him about this letter.
They warned Phipps that the letter would be
interpreted by the District Rangers to mean
that new EAs were not necessary for the old
timber sales, and they urged Phipps to with-
draw the letter. Phipps did not agree to do so,
and the letter was never withdrawn.

This same month, the second timber sale
(Cox Canyon) was awarded. in August 1992,
three more sales {Shanty, Lyons, and Barney)
were awarded.

Phipps distributed Paulson’s draft moni-
toring program to the District Rangers, then
discussed the program during a meeting on
Sept, 8, 1992, Although Paulson’s draft out-
lined the USFS revised policy and procedures
for NEPA compliance, to be published soon in
the Federal/ Register, the District Rangers
expressed displeasure with Pauison’s memo,
and became increasingly belligerent as Phipps
failed to contro! the meeting. As the meeting
disintegrated, Phipps announced that he was
withdrawing the monitoring program, but
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called for greater interaction between the
District Rangers and Pauison,

Ten days later, the USFS gave notice in
the Federal Register that it was adopting the
revised policy for implementation of NEPA,
essentially identical to the policy described by
Paulson. Several weeks later, Phipps sent a
short e-mail to all the District Rangers, in
which he reminded them that, since "NEPA
requires new scientific information be consid-
ered in the analysis process,” they should be
sure to consider California Spotted Owl policy
guideiines as new information. He did not
address the numerous other environmental
concerns with the old timber sales.

in September 1892, two more sales (Gold
Corner and Sturdevant) were awarded. In
October 1982, another sale {lowa) was
awarded.

Questions Surface

At this same time, Erin Noel of Forest
Alert, a local environmental group, was at-
tempting to obtain information regarding sev-
eral of the planned timber sales from the
Amador Ranger District. The contact person
refused to give her this information, so she
contacted the Supervisor's Office at the
Eldorado National Forest and obtained the
documents from Beth Paulson. After examin-
ing these documents, Noel and John Tecklin
of Forest Alert, Craig Thomas of Friends
Aware of Wildlife Needs (FAWN]), and Linda
Blum, a concerned activist, noted that the
EAs for the sales did not consider the changed
circumstances on the forest and new scien-
tific information and that, therefore, the sales
would violate environmental regulations. They
contacted Phipps’ office on Nov. 16, 1892,
and explained their concerns with the sales.
Phipps agreed to a meeting on Nov. 30, but
would not agree to stay operations on the
sales prior to the meeting. The Hornblende
Cable sale had been awarded on Nov. 3, and
the Martin sale had been awarded on Nov. 6,
1992. After the telephone contact, but prior
to the meeting, he awarded two more sales
(Forebay and West Panther Cable).

The results of the Nov. 30 meeting are
documented in a Dec. 4 letter from Phipps 10
Noel. In the ietter, Phipps agreed that all 1992
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review process. For example, Harasek began
a campaign to advertise yet another timber
sale that had inadequate and incomplete
environmental analysis. In a meeting with
Harasek, Baumback and Resource Office
Peggy O'Coennell, when O’Connell warned
against doing so, Harasek responded that he
wanted to advertise the sale as "bait” for the
environmental groups, stating that if the case
went before an environmentally friendly judge,
the Forest Service could simply back down.
On Nov. 4, 1993, Harasek advertised this
new timber sale. Five days later, Craig Tho-
mas of FAWN sent a letter to Phipps asking
why this sale was being advertised in contra-
diction to Phipps” agreements in his earlier
letters. However, Phipps was participating in
a "Committee to Reinvent the Forest Service”
in Washington, D.C., and was therefore notin
the office. The letter was forwarded to Acting
Supervisor Robert Harris, who instructed
Harasek to retract the sale advertisement.

Suspension

By early 1994, two official investigations
into the situation at the Eldorado were well
underway (see next section). Supervisor
Phipps was temporarily detailed to another
assignment. On Jan. 26, Acting Forest Super-
visor Robert Harris came to the Washington
Office to make & presentation to the Forest
Service Chief. Harris was told that the Chief
was not availabie but that he could meet with
Deputy Chief David Unger and other top staff.
According to the text of his presentation,
Harris stated that only after “several environ-
mental organizations brought to the attention
of the Forest what they saw as the need to
consider new information and changed cir-
cumstances” in 1992, was the Forest aware
of problems with the sales. Harris stated that
the Forest could incur damage claims of at
ieast $24 million due to this error. Harris also
stated that 23 of the 24 sales lacked ad-
equate environmental documentation and
would require new decisions.

The Washington Office accepted Harris’s
conciusions which meant that the suspension
of all 24 sales would, in essence, become a
canceilation since new EAs would take at
least a year to complete. Thus, the largest
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suspension of contracted timber sales in the
history of the Forest Service occurred “not
with a bang but with a whimper.”
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IlI. Little Ado About Much:
The Official Investigation

n March 31, 1993, the USDA Office
O of Inspector General (OIG) Hotline

desk received an anonymous com-
plaint stating that the Eldorado National For-
est had ramroded clearance for timber sales
with environmental documentation that was
more than a decade old in order to sell them
riaht away, that green timber was being sold
at much lower salvage prices in order to
facilitate the sales, and that the Eldorado had
approved illegal clear cutting of Forest Ser-
vice timber.

On Nov. 29, 1993, a second anonymous
complaint accused Baumback of approving
the sale of timber knowing that there were
problems with the sales, at a cost of $1
miliion for the reconsideration and another
$30 miliion should the timber have to be
bought back.

On Jan. 12, 1994, a third anonymous
complaint was filed. This addendum stated
that one timber purchaser, Wetsel-Oviatt,
had filed a $4.5 million claim against the
Eldorado National Forest for hreach of con-
tract.

Self-Investigation

On April 4, 1993, OIG opened a case file
on the anonymous allegations but referred
the matter back to the USFS to investigate
itself. The case was assigned to Wayne
Crowder, Resident Special Agent, Modoc
National Forest. Special Agent Crowder
framed his investigation to examine only the
allegations that Baumback arranged for ille-
gal clear cutting of timber and facilitated
fraud by timber purchasers. He did not ad-
dress the accusation that the Eldorado al-
lowed the sale of $30 miilion in timber,
knowing the sales were inadequately re-
viewed, and he did not address FAWN's
March 3 letter of complaint, although he
earlier stated that it would be a “focal point”
in the investigation and included the com-
plaint as Attachment 1 in his report. Thus,
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the investigation was framed to avoid the
central issues on the Eldorado.

Culpability Without Pain

On Jan. 29, 1994, an article, “U.S. Sus-
pends Twenty-Four Eldorado Timber Sales,”
was published in the Sacramento Bee. This
article came to the attention of the U.S.
Attorney’'s Office (USAO) in Sacramento.
After inguiries, the case was officially re-
ferred to the USAO on April 4, 1994, for
“prosecutive determination of possible
charges of 18 U.S.C. 371, Conspiracy, and
18 USC 1001, False Statements.”

After reviewing the case, the U.S. Attor-
ney advised the Regional Forester that seri-
ous violations of law by Forest Service offi-
cials has occurred. The USAQO declined to
prosecute given the lack of an obvious mo-
tive for these violations, but refused to issue
a written statement declining prosecution
(i.e., declination). The rationale for not issu-
ing a written declination was spelled out
verbally to Crowder who, in turn, communi-
cated it to his superiors in Washington:

From: Wayne Crowder
Postmark: Sep 15, 94 9:23 AM
To: Bernard J. Karam: WO

I JUST SPOKE WITH STEVE LADHAM,
AUsA [Assistant U.S, Attorneyl,
EASTERN DISTRICT, WHO ADVISED
ME THAT THEIR OFFICE WAS DE-
CLINING CRIMINAL PROSICUTICN
[sic] OF THIS CASE. HE FURTHER
ADVISED THAT THEY WOULD NOT BE
ISSUING A WRITTEN DECLINATION
BECAUSE, IN LIGHT OF THE GRAV-
ITY OF THIS CASE, THEY DID NOT
WANT TO GIVE THE APPEARANCE OF
"EXONERATING® THE SUBJECTS. EE
SAID THAT IF ANYONE IN THE
AGENCY HAD A PROBLEM WITH THIS
HE WOULD BE GLAD TO DISCUSS IT
PERSONALY [sic]. HE ALSO SAID WE
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MAY RELEASE TEE REPORT ADDENDUM
TC WHOM EVER [sic] WE WISH.

The declination by the USAQ then freed
the Forest Service to take whatever adminis-
trative action was appropriate without fear of
complicating a pending criminal investiga-
tion. After the USAOQ declined the case,
Crowder’s investigative report was finalized
and forwarded to the Forest Service Chief for
administrative review.

The investigative report forwarded by
Crowder omitted key correspondence indi-
cating that Baumback, the timber manage-
ment staff and the District Rangers were
aware as early as 1991 that the sales docu-
mentation was defective and would not stand
up to scrutiny. The report did include OGC
Counsel Gipsman’s Jan. 30, 1992, memo-
randum about intimidation of agency scien-
tists but drew no conclusions about its con-
tents. These matters apparently were be-
yond the scope of Crowder’s inguiry.

Buck Doesn’t Stop Anywhere

Despite the millions of dollars that would
be lost from the canceliation of two dozen
contracted timber sales and the mounting
embarrassment entailed, the Forest Service
evidenced no intention of taking any disci-
plinary or corrective action. The Chief and his
top staff had apparently decided on a no-fault
solution when the sales were officially sus-
pended following the briefing by Acting
Eidorado Supervisor Harris on Jan. 26,1994,
Harris, in fact, argued that the sales had to be
cancelled because they were illegal. Accord-
ing to Harris's briefing statement:

Based on our current analysis, we
believe that if we are litigated by
environmental organizations, we
wotuld most likely lose because the
sales sold in 1992 either {1} do not
conform to substantive NFMA stan-
dards to manage wildlife habitat to
maintain viable populations of spe-
cies that are well-distributed in the
planning area {Eldorado National For-
est}; {2) may not comply with the
Clean Water Act; [or] (3) are not
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consistent with the Eldorado National
Forest Land and Resource Manage-
ment Plan direction for seral stage
diversity, managernent indicator spe-
cies, and streamside management
zones. The sales also did not follow
the procedural requirements of NFMA,
NEPA, or Forest Service NEPA proce-
dures and did not comply with the
public notice and administrative ap-
peal opportunity provided by Forest
Service regulations,

Harris’s statement was inciuded in Spe-
cial Agent Crowder’s investigative file which
went to the Washington Office for review. In
a letter dated July 1, 1994, Acting Associate
Deputy Chief William McCleese concluded,
*Based upon the information in this report we
find no evidence of administrative violations
related to the National Forest Management
Act ... .” McCleese went further and com-
mended Phipps, saying, “He was not negli-
gent, and in fact he was diligent in ¢ollaborat-
tng with the pubilic and his employees.” As to
Baumback, McCleese stated:

He was providing staff advice and
doing his job to keep the timber pro-
gram on track. While his actions might
seem biased toward his program area,
it is no different than the strong
advocacy made by other staffs for
their programs during the timeframes
of the allegations.

Like a bureaucratic hot potato, the inves-
tigative report was sent back to the USFS
Law Enforcement and investigations Direc-
tor Allen Trujillo. The U.S. Attarney was still
looking at the case and the AUSAs had more
guestions. So Crowder was assigned to com-
pile a supplemental report. Immediately fol-
lowing the USAOQO declination to prosecute in
September 1994, Crowder’'s original report
and the “addendum” were again sent back to
the Washington Office for review and action.
The addendum included a note memorializing
the harsh language used by the USAQ in
declining the case,
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The matter finally ended up on the desk of
Deputy Chief Gray Reynolds, In a Jan. 4,
1995, letter Reynolds wrote: “Based on the
information provided in the original report and
Addendum #1, we are unable to determine if
an administrative violation occurred or clearly
place cuipability.”

Reynolds letter closed the Forest Service
investigation. On Feb. 23, the case file was
sent back to the USDA OIG.

Report Becomes

an Official Secret

In March 1995, the USDA 0OIG began
receiving requests under the Freedom of
Information Act (FOIA) for the investigative
report. The O1G refused these requests on
the grounds that the matter was still an
ongoing investigation. A number of the re-
questors, including PEER, appealed this de-
nial; they argued that the case was in fact
closed, B8y that summer, the FOIA appeals
became eligible for direct challenge through
a civil complaint filed with the U.S. District
Court. After some additional communications
concerning PEER’s intent to litigate the mat-
ter, the case was declared closed, and the
Forest Service released the investigative re-
port to PEER on Aug. 17, 1995,

In the meantime, the six timber compa-
nies whose contracted sales with the Eldorado
National Forest were suspended began pre-
paring claims against the agency. One com-
pany, Wetsel-Oviatt, filed an action in the
Court of Federal Claims seeking compensa-
tion for revenue lost because of the Eldorado’s
breach of contact. The materials contained in
Crowder’s investigative report was highly
relevant to the company’s claim, and the
report was requested by the company as part
of its discovery against the Forest Service.
The Forest Service was legally represented in
the litigation by the Department of Justice.
The Justice Department moved to prevent
disclosure of the report to the public in the
course of the litigation. Justice sought and
obtained a protective order from the judge
presiding over the case. In seeking the protec-
tive order, Justice asserted that the report
was “privileged” from release on several
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grounds: (1) the report was an internal docu-
ment used in decision making and thus sub-
ject to the deliberative process privilege; (2)
the report is an investigatory report compiled
for law enforcement purposes and subject to
the Privacy Act; and (3) the release of the
report could facilitate retaliation against con-
fidential sources or whistleblowers in viola-
tion of the Inspector General Act.

The protective order was granted the
same day that the investigative report was
released to PEER. The USDA Office of Gen-
eral Counsel, who authorized the release,
asserted no similar claims of privilege.

On Oct. 4, 1995, the Forest Service
Deputy Chief for Administration Kathieen
Connelly, in a letter to PEER’s counsel, re-
quested that the investigative report be re-
turned, citing the protective order. PEER re-
fused the request, noting that PEER was not
bound by the protective order and question-
ing the assertions of privilege that led to the
issuance of the order, :

On Jan. 17, 1926, in a memo to ali
employees, Forest Service Chief Jack Ward
Thomas announced a new agency policy that
no document be released to the public if
“prospective or current litigation ... may be
affected by release of the records.” Under
the new policy, all such record requests have
to be approved by the USDA Office of Gen-
eral Counsel before the records may be
released. As justification for the new policy,
the Thomas memo noted, “There may be a
protective order entered by a court that
prohibits the public disclosure of certain
records.”

This new Forest Service policy appears to
conflict with the Freedom of Information Act,
which contains no such “prospective litiga-
tion” exemption for the release of public
records and will likely spawn court chal-
lenges. Chief Thomas's memo also is at
variance with an executive branch “commit-
ment to openness” directive issued by Presi-
dent Clinton on Oct. 4, 1893.
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IV. Lessons Unlearned

financial liability from the suspension
of the 24 Eidorado sales to the affected
timber companies as ranging from $16 miliion
to more than $30 million. In its January 1982
briefing to the Chief's Office, Eldorado offi-
cials estimated that its payouts to the compa-
nies “would be at least 24 million dollars.”
To date, Wetsel-Oviatt Lumber is the oniy
company that has filed a breach of contract
suit against the Forest Service; the company
is citing $4.5 million indamages. In December
1805, the Forest Service paid $400,000 to
three of the companies, Michigan-Cal, Sierra
Pacific Industries and Wetsel-Oviatt to settie
some undisclosed claims arising out of the
Eldorado withdrawals. The other lumber com-
panies affected are awaiting the outcome of
the Wetsel-Oviatt lawsuit before filing claims
of their own.

T he Forest Service has estimated its

Where Are They Now?

John Phipps is still the Forest Supervisor
on the Eldorado National Forest. District
Ranger Craig Harasek opted for an early
retirement during the investigation. Rex
Baumback was promoted shortly after this
incident, and he accepted a transfer to the
Washington Office. Baumback was raised a
pay grade from a G5-13 to a GS8-14 and is
now a Specialist for Timber Sale Contract
Administration for the national timber pro-
gram.

A Failure to Communicate

Special Agent Crowder’'s investigation
heightened tensions among the staff of the
Eldorado National Forest. In the wake of the
investigation, many line officers on the forest
expressed mistrust of the staff who raised
the issues that led to the suspension of sales.
The resource staff wrote of an escalation of
“harassment and retaliation.”

In an attempt to refloat the forest’s shat-
tered timber program, the Eldorado undertook
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a more than $3 million review process for all
pending decisions. Because of this review,
the suspended sales may eventually reappear
at dramaticaliy reduced volume and without
the negative environmental consequences of
their earlier incarnations.

Beginning in spring 1994 and continuing
through fall 1995, Supervisor Phipps devel-
oped an internal reorganization that further
diluted the authority of the resource staff to
review proposed sales. By the advent of
1996, the reorganization had been completed
and, that staff had been effectively stripped
of functional autonomy.

Business as Usual

What happened on the Eldorado National
Forest is but an extreme example of the way
business is conducted throughout the Forest
Service. Despite proclaiming its “reinven-
tion,” the Forest Service has undergone no
discernible transformation. The agency’s con-
tinuing timber orientation is reflected daily in
its promotions, its targeted reorganizations,
and its selection of disciplinary actions.

Even under its new Chief, the Forest
Service has yet to honor its own internal
whistleblowers. The term “combat-ologist”
was coined to describe embattled Forest
Service biologists, hydrologists, botanists
and other resource staff who are harassed by
their own chain of command for trying to
inject scientific information into forest deci-
sion making. That “combat-ologist” term still
applies t0 many resource specialists working
in, or recently retired from, the Forest Service
on forests like the Eldorado.

The path to positions of authority within
the Forest Service (the current Chief, not-
withstanding) still runs through its timber
programs. Timber interests still drive the
Forest Service, and line managers are re-
moved only when they threaten to interfere
with timber or other extraction targets. Tim-
ber managers and line officers are never
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punished for exceeding timber guotas, letting
loggers cut green timber in salvage sales, or
letting them build teo many roads.

The purge of John Mumma, the Regional
Forester for the Northern Region (Montana
and the ldaho Panhandle}, in 1991 for pro-
testing timber quotas that were illegally high
and the removal of Forest Supervisors Ernie
Nunn and Curt Bates from that same region in
1993 sent an unmistakable message through-
out the agency’s line officers. In 1986, the
same message is still being sent but with a
slightly different rhetorical coating.

The best articulation of the mindset gov-
erning the agency was perhaps inadvertently
made by Frank Mosbacher, the spokesman
for the Eldorado National Forest, in a2 1883
article that appeared in a iocal paper (The
Mountain Democrat). When asked how his
agency couid justify the huge cost to taxpay-
ers caused by the decision to cancel the
contracted sales, he stated, “In some cases,
we have no options other than to follow the
law.”
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