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Note: This Scientific Integrity Review only addressed the scientific integrity issues of the ephemeral 
data collection study at the Kelco discharge site in the Deep Fork River, Oklahoma potentially leading 
to a NRDAR case.  Other allegations regarding  

 

Summary of alleged misconduct (ESO-S0000340):   
Allegation 1: On October 18, 2011 Dr. Dixie Porter, Project Leader (PL) of the Oklahoma Ecological 
Services Field Office (OKESFO), violated the DOI Scientific Integrity Policy (305 DM 3) when she gave the 
order to her OKESFO staff to move a mussel monitoring cage placed at the Kelco discharge outlet, to a 
point approximately 30 feet further downstream.  Porter’s decision to move the mussel monitoring 
cage, “as soon as possible,” was made contrary to the advice of:  1) , 2) 

the State of Oklahoma (“State”) collaborating on the monitoring study and 3) advice from 
the familiar with the Consent Decree between the State and Kelco. 

Allegation 2: Mr. Bell, as the supervisor , did not pay attention to the 
scientific information provided by the  and did not take 
action to protect the scientific and legal integrity of the mussel study (ephemeral data collection study 
at the Kelco discharge site in the Deep Fork River, Oklahoma). 

Summary of fact finding activities of the SIO: 

The Scientific Integrity Review was conducted by the FWS Scientific Integrity Officer (SIO). The FWS 
Chief,  assisted the SIO with most of the interviews. On August 27-28, 
2012, the SIO interviewed  

.  The SIO also interviewed by phone  
 

 

The SIO reviewed pertinent records including emails, photographs, letters, reports, the Consent Order 
and Settlement Agreement between the State and Kelco, and evidence files and response documents 
related to in a matter related to this inquiry.  
From this information the SIO created a timeline of events (Appendix A) related to this matter. 

The SIO determined the following key facts related to this allegation: 

1. C.P. Kelco (Kelco) produces xanthum gum, a product that is used as a food stabilizer.  Their 
potassium-based process makes a higher quality gum suitable for use in pharmaceuticals than 
their sodium-based process.   

   Kelco has a State discharge permit for their effluent into the Deep Fork River and the 
discharge pipe empties into the river about ½ mile upstream of Deep Fork NWR.  

2. Kelco effluent had caused a previous contaminant-related mussel kill in the Deep Fork River 
during a low flow period of August-October, 2005.   It was later determined the cause of the kill 
was toxic levels of potassium (greater than 10 mg/l) in the Kelco discharge.  
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3) the cage  moved downstream by Kelco would be placed back to its original location, about 5 
feet downstream of the outlet.FWS moved the cage was moved back to its original location on 
9/27 (see photos of cage and outlet in the river, Appendix C). 

11. On 10/3/11, ,  
informed the OKESFO managers and staff at a staff 

meeting that if Kelco called about the contaminant monitoring near their outlet they should be 
redirected to the State, the FWS’s co-trustee in the ephemeral data collection.  

 and Bell were present at this meeting, but Porter was not. 
12. On 10/4/11, during an ephemeral data collection site visit,  was 

approached by Kelco and they ask  to move the mussel monitoring cage further away from 
their outlet.    told Kelco to discuss their concern with the State Attorney General’s 
office. 

13. On 10/18/11 the following events occurred in the chronological order presented: 
a. A Kelco attorney called DOI Solicitor  re: mussel cage being too close to their 

outlet.   told Kelco to call Dixie Porter, PL OKESFO. 
b. Kelco  and Kelco Atty.  called Porter re: mussel 

cage too close to their outlet (“diffuser”) and concerns about how the cage impacts 
their compliance with a Consent Order.   Porter reported that Kelco stated, “we 
desperately need to get this resolved. This is super critical.” They also warned her that if 
they “could not have this interference stopped, they would have to elevate this issue 
through appropriate legal channels.” (Appendix D) 

c. At 10 am, Porter met with  to discuss the Kelco concern.  
 explained the ephemeral data collection, co-trustee State 

involvement, and Kelco contaminant discharge history. provided 
background information regarding  Kelco’s complaint to Porter, including:  tabbed 
highlights of the relevant Consent Order, a description of  the ephemeral data collection 
and the reason for the in-situ mussel monitoring cages, the co-trustee collaboration in 
the ephemeral data collection, and discussed the diffuser/cage situation and how there 
was no issue with the Consent Order.   Porter told them that she did not want Kelco to 
call the Regional Office, since her office had recently been under review by OSHA 
(previous ES fieldwork-related drowning investigation) and Office of the Inspector 
General audits (American Burying Beetle conservation fund use, and Partners for Fish 
and Wildlife Program operations). 

d. Porter and  called State Attorney General’s office  and 
discussed the Kelco concern.   indicated that the State had the lead in the 
ephemeral data collection and affirmed that the study should continue. 
recommended that they (Porter/State) “defer to the biologists” on the question of the 
mussel cage location. 
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e. Porter called  to discuss the Kelco concern.  indicated that preferred 
to leave the cage in place as part of the ephemeral data collection.  Porter said that 
since the cages were FWS property then she could move them.  

f. Porter called  at Deep 
Fork NWR to discuss Kelco concern. (Note: Porter and  

)  Porter indicated that she was 
worried about legal ramifications, saying to  that it was “her cage, her 
responsibility.”  suggested to Porter  

   later indicated to the SIO that  
 

 
 

g. At 2: 45 pm, Porter met with  described her conversations earlier that day, and 
told  to move the mussel monitoring cage 30 feet away from the point of the 
(Kelco) diffuser outlet “as Kelco has requested”, and move it  “as soon as possible.”  
Porter followed up this oral order with an email (3:08 pm) to 

(Appendix E) and indicated that if the State provided a letter or 
document stating that the “trap” (mussel monitoring cage) “does not compromise the 
terms of the consent decree, then we can consider moving the trap back to a closer 
proximity to the diffuser.” 

h. Porter called Kelco to tell them that the mussel monitoring cage would be moved.  
i.  

 
 

14. On 10/19/11, the following events occurred in the chronological order presented: 
a. Porter called  about moving the cage.  told Porter that  and  

(ODWC) were trying to get the letter from the State to leave the cage in place (per the 
Porter email of 10/18/11 at 3:08pm). 

b. Oklahoma) called Porter and expressed concern 
about the mussel cage being moved.   

c.  (ODWC) called Porter, expressed concern about the cage being moved, 
told her that the State wanted the cage to remain in place and that  

 ODWC also requested a delay, giving time for 
the State to provide the letter that Porter requested. 

d. Porter sent an email to DOI Solicitor  wherein she introduced herself, 
explained the Kelco concern, provided some of the facts of the issue, and requested 

 legal advice.(Appendix F). 
e.  replied to Porter by email and supported moving the cage, based on the 

information in Porter’s email to  (Appendix F).  In response to SIO questioning, 
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Legal liability concerns: 

In the oral and written record Porter indicates that she had concerns about legal liability of the Service.  
Porter said that Kelco’s lawyer told her that they  “would have to elevate this issue through appropriate 
legal channels” during their phone call to Porter on 10/18/11. However, since  told 
Porter that  

 
 Porter had received relevant confirmation from the State 

that Kelco’s stated legal concerns were not warranted.  

 

Solicitor’s Advice: 

The SIO asked Porter, “Did you rely on the Solicitor’s advice when you made the decision to move the 
mussel monitoring cage?” Porter replied, “Yes.”  However the record indicates that at about 2:45pm on 
10/18/11, Porter ordered  to move the mussel monitoring cage 30 feet from the Kelco outlet 
“as soon as possible.”  At that time Porter had not communicated with Solicitor  or any other 
DOI Solicitor, regarding this matter.  Her first email to  was not sent to  until 1:21pm the 
following day (10/19/11).   email reply to her initial email was sent at 3:27pm on 10/19/11.  
told the SIO that .  Porter could not 
have considered the Solicitor’s advice when she made the decision to move the cage, nor when she 
discussed the matter with State co-trustees on either 10/18/11 or 10/19/11.  However, in her email to 
the State ODWC and ODEQ at 5:02pm on 10/19/11, Porter clearly states that the decision to move the 
mussel “trap” is based on the advice of  Attorney for the Department of 
Interior Solicitor’s Office ” 

The Solicitor  response to Porter’s email request for advice, was simply a response to what 
she had stated in her email to  (Appendix F); that “staff in my office, in conjunction with others from 
the…(ODWC and ODEQ)….are conducting a study  with live mussels in traps at 5 feet from the diffuser 
and further down the river at 2 additional locations.” She also says: “I am uncomfortable leaving the trap 
in place given that Kelco has stated that the Service is directly interfering with their ability to comply 
with the consent order. Also, we do not have anything in writing from DEQ or ODWC addressing this 
study or situation.”  email response (Appendix F), posted two hours after she sent her email to  

 
 

 
  Porter failed to provide key additional information to Solicitor  

and what she did provide nearly guaranteed getting the response she likely wanted from   In her 
10/19/11 email to  Porter failed to include the following information which she should have 
known (per her staff briefing on 10/18/11) at the time of sending her email:  
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1) the “study with live mussels in traps” was actually an in situ monitoring of the suspected 
contamination concern and would be needed data if a NRDA would be pursued;  

2) the study was initiated by the “co-trustees” (as required by DOI policy and NRDAR) in 
response to a recently discovered mussel kill at the Kelco discharge site; 

 3) the State had the lead in this work  and they had  independent authority to conduct the work 
under State Titles 27 & 29;  

4) there was another previous extensive mussel kill in 2005 at the Kelco discharge that led to the 
Consent Order with many other requirements to avoid future mussel kills including reducing potassium 
concentrations in their discharge during low river flow periods;  

5) the Deep Fork NWR was ½ mile downstream from the Kelco discharge outlet, and the trust 
resources of the refuge (mussels in the refuge portion of the river) were severely affected during the 
2005 Kelco mussel kill, and now potentially faced additional threats;  

6) Porter had talked with State Atty. General’s office, who was familiar with the Kelco 
situation and the ephemeral data collection, and that  had told Porter to leave the cages in place, per 
the State and FWS biologists.   had also checked and confirmed that the cages were not in 
conflict with the Consent Order, and ODWC was not restricted by the Consent Order to conduct this 
work including the in situ cage monitoring; and  

7) Porter had talked with the ODWC ) and they told her that 
the State did not want the cage moved;  told Porter that  

 

Porter was briefed on this information (listed above) when she met with  
on 10/18/11. If she had included this additional important information in her communication with 
Solicitor would have been informed that (1) the in situ monitoring was a normal early 
assessment standard scientific sampling procedure in potential NRDAR concerns, (2) the State legal and 
wildlife programs were partners in this planned responsive monitoring effort and confirmed the legality 
of this action, (3) there was a documented previous contaminant spill violation at the same location, and 
(4) the downstream Trust resources of the National Wildlife Refuge were a concern. In summary, this 
additional information provided to the Solicitor would indicate a coordinated scientific monitoring effort 
in response to contaminantion discharge potentially affecting Trust resources,  and known to have a 
prior contaminant violation similar the the immediate concern. During  interview with the SIO, 

 
 

”  Porter failed to recognize that her 
staff, in cooperation with the State, had met this standard suggested by  (see Pre-Assessment 
Screening Study, above and Appendices J & K). 
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Appendices 

A – Timeline for Deep Fork River NRDAR investigation – Scientific Integrity Inquiry 

B – Consent Order, ODEQ and CP Kelco US, Inc., July 24, 2008. (23 pages) 

C – Photos of Deep Fork River, 9/27/11 showing Kelco outlet, mussel monitoring cage and Kelco 
effluent plume.  

D – Porter: “Dixie’s accounting”  Rec’d 11/2/11 

E – Porter email to OKESFO staff on 10/18/11 re: ordering the cage to be moved further away from 
outlet. 

F – Porter email to Solicitor  on 10/19/11 and  reply  to Porter on 10/19/11  

G – Porter email to State ODWC and ODEQ on 10/19/11 re: decision to move cage 

H –
   

I -   Final FWS Report: Mussel Kill near CP Kelco Discharge into Deep Fork River 

J - Statement by  

K – Regulation on NRDAR work, 43 CFR – 11.23 (g)(1)(iii) 

L – Porter email to OKESFO staff on 4/21/11 re: requests staff limit their emails to her, etc. 

M – Affidavit by  
 1/9/12 

N – Affidavit by  
1/11/12 

O –  
 

P – ODEQ reply letter (3/26/12) to Kelco refusing to drop the ODEQ investigation on the 9/15/11 
mussel kill at the Kelco site, and requesting FWS final report on same. 
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