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12 Wednesday, March 30, 2016

13 Videotaped deposition of PHILLIP A. NORTH,

14 a witness herein, called for examination by counsel

15 for Defendants in the above-entitled matter, pursuant
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17 CASTLEBERRY, a Notary Public in and for the District

18 of Columbia, taken at the offices of Steptoe, 1330

19 Connecticut Avenue, N.W., Washington, D.C., at

20 9:46 a.m., Wednesday, March 30, 2016, and the



21 proceedings being taken down by Stenotype by MARY

22 GRACE CASTLEBERRY, RPR, and transcribed under her

1 direction.

10
11
12
13

14



15

16

17

18

19

20

21

22

3
1 APPEARANCES:
2
3 On behalf of the Plaintiff:
4 ROGER W. YOERGES, ESQ.
5 PATRICIA PALACIOS, ESQ.
6 BRIGIDA BENITEZ, ESQ.
7 CHRISTOPHER RE, ESQ.

8 TOM BARRY, ESQ. (Via Live Streaming)



10

11

12

13

14

15

16

17

18

19

20

21

22

MARK MURPHY, ESQ. (Via Live Streaming)
ZORBA LESLIE, ESQ. (Via Live Streaming)
RAISA DAIGNEAULT, ESQ.

(Via Live Streaming)

Steptoe

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 429-6261

On behalf of Defendant:
STUART ROBINSON, ESQ.
ROBIN THURSTON, ESQ.
BRAD P. ROSENBERG, ESQ.

U.S. Department of Justice

20 Massachusetts Avenue, N.W.

Washington, D.C. 20530



10

11

12

13

14

15

16

17

18

19

20

21

22

(202) 616-8188

and
HEIDI NALVEN, ESQ.
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

(202) 564-3189

On behalf of the deponent, Philip A. North:
BILLIE PIRNER GARDE, ESQ.
JOHN M. CLIFFORD, ESQ. (Morning Session)
Clifford & Garde
1036-C East Green Tree Court
Appleton, Wisconsin 54915

(920) 730-5538

ALSO PRESENT:
JASON AQUI, Videographer
MAGDALENA WIELKOPOLSKA, Legal Assistant

(Via Live Streaming)



10

11

12

13

14

15

16

17

18

19

20

SHAWN MCcGEE (Via Live Streaming)
BRUCE JENKINS (Via Live Streaming)

MIKE HEATWOLE (Via Live Streaming)



21

22
6
1 CONTENTS
2 WITNESS EXAMINATION BY COUNSEL FOR

3 PHILLIP A. NORTH A PLAINTIFF ~ DEFENDANT

4

6  Afternoon Session - Page »

7
8 EXHIBITS
9 SEAL EXHIBIT NO. PAGE NO.

10 1-July7,2010 email from Phil and Amanda to Phil
11 North

12 2 - October 15, 2014 email from Geoffrey Parker
13 3 - AlJoint Letter from Six Federally-Recognized

14 Tribes



15 4 - A Joint Letter from Six Federally-Recognized

16 Tribes

17 5-June 10, 2010 email from Jeff Parker to Phil

18 North

19 6 - September 14, 2010 email to G Parker from Phil
20 North

21 7 -September 23, 2010 email from Phil Brna to

22 Frances Mann

1 8-December 13, 2011 email from Phil North to

2 Barbara Butler

3 9-February 7, 2011 email from David Evans to

4 Palmer Hough

5 10 - July 1, 2010 email from Patricia McGrath to Phil
6 North

7 11 - May 11, 2010 email from Michael Szerlog to Phil

8 North



9 12 -June 29, 2010 email from Phil North to Michael

10

11

12

13

14

15

16

17

18

19

20

21

22

Szerlog

13 - 404(c) Substantive Option: Geographic Area by
Type of Activity; June 29, 2010 email from Jeff
Parker to Phil North

14 - May 3, 2011 email from Judy Smith to Bill
Dunbar, et al

15 - Bristol Bay Watershed Assessment Technical
Subgroups, July 14, 2011

16 - March 1, 2011 email from Phil North to Thomas P.
Quinn

17 - August 31, 2011 email to Michael Wiedmer from
Phil North

18 - September 26, 2011 email to Phil North from

1 Chris Frissell

2 19 - February 9, 2011 email from Palmer Hough to



3 David Evans

4 20 - November 4, 2010 email from Shoren Brown to

5 Julia McCarthy

6 21 - December 21, 2010 email from Phil North to Gwen

7 Kittel

10
11
12
13
14
15
16
17
18
19
20
21

22



1 PROCEEDINGS

2 THE VIDEOGRAPHER: We are now on the

3 record in the matter of Pebble Limited Partnership v
4 Environmental Protection Agency and Gina McCarthy.
5 Today's date is March 30, 2016. The time is 9:46.

6 This is the video recorded deposition of Phillip

7 North being taken at 1330 Connecticut Avenue,

8 Northwest, Washington, D.C. 20036. | am the camera
9 operator. My name is Jason Aqui in association with
10 Alderson Reporting located at 1155 Connecticut

11 Avenue, Northwest, Washington, D.C. The court

12 reporter is Mary Grace Castleberry also in

13 association with Alderson Reporting. Will all

14 attorneys please identify themselves and the parties
15 they represent beginning with the party noticing this
16 proceeding.

17 MR. YOERGES: I'm Roger Yoerges with

18 Steptoe & Johnson representing the plaintiff, Pebble
19 Limited Partnership.

20 MS. PALACIOS: Patricia Palacios with



21 Steptoe & Johnson also representing the plaintiff,

22 Pebble Limited Partnership.

10

1 MS. BENITEZ: Brigida Benitez of Steptoe &

2 Johnson also representing the plaintiff.

3 MR. RE: Christopher Re also with Steptoe

4 & Johnson also representing the plaintiff.

5 MS. PALOMAKI: Ashley Palomaki with the

6 Environmental Protection Agency representing the
7 Environmental Protection Agency.

8 MS. NALVEN: Heide Nalven, EPA,

9 representing EPA.

10 MS. THURSTON: Robin Thurston, Department
11 of Justice, civil division, federal programs branch,
12 representing defendants.

13 MR. ROSENBERG: Brad P. Rosenberg, U.S.

14 Department of Justice, civil division, federal
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16

17

18

19

20
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22
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programs branch, representing defendants, EPA, and
its administrator, who has been sued in her official
capacity.

MR. CLIFFORD: John Clifford, Clifford and
Garde, representing the deponent.

MS. GARDE: Billie Garde, Clifford &
Garde, representing Mr. North.

THE VIDEOGRAPHER: Will the court reporter

11

please administer the oath.
Whereupon,
PHILLIP A. NORTH,
was called as a witness by counsel for PARTY, and
having been duly sworn by the Notary Public, was
examined and testified as follows:
EXAMINATION BY COUNSEL FOR

A PLAINTIFF A PLAINTIFFS ~ DEFENDANT ~ DEFENDANTS



9 BY MR. YOERGES:

10 Q. Good morning, Mr. North.

11 A, Good morning.

12 Q. My name is Roger Yoerges and | represent
13 Pebble Limited Partnership in a lawsuit that my
14 client has brought against the Environmental

15 Protection Agency arising out of events that took
16 place and are still taking place up in Alaska

17 involving the Pebble Mine. Are you generally

18 familiar with the lawsuit?

19 A. Generally, yes.

20 Q. Have you actually read the amended

21 complaint or the first complaint filed in the case?

22 A, Imay have. | actually don't recall for

12

1 sure.

2 Q. Haveyou had your deposition taken before?



3 A. Yes, | have.

4 Q. Onhow many occasion?

5 A One.

6 Q. Ononeoccasion?

7 A. (Witness nodding.)

8 Q. Wasitin a civil litigation or a criminal

9 litigation?

10 A. Itwas--ldon't remember if it was civil

11 or criminal. Could have been either one.

12

13

14

15

16

17

18

19

20

21

22

Q. Were you a party to that case or were you
a witness?

A. 1was a technical expert.

Q. Soyou were called by one of the parties
to be an expert in the case?

A. Yes.

Q. Were you paid for that?

A. | was an employee of the government.

Q. lunderstand.

A. Doing it in my capacity as an employee.

When was that?



13

1 A. |Ibelieve '91, 2, early '90s.

2 Q. Doyourememberthe name of the case?

3 A. Yes. It was the Copper River Highway. It

4 was the Department of Justice versus the -- or, yeah,
5 Department of Justice versus the state of Alaska on
6 the Copper River Highway. | don't know if -- that's

7 not the name but --

8 Q. Wasitthe Department of Justice

9 representing EPA, your employer at the time?

10 A. No, the Corps of Engineers.

11 Q. Well, let me just quickly go through my

12 ground rules for a deposition. I'm sure your counsel
13 has had a discussion along these lines with you but
14 today I'm going to be asking you a series of

15 questions to try to seek discovery, to try to learn

16 what you know about the lawsuit that we filed on
17 behalf of our client and I'll be asking you questions
18 and I'll be showing you documents and asking you
19 questions about them. A deposition is a little

20 different from normal conversation where people



21 sometimes will start speaking before the other person

22 finishes because you're anticipating what they're

14

1 goingto say. It's a little more formal than that

2 and as a result, what | would ask you is let me

3 finish my question before you provide your answer and
4 I'll do my best to allow you to finish your answer

5 before | ask the next question. There is also

6 another sort of unusual thing that happensin a

7 deposition and that is sometimes after | ask a

8 question, somebody in the room is going to object to

9 it, which doesn't normally happen when you have a

10 conversation, and so Ms. Garde, your lawyer, may

11 object to it, or Mr. Rosenberg, who is representing

12 the Department -- who is here from the Department of
13 Justice representing the EPA, may also have an

14 objection. Let them state their objection for the



15 record. It's something important for the Court to be
16 able to see. But unless one of them tells you not to
17 testify in response to my question, you can go ahead
18 and give your answer after they object. And | may
19 just prod you a little bit and say, "You may answer"
20 or something like that but the objections are being
21 made for the record for legal purposes that are

22 really of no concern of yours. They're a concern of

15

[ERY

the lawyers and the Court.

2 It's important during a deposition -- as

3 you can see to your right here, there is a court

4 reporter who is taking down everything that we're

5 saying. You've had your deposition taken before so

)]

you're probably familiar with that. And we're also

~

having the deposition videotaped and that's what the

8 camera is down there. So the official record of the



9 deposition, though, is being taken by this court

10

11

12

13

14

15

16

17

18

19

20

21

22

reporter here and you're under oath right now and all
of your answers are to be truthful to the best of
your knowledge. For this court reporter to be able
to make an accurate record, it's important that your
answers be audible and that they be verbal so if, in

a normal conversation, you might nod your head or
shake your head to indicate yes or no, in a
deposition, you have to say yes or no because she
can't take down nods of the head. She can't take
down things like uh-huhs and those sorts of less than
verbal sounds. So I'll try to remind you if it turns

out that you don't give an audible answer and a

verbal answer but try to do your best to keep that in

16

1 mind as you're responding to my questions, okay? Do

2 you understand everything I've said so far.



3

4

A. Yes.

Q. Okay. Let's just stop the deposition and

5 go off the record for a second?

6

8

THE VIDEOGRAPHER: Off the record at 9:53.
(Discussion off the record.)

THE VIDEOGRAPHER: On the record at 9:54.

9 BY MR. YOERGES:

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. I'msorry about that interruption. Just

to put on the record, we are attempting to live
stream this deposition to another conference room
here in the office where I've got people on the
Steptoe & Johnson team who are interested in seeing
the deposition, camped out with popcorn and soda
watching it, but they may not be able to hear it
right now based on the technical glitches but | want
to proceed nevertheless.

MS. GARDE: Could we identify who those
people are?

MR. YOERGES: | could give you a list of

those people. I'm not sure who is actually there.



17

1 MS. GARDE: All right.

2 MR. YOERGES: But I'll find it who it is

3 during a break.

4 BY MR. YOERGES:

5 Q. Mr. North, | received an email from

6 Mr. Rosenberg who represents EPA indicating that he
7 had met with you yesterday and with your counsel,
8 Ms. Garde, but | just want to find out from you, did
9 you meet yet with anyone to prepare for this

10 deposition?

11 A, Yes.

12 Q. Andwho was that?

13 A, With my counsel as well as with DOJ and
14 EPA attorneys.

15 Q. And wasthere anyone in the room other
16 than you and the attorneys?

17 A. No.

18 Q. And where did that meeting take place?
19 A, AtBillie and John's office.

20 Q. Andhow long did you meet?



21 A. From about -- | believe it was about 9:30

22 to 3:00, something like that.

18

1 Q. Didyou take a break for lunch?

2 A, Wetook afew breaks during the time so

3 yes.

4 Q. Didanybody show you any documents during
5 that meeting?

6 A. No.

7 Q. Didanybody from the DOJ discuss with you

8 what to do in the event that they made an objection?
9 A Yes.

10 Q. What did they say?

11 A, Tojust wait, listen, listen to the

12 objection, wait until it was completed and then

13 proceed or not or whatever was appropriate.

14 Q. Didthey say anything about the nature of
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16

17

18

19

20

21

22

their objections, in other words, let me be more
specific --

MR. ROSENBERG: | think we're getting a
little bit close to work product on this. | mean,
what's the purpose of that question in terms of our
preparation of this witness?

MR. YOERGES: Let me ask the question. |

haven't asked it yet.

19

BY MR. YOERGES:

Q. Didthey indicate if they raise a
particular objection, you should listen to that and
think about whether, for example -- let me give you
an example. Strike what | just said. If they say
objection, speculation, that you should then think
about your answer and not guess? Did they say

anything along those lines?
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10
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MR. ROSENBERG: I'm going to object to
that because that is part of our preparation process
and an answer to that question would reveal our work
product and our strategy regarding depositions and |
would instruct the witness not to answer that.

MR. YOERGES: How does that apply to a
witness who you are not defending?

MR. ROSENBERG: | am defending the
interests of the Environmental Protection Agency and
its administrator. You're deposing Mr. North for
purposes of his actions when he was an EPA employee
and not based on anything at least that | can
identify relating to his personal actions and so the

Department of Justice in many cases, including this

20

1 one, has an interest in representing EPA's interests

2 including EPA's privileges as they may apply in the



3 context of this deposition.

4 MR. YOERGES: | take your point with

5 regard to the privilege because the privilege applies

6 for the matters that took place when he was employed
7 by the Agency but for purposes of this deposition, |

8 don't think it's a good objection. | don't think

9 it's -- you're instructing him not to answer the

10 question?

11 MR. ROSENBERG: No. Can you explain to me
12 why it's not a good objection?

13 MR. YOERGES: Sure. He's not your client.

14 There is no attorney-client privilege regarding

15 what's happening in this deposition today. There is
16 no attorney-client privilege regarding what happened
17 yesterday during your prep session. There would be
18 between Ms. Garde and him but not between you and
19 him.

20 MR. ROSENBERG: | disagree. | agree there

21 is attorney-client privilege to the extent that we

22 were discussing information that was within the scope



21

1 of his employment and his knowledge while he was at
2 EPA and to the extent that he's being deposed in the
3 context of him being a former EPA employee.

4 MR. YOERGES: | understand that but

5 instructions about how he should behave in the

6 deposition today are entirely different, are they

7 not?

8 MR. ROSENBERG: | don't think that they're

9 different at all.

10 MR. YOERGES: Well, if you're instructing

11 him not to answer, you can do that. You're free to
12 do that.

13 MR. ROSENBERG: Okay. I'm instructing him
14 not to answer.

15 MR. YOERGES: You're instructing him not

16 to answer. Okay.

17 BY MR. YOERGES:

18 Q. Sootherthan meeting for roughly five and
19 a half hours or so, did you do anything else to

20 prepare for the deposition?



21 A, Ispoke with my attorney the day before.

22 Q. Sothat would have been -- today is

22

1 Wednesday. That was Monday?

2 A Yes.

3 Q. You're appearing here in response to a

4 subpoena that was served on you in Australia?

5 A. That's correct.

6 Q. Andwhen did you fly into the country?

7 A. Aweekagotoday. Yes, that's correct, a

8 week ago today.

9 Q. Inpreparation for the deposition, did you
10 read any of the deposition transcripts for anybody
11 who has had their deposition taken already in the
12 case?

13 A. No.

14 Q. Soyou worked for EPA for roughly 28



15 years, is that right?

16 A, 23.

17 Q. 23years, okay. And when you left the

18 Environmental Protection Agency, what was your
19 position at the time?

20 A. I'mnotsure. Can you be more specific --
21 Q. Sure.

22 A. --about what --

23

1 Q. Wereyouin a particular unit or a

2 particular division or something like that?

3 A. Yes. | wasin the aquatic resources unit.

4 Q. Andwithinthe aquatic resources unit,

5 were you the chief, were you the deputy, were you a
6 scientist? What was your position?

7 A. lwas astaff person.

8 Q. Astaff person?



9 A. Inthe aquatic resources unit, yes.

10 Q. Andforhow long did you hold that

11 position?

12 A. For23years.

13 Q. Sovyoucamein as a staff person in the
14 aquatic resources unit?

15 A Yes.

16 Q. And you stayed in that position throughout
17 the entire time?

18 A. That's correct.

19 Q. Andjustgenerally speaking, what were
20 your responsibilities as a staff person in the

21 aquatic resources unit?

22 A, Ithink they were fourfold. One was under

24

1 section 404 of the Clean Water Act, | worked with the

2 Corps of Engineers and reviewed development projects



3 where someone might submit a permit application to
4 the Corps. | was an inspector under -- for

5 enforcement of section 404. | was a grants manager
6 under the 404 program and | was also -- part of my

7 job was to engage the community and in helping to
8 implement the law more effectively at a local level.
9 Q. You mentioned section 404 of the Clean

10 Water Act. What's your understanding of what that
11 section is?

12  A. That's a big question.

13 Q. lknow.

14 A. So, okay. I'm not sure how to answer it

15 briefly.

16 Q. Doyouwant me to breakit down?

17 A. Sure.

18 Q. Okay. So you testified that you did

19 inspections, for example, as one of the four things,
20 the four groups of responsibilities you just

21 testified about.

22 A. Uh-huh.



1

9

10

11

12

13

14

15

16

17

18

19

20

25

Q. Andyou did inspections under 404. Tell
me a little bit more about what that entailed.
A. If l was aware of a violation where
someone had filled waters of the United States
without a permit, then | would follow through and do
inspections, | would follow through with restoration,
| would participate in any administrative or legal
action against that person.
Q. Solheard you say two things, Mr. North.
You said dredging or fill material and you said
something about permits so does section 404 of the
Clean Water Act have something to do with both of
those topics?
A. It does, yes.
Q. Inwhat respect?
A. That if you would like to put dredge or
fill material into waters of the U.S., you're
required to get a permit from the Corps of Engineers.
Q. And that permit is under section 404?

A. Under section 404, yes.



21 Q. Understood. You also indicated that you

22 were involved in -- I'm going to use the word

26

1 outreach but | don't think that's the word you used

2 but something to do with community relations. Tell

3 me a little bit more about that.

4 A | worked with tribes and communities and

5 NGOs, basically anyone in the community to try to

6 make implementation of or protection of waters of the
7 U.S., protection of waters more effective within that
8 community and that sometimes was with tribes and it
9 might -- in one case, it involved working with a

10 tribe to develop a natural resources plan in their

11 area on their lands. In another case, it was working
12 with the city of Homer to develop a wetlands

13 regulatory program for their city. It involved

14 working with agencies to do research to better inform



15

16

17

18

19

20

21

22

the implementation of wetland protection programs. |

worked with a small -- an unincorporated community to

develop a watershed plan, those kinds of things.

Q. | probably should have asked this before.
You know, we feel like we all kind of know you a bit
from reading all the documents and being as involved
in this case as we have over the course of the past

year plus. You worked for the EPA. Where did you

27

1 work?

2

A. Initially | worked in Anchorage and then |

3 worked in Soldotna.

4 Q. Soldotna, and that's also in Alaska, |
5 assume?

6 A. Yes,itis.

7 Q. Andwhat region of EPA is that?

8 A. Region10.



9 Q. Soforyourentire career, you've worked
10 in Region 10 and in Alaska, is that correct?

11  A. That's correct.

12 Q. Before you came to EPA -- | assume you
13 have a college degree?

14 A. ldo.

15 Q. Andwhatisthatin?

16 A. |have a bachelor's degree in botany and a
17 masters degree in natural resource management with a
18 fisheries emphasis.

19 Q. With a fisheries emphasis?

20 A. Yes, that's correct.

21 Q. Do you have any degree in mining or --

22 A. No.

28

1 Q. --inmineralsoranything like that?

2 A. No, | do not.



Q. No degree in geology?

A. No.

Q. Have you ever worked for a mining company?
A. I never have.

Q. Have you ever consulted with a mining

8 company?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. ROSENBERG: Obijection, vague.

BY MR. YOERGES:

Q. You can answer.

A. It depends on what you mean by consulting.
I've worked on mines for the entire 23 years of my
time at EPA.

Q. Okay. So if a mining company was
interested in developing a mine and needed to get a

section 404 permit, you would get involved with
something like that if it was within your region?

A. That's correct.

Q. And did that apply to every mine that was
in Region 10 or only ones that were assigned to you

or how did that work?



29

1 A. Generallyif they were assigned to me.

2 Q. Were there other people in your unit who

3 had similar responsibilities who a mine might be

4 assigned to them rather than you?

5 A Yes.

6 Q. Canyouname any of those people?

7 A. Ifthey were in Idaho, it might be Carla

8 Fromm. If they were in Washington, it might be Linda
9 Storm. If they were in Oregon, it might be -- |

10 shouldn't forget people's names, my colleagues'

11 names, but I'm drawing a blank. But the Oregon

12 person that was my equivalent. And even if it was in
13 Alaska, it might be somebody else.

14 Q. Soyou were not the only person in Alaska

15 who would do this kind of work?

16 A. That's correct.

17 Q. And were you actually the person -- with

18 respect to mines that you actually did work on, were
19 you actually the person who would issue the permit?

20 A. No.



21 Q. What kind of work did you do then

22 regarding a permit?

30

1 A, My work was to analyze the likely effects

2 of the mine and to advise the Corps of Engineers as
3 well as my managers what those effects would likely
4 be and what mitigation might be addressed, might

5 address those effects.

6 Q. Andhow did you go about doing that? Did

7 you do studies? Did you go out in the field? How

8 would one go about trying to figure out what the

9 effects would be of a proposed mine?

10 A. Well, we would take the information that

11 was either presented by the company, the mining
12 company, or any other source that might be available
13 and we would essentially go out and just seek

14 whatever other information might be available that



15

16

17

18

19

20

21

22

1

would give us insight into what those effects would
be. And generally that would be scientific
information but it could be -- | mean, it might be
published scientific information, it might be
information from publications that are put out by
agencies or really anyone else as long as it gave us
insight into what the effects would be. That's

pretty much how | would do it.

31

Q. You said that it might include

2 publications put out by agencies. Would it also

3 include publications put out by environmental groups

4 who generally are opposed to mining?

5

6

7

8

A. ltcould.
Q. Anddid it ever?
A. Yes.

MR. ROSENBERG: Objection, vague.



9 BY MR. YOERGES:

10 Q. Butthatwasyes, it did?

11 | told you at the outset that the lawsuit

12 that my clients have brought against the EPA involves
13 something called the Pebble Mine or the Pebble
14 deposit. Are you familiar with the Pebble Mine or
15 the Pebble deposit.

16 A, Yes.

17 Q. Whatisyour understanding of what the

18 Pebble Mine or deposit is?

19 A. It'sa copper, gold and molybdenum deposit
20 that's at the headwaters of the Koktuli and -- well,
21 the headwaters of the Koktuli and Talarik Creeks,

22 Koktuli River. I'm sorry, my memories -- | have to

32

1 think back a few years now to all these rooms.

2 Koktuli River and Talarik Creek which are tributaries



3 to the Nushagak River and the Kvichak River in the

4 Bristol Bay watershed in southwestern Alaska.

5 Q. Anddidyou work on anything to do with

6 that mine?

7 A Idid.

8 Q. You mentioned before that you worked in

9 permit applications when you were part of the aquatic
10 resource unit. Did you work on a permit application
11 that had been submitted by the mining company with
12 respect to that mine?

13 MR. ROSENBERG: Obijection, misleading.

14 BY MR. YOERGES:

15 Q. Youcananswer.

16 A. No.

17 Q. Andwhyisthat?

18 A. Because there wasn't a permit application.

19 Q. Hadthere ever been a permit application

20 filed with regard to that mine that you know of?

21 A, Well, yes.

22 Q. Asection 404 application?



33

1 A Yes.

2 Q. When was that?

3 A. Forexploration.

4 Q. Forexploration?

5 A. Related to that mine.

6 Q. What about for actual development of the
7 mine?

8 A. No.

9 Q. I'mgoingto sort of put the mine to the

10 side for a second and ask you just a few questions

11

12

13

14

15

16

17

18

19

20

about emails. In this case we've asked the

government to produce a lot of different kinds of
documents associated with our claims and one category
of documents that we asked for were emails that EPA
people had either written or received regarding our
claims. In connection with that, we received some
emails that we think were from you and the email
address -- or they could have been to you. The email
address said Phil and Amanda on it. It didn't look

like an official EPA address. Did you have a



21 personal email address with Phil and Amanda on it at

22 the time that you were working at the EPA?

4

A.

Q.
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Yes, | did.
| take it Amanda is your spouse?
That's correct.

And that email was through some local

5 Internet service provider in Alaska?

6

7

A.

Q.

That's correct.

And did you use that email to conduct any

8 EPA business?

9

MR. ROSENBERG: Obijection, vague.

10 BY MR. YOERGES:

11

12

13

14

Q. Go ahead.

A. Attimes, yes.

Q. Why?

A. Because -- | think there were two reasons.



15 One was that because the -- my EP -- at times |

16 worked at home and my connection to my EPA account
17 was very poor. It just didn't work sometimes. And

18 so | would -- it was easier just to tell people to

19 send it to my home email and | would get it if | was

20 working at home. And then -- actually, that's the

21 reason. That's the two reasons, is because the

22 system didn't always work the way it was supposed to
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1 and because it was just convenient.

2 Q. When you used your personal email address
3 to conduct the EPA business, is there anything you
4 did with emails that you sent out or that you

5 received from anybody from the outside to that

)]

personal address?
7 A. ldon'tunderstand the question.

8 Q. Wasthere any kind of protocol that you



9 understood that your agency required if you ever used
10 personal email addresses?

11  A. [I'm not aware of any protocol.

12 Q. We've seen some indication of a protocol

13 that would require you to forward the personal email
14 exchange that you had to your official EPA address.
15 Are you familiar with that?

16  A. |--well, | guess I'm not sure how to

17 answer that question.

18 Q. Whynot?

19 A. Because there were records rules on making
20 sure that records were maintained but there weren't
21 protocols on forwarding emails that | know of.

22 Q. Okay. How often did you use your personal
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1 email to conduct EPA business?

2 A. Oh,ldon't know how to quantify it. Not



3 all the time but not infrequently.

4 Q. Notinfrequently. So | had understood

5 what you said is one of the reasons why you used a
6 personal email address is because you worked from
7 home and you had connectivity issues with regard to
8 your EPA address?

9 A. That's correct.

10 Q. And how frequently did those connectivity
11 issues pop up with you?

12 A. Frequently.

13 Q. Anddoyou know what the reason for that
14 was? Was it because you were in a remote location or
15 what?

16 A. ldon'tknow. | don't know why.

17 Q. Sowhen that happened and you had to

18 conduct business, you would just conduct it on your
19 personal account, right?

20 A. That's correct.

21 Q. Anddidyou do that during your entire

22 time you were using email while you were working with
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1 EPA?

2 MR. ROSENBERG: Obijection, vague.

3 BY MR. YOERGES:

4 Q. Youwere there for 23 years, correct?

5 A. AtEPA,vyes.

6 Q. AtEPAfor23years?

7 A. Right.

8 Q. Didyou have email for all 23 years?

9 A. No, | don't believe so.

10 Q. Soemail probably came on a little bit

11 after you --

12 A, That'sright.

13 Q. --haddone your job there?

14 A, Yes, that's right.

15 Q. And duringthe time that you had email,

16 you had a personal email account and an EPA email
17 account, whenever you had a situation where there
18 were connectivity issues with your official email

19 account, your EPA email account, would you then use

20 your personal account?



21 A, It would depend.

22 Q. On what?
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1 A. Iflneededto ornot. | mean, it would

2 depend how important is it that | actually do what
3 I'm doing, do what I'm trying to get done, you know,
4 how urgentis it. | might just let it go, if it

5 didn't work.

6 Q. Andyou used your personal email account
7 only when you worked from home?

8 A. |believe so.

9 Q. Didyou actually have an office too?

10 A. Idid, yes.

11 Q. And wasthat located in the -- you say you
12 started out working in Anchorage?

13 A. That's correct.

14 Q. That would have been what year?



15

16

17

18

19

20

21

22

1

A.

Q.

That | started working at Anchorage?
Yes.
In 1989.

And then you moved to -- I'm going to

mispronounce the name but Soldotna?

A.

Q.

A.

Soldotna.

And when was that?

In 1998.
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Q. So nine years later. And that was all

2 prior to the time that you had anything to do with

3 Pebble Mine, correct?

4

5

A. That's correct.

Q. When was it that you first used your

6 personal email account to do EPA business?

7

8

A.

| believe it was when | was in Soldotna.

Q. Sosometime from '98 afterwards?



9 A. Right. Correct.

10 Q. Didyou have an office in Soldotna?

11 A. |did.

12 Q. Anddid you use the personal email account
13 when you worked in that office as well as using it
14 from home?

15 A. No.

16 Q. Andisthat because you didn't have

17 connectivity issues when you were in the office but
18 you did at home?

19 A. Ibelieve that, yes, that's correct.

20 Well, there is -- and I'm not particularly computer
21 savvy and so | wouldn't know how to connect to my

22 personal email from my home, from my office, so |
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1 probably wouldn't be able to do it.

2 Q. So based on that, you believe that when



3 you were in your office, you used your official EPA

4 email account?

5 A. That's correct.

6 Q. Thisisgoingto be a little tedious and

7 I'll do this as quickly as | can but I'm going to ask

8 you if you know somebody on the list of people I'm
9 going to read and if you have any recollection of

10 having communicated with them using your personal
11 email account. Do you understand?

12 A. Yes.

13 Q. Sothe first person is someone by the name
14 of Jeff Parker. Do you know that person?

15 A. ldo.

16 Q. Andwhois Jeff Parker?

17 A. Heisan attorney in Anchorage.

18 Q. Anything more about him? Was he involved
19 at all in the Pebble Mine matter?

20 A. He was, yes.

21 Q. Anddidyou have any communications with

22 him using your personal email account?
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1 A Idid.

2 Q. Anddoyou know whether he ever e-mailed
3 to you using your personal email account?

4 A. Hedid.

5 Q. How about Shoren Brown. Does that name
6 ring a bell?

7 A. ldo. Yes,itdoes. I'msorry, it does

8 ring a bell.

9 Q. Andwho does Shoren Brown work for?

10 A. He works for or he did work for Trout

11 Unlimited.

12 Q. And he worked on matters relating to the
13 Pebble Mine?

14  A. That's correct.

15 MR. ROSENBERG: Objection, vague as to

16 worked on matters.

17 BY MR. YOERGES:

18 Q. Didyou ever email him using your personal
19 email account?

20 A. |don't think so.



21 Q. Do you know whether he sent an email to

22 you using your personal email account?
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1 A. Notthatlrecall

2 Q. The next person is Wayne Nastri. Does

3 that name ring a bell to you?

4 A Yes.

5 Q. Andwhois Wayne?

6 A. Heis aconsultant for Trout Unlimited.

7 Q. Anddid he work on matters relating to the

8 Pebble Mine?

9 A. Hedid.

10 Q. Anddoyouknow whether you ever used your
11 personal email address to email him or to receive an
12 email from him?

13  A. Notthatlrecall.

14 Q. PeterVan Tuyn. Does that name sound



15 familiar to you?

16 A. Yes.

17 Q. Andwhois Peter?

18 A. Peteris an attorney for Bristol Bay

19 Regional Corporation.

20 Q. Isthat Bristol Bay Native Corporation?
21  A. Native Corporation, that's right.

22 Q. BBNC?
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1 A. BBNC, yes, native corporation.

2 Q. Anddid he work on matters relating to the
3 Pebble Mine?

4 A, Yes, hedid.

5 Q. Anddid he have interaction with you

6 regarding the Pebble Mine?

7 A. Yes, hedid.

8 Q. Anddoyouknow whether you ever used your



9 personal email address to send or receive emails?
10 A. Notthatlrecall.

11 Q. How about Joel Reynolds. Does that name
12 ring a bell?

13 A Yes.

14 Q. AndwhoisJoel?

15 A. Heisthe -- my understanding is that he
16 is the lead attorney for the Natural Resources

17 Defense Council.

18 Q. Anddidyou deal with Joel at allin

19 matters relating to the Pebble Mine?

20 A. No, I never did.

21 Q. Solassume you didn't email him?

22 A, Correct. Not that | recall anyway.
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1 Q. How about Carol Ann Woody. Does that name

2 sound familiar?



3 A Yes.

4 Q. Andwhois Carol Ann Woody?

5 A. She'sanindependent fishery ecologist who

6 works as a consultant for Trout Unlimited and others.
7 Q. Whenyou say she's independent, what do

8 you mean? She's not with an agency or --

9 A. No, that she has her own company.

10 Q. Okay. And did you ever email with Carol

11 Ann Woody using your personal account or her to
12 yours?

13 A. NotthatIrecall.

14 Q. How about Ann Maest. Is that name

15 familiar to you?

16 A, Yes.

17 Q. AndwhoisAnn?

18 A. Sheisa--ldon't know if she's water

19 quality or hydrology specifically but she is an

20 independent consultant who works for various people.
21 Q. Anddid she work on matters relating to

22 the Pebble Mine?



45

1 A Yes.

2 Q. Anddidyou ever communicate with her?

3 A. Notthatlrecall

4 MS. GARDE: Objection. Is your question

5 "did you ever communicate with her" intended to ask
6 if he had communications with her through his

7 personal email or is this a different question?

8 MR. YOERGES: Let me ask that question.

9 BY MR. YOERGES:

10 Q. Didyou communicate with her using your

11 personal email or vice versa, her sending something
12 to you using your personal email?

13  A. Idon't believe so.

14 Q. Letme stop fora moment and ask this

15 question. Other than Mr. Parker who you do recall
16 using your personal email account, did you email

17 anyone else during your entire time with the EPA

18 using your -- anyone else from outside the EPA using
19 your personal email account?

20 MS. GARDE: Obiject, overbroad.



21 MR. ROSENBERG: And objection, vague.

22 THE WITNESS: Well, to answer your
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1 question as you asked it, many, many people.

2 BY MR. YOERGES:

3 Q. Okay. I'll go back to the list then.

4 Alan Boraas. Do you know who that is?

5 A. ldo.

6 Q. AndwhoisAlan?

7 A. Alanisa professor at Kenai Peninsula

8 College.

9 Q. Anddid he work on any matters relating to
10 the Pebble Mine?

11 A. Hedid.

12 Q. Anddid you communicate with him using
13 your personal email address?

14 A ldid.



15 Q. How frequently?

16 A. He was someone that | knew personally and

17 so |l don't -- not very -- not often but | knew him so

18 it could have been -- | could have had communications
19 with him at any time.

20 Q. Anddid those communications involve

21 Pebble Mine?

22 MR. ROSENBERG: Obijection, vague.
47
1 THE WITNESS: | would say generally not

2 butit's possible.

3 BY MR. YOERGES:

4 Q. Sitting here today, you don't have any

5 specific recollection of a particular email you sent
6 to Mr. Boraas?

7 A. Correct.

8 Q. Regarding the Pebble Mine?



9 A. Correct.

10 Q. Butit's possible?

11  A. It's possible.

12 Q. DanRinella. Is that name familiar to
13 you?

14 A Yes.

15 Q. AndwhoisDan?

16 A. Heis an employee of the University of
17 Alaska.

18 Q. Didhe work on matters relating to the
19 Pebble Mine?

20 A. Hedid.

21 Q. Anddid you communicate with him using

22 your personal email address?
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1 A. It'spossible but | don't have a specific

2 recollection.



3

Q.

And when | say did you communicate with

4 him using your personal email address, I'm referring

5 to the Pebble Mine, Pebble Mine matters.

6

10

11

12

13

14

15

16

17

18

19

20

21

22

A. Okay.

Q. Okay?

A. Okay.

Q. Same answer?

A. Yes.

Q. Jason Metrokin. Does that name sound
familiar?

A. Yes.

Q. And whoisJason?

A. |believe he's the chair of the Bristol
Bay Native Corporation.

Q.

That's the name organization that Peter

Van Tuyn is the lawyer for?

A.

Yes.

Q. And Jason Metrokin, was he involved on

matters relating to the Pebble Mine?

A.

| believe so.
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1 Q. Anddid you communicate with him regarding
2 the Pebble Mine using your personal email address?
3 A. No.

4 Q. David Chambers, does that name sound

5 familiar?

6 A. Itdoes, yes.

7 Q. Andwhois David Chambers?

8 A. Heisthedirector, the executive director

9 of an organization called Center for Science and

10 Public Participation.

11 Q. Did he work on matters relating to the

12 Pebble Mine?

13  A. Yes, hedid.

14 Q. Anddid you communicate with him regarding
15 matters relating to the Pebble Mine using your

16 personal email address?

17  A. It's possible but | don't recall any

18 specific time

19 Q. Thomas Quinn, is that name familiar?

20 A. Yes.



21 Q. Andwhois he?

22  A. Heis a professor at the University of
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1 Washington.

2 Q. Did he work on matters relating to Pebble
3 Mine?

4 A. ltdepends on what you mean by "work on,"
5 I guess.

6 Q. Washeinvolved at all in EPA's

7 consideration of --

8 A. Yes.

9 Q. --mattersrelating to the Pebble Mine?

10 A, Yes.

11 MR. ROSENBERG: Obijection, vague and
12 confusing.

13 BY MR. YOERGES:

14 Q. Were you confused by that?



15 A. Itdoesseem a little vague but | took

16 meaning from it.

17 Q. Thankyou. And did you communicate with
18 Thomas Quinn regarding the Pebble Mine using your
19 personal email address?

20 A. Ildon't believe so.

21 Q. David Schindler, is that name familiar?

22 A. Yes.
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1 Q. Andwhois David?

2 A. He'salso a professor at the University of

3 Washington.

4 Q. Anddid he work on matters regarding the
5 Pebble Mine?

6 A. Yes.

7 Q. Anddidyou have communications with him

8 using your personal email address on matters relating



9 to the Pebble Mine?

10

11

12

13

14

15

16

17

18

19

20

21

A.

Q.

A.

Q.

Q.

A

Q.

| don't believe so.

Getting close to the end of the list here.
Okay.

Tim Troll. Do you know who Tim Troll is?
Yes.

And who is he?

He works for the Nature Conservancy.
The Nature Conservancy?

Yes.

Is that sometimes referred to as TNC?
Yes.

And was Tim Troll involved in matters

22 relating to the Pebble Mine?

2

52

MR. ROSENBERG: Obijection, vague.

THE WITNESS: | actually don't know.



3 BY MR. YOERGES:

4 Q. Wasthe Nature Conservancy involved in

5 matters relating to the Pebble Mine?

6 MR. ROSENBERG: Same objection.

7 THE WITNESS: | don't know specifically.

8 BY MR. YOERGES:

9 Q. Doyouremember whether you communicated
10 with Mr. Troll on matters relating to the Pebble Mine
11 using your personal email address?

12 A. |don't believe so.

13 Q. William or Bill Reilly. Does that name

14 sound familiar?

15 A. Yes.

16 Q. AndIdon't think this is the former EPA

17 administrator.

18 A. No.

19 Q. This is another Bill Reilly, correct?

20 A. ltis.

21 Q. Anddid this Bill Reilly work on matters

22 relating to the Pebble Mine?
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1 A Hedid.

2 Q. Anddid you communicate with him relating

3 to the Pebble Mine using your personal email address?
4  A. Notthat|know of.

5 Q. Fourmoreto go. Actually, three more.

6 Tom Yocom. Does that name sound familiar?

7 A, Yes.

8 Q. Andwhois Tom Yocom?

9 A. Heis a private consultant now in the Bay

10 Area, | believe.

11 Q. Anddid he work on matters relating to the
12 Pebble Mine?

13 A Yes.

14 Q. Infact, he did a report with Mr. Reilly,

15 correct?

16 A. That's correct.

17 Q. Anddid you ever communicate with

18 Mr. Yocom regarding anything to do with the Pebble
19 Mine using your personal email account?

20 A. Not that | recall.



21 Q. Andwhen you say not that | recall, as

22 you've done with several of these things, |
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1 understand that you're not saying that you didn't.
2 You just don't recall that you did?

3 A. That's correct.

4 Q. Catherine Knott, K-n-o-t-t. Does that

5 name sound familiar to you?

6 A. Yes.

7 Q. Andwhois Catherine?

8 A. She's an associate professor at the Palmer
9 branch of Kenai Peninsula College.

10 Q. Thesame place where Alan Boraas works?
11  A. Yes.

12 Q. Same university or college?

13  A. Yes.

14 Q. And Catherine Knott, did she work on



15 matters relating to the Pebble Mine?

16 A. Yes.

17 Q. Anddid you have communications with her
18 regarding those matters on your personal email

19 accountTiel

20 A. Notthat I know of.

21 Q. AndIthink you pronounce this teal, Tiel

22 Smith. Is that correct?
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1 A Yes.

2 Q. lIsayhe. I'mnotsureifit's ahe.
3 A It'sahe.

4 Q. Anddoyouknow Tiel Smith?

5 A. Yes, | know who heiis.

6 Q. WhoisTiel Smith?

7 A. Heworks for Bristol Bay Native

8 Corporation.



9 Q. Didhe work on any matters relating to

10 Pebble Mine?

11  A. |believe so.

12 Q. Anddid you have any communications with
13 teal using your personal email account on matters
14 relating to Pebble Mine?

15 A. Notthat | know of.

16 Q. How about Tim Bristol. Do you know Tim
17 Bristol?

18 A. ldo.

19 Q. Andwhois Tim Bristol?

20 A. Tim Bristol was the director for the

21 Alaska branch, | suppose, of Trout Unlimited.

22 Q. And did Tim Bristol work on matters
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1 relating to the Pebble Mine?

2 A. Yes, he did.



3 Q. Anddid you have any communications with
4 Mr. Bristol relating to the Pebble Mine using your

5 personal email account?

6 A. Notthatl--notthat | know of.

7 Q. Bob Waldrop, W-a-I-d-r-o-p. Does that

8 name sound familiar?

9 A Yes.

10 Q. Andwhois Bob Waldrop?

11 A, He works for a commercial fishing

12 marketing organization that | can never remember
13 exactly the name of.

14 Q. Would it be the Bristol Bay Regional

15 Seafood Development something or other?

16  A. Yes, that sounds right.

17 Q. Anddid he work on matters relating to

18 Pebble Mine?

19 A. Yes, hedid.

20 Q. Anddid you communicate with him regarding
21 those matters using your personal email address?

22 A. Not that | recall.
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1 Q. Canyourecall whether you communicated

2 with any other federal agency official outside of EPA
3 using your personal email address on matters relating
4 to the Pebble Mine?

5 A. lreallydon't know if | did or not.

6 Q. Somebody whose name pops up pretty

7 frequently named Phil Brna. Do you know Phil Brna?
8 A. Idoknow Phil Brna.

9 Q. Fishand wildlife service, right?

10 A. That's correct.

11 Q. And mentioning his name, does that refresh
12 your recollection as to whether you e-mailed him
13 using your personal email account?

14  A. Ildon'trecallif | did or not.

15 Q. If myrecollection is correct, you've

16 identified now Jeff Parker and Alan Boraas as two
17 people who you do recall having used your personal
18 email account and these other people you don't

19 recall.

20 A. Right.



21 Q. Isthere anyone else that you can recall

22 working on matters relating to the Pebble Mine where
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1 you used your personal email account?

2 A Well, I don't know if | communicated with

3 Alan about the Pebble Mine.

4 Q. Sosubjectto that clarification, is there

5 anyone else?

6 A. Notthatlrecall.

7 Q. Now, there came a time, Mr. North, when
8 you, in the aquatic resources unit, started focusing
9 on the Pebble Mine and considering whether a

10 particular subsection of 404 should apply to the
11 Pebble Mine. I'm referring to 404(c). Do you recall
12 that?

13 MR. ROSENBERG: Objection, assumes facts

14 not in evidence.



15 MR. YOERGES: Nothing is in evidence right

16 now. It's just a deposition.

17 MR. ROSENBERG: You just said that you --

18 you just said that there came a time when he started
19 focusing. He has not testified how he started foe

20 cushioning or whether he started focusing or what the
21 context of, you know, how he became aware of a

22 circumstance involving Pebble Mine are.

59
1 MR. YOERGES: That's why | asked.
2 MR. ROSENBERG: Well, you didn't ask. You

3 sort of told him what your view of what his testimony
4 will be so that's assuming facts not in evidence so

5 that's arguably misleading.

6 BY MR. YOERGES:

7 Q. Canyouanswer the question?

8 A. Canyou ask it again?



9 Q. Sure. Sorry about the interruption. Did

10 there come a time when you started considering
11 whether section 404(c) should apply to the Pebble
12 Mine?

13 A Yes.

14 Q. Andwhen was that?

15 A. |believeitwasin--1mean, in 2007 or

16 '8.

17 Q. 2007 or'8.

18 A. |believe.

19 Q. Solet'stalk a little bit about section

20 404(c). What do you understand section 404(c) is?
21  A. Section 404(c) gives the administrator of

22 the Environmental Protection Agency the authority to
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1 designate an area as unsuitable for fill.

2 Q. And thus, what's the consequence of that?



3

A. And thus preclude or restrict permits that

4 are issued by the Corps of Engineers.

5

Q. Andhow is it that you became familiar

6 with what 404(c) does?

7

A. It was in my training to work in the 404

8 program.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. What sort of training was that?

A. Initially it was, here's section 404, read
it, and then after that, there was various trainings
where we sat as a group with experts and discussed
the program and how it was implemented.

Q. Soyou said sometime in the 2007-2008
period, the issue of applying 404(c) to Pebble Mine
first came up?

A. No, | didn't say that.

Q. When was the first time the issue of
applying 404(c) at Pebble Mine, when did that first
come up?

A. Well, | would say the first time that it

came up was before that and | don't know the time but
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1 it was a little bit more casual nature than talking

2 about Bristol Bay and the importance of Bristol Bay.

3 Q. What was the context of that?

4 A. ldon'tactually --1couldn't-- I can't

5 give you any details.

6 Q. Butyousaid it was a more casual nature.

7 It sounded like you might have had something in mind
8 that you can recall having occurred or an event or

9 something like that. How did that happen?

10 A. Well, | believe there was just -- you

11 know, and | have no recollection of detail but just a

12 conversation with colleagues and | believe at EPA

13 headquarters just -- and really and just the idea of

14 the importance of Bristol Bay was discussed and

15 that's about as much detail as | can really -- and

16 really actually even -- | think I'm actually even

17 kind of speculating on that because | really don't

18 remember. But| do remember -- | do know that there
19 was something, some discussion before that but it was

20 not of a -- it wasn't of an official or serious



21 nature.

22 Q. Soin2007-2008 -- what happened in
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1 2007-2008 where the issue of 404(c) and Pebble Mine
2 came up again?

3 MR. ROSENBERG: Obijection, vague.

4 THE WITNESS: To say that it came up is

5 probably not characterizing it correctly.

6 BY MR. YOERGES:

7 Q. How would you characterize it?

8 A. Thatlstarted to consider that this area

9 was exceptional and that a potential large copper

10 mine at the headwaters of these streams was probably
11 not a good idea and perhaps we should use our

12 authority to not let it happen.

13 Q. And whatis it, Mr. North, that kind of

14 got you to that point?



15

16

17

18

19

20

21

22

A. In 2005, | started working on the Pebble
Mine. It was assigned to me. And | went -- and
between 2005 when | started and 2007-2008, whenever |
came to that conclusion, | went to many meetings, had
many discussions with -- you know, with Pebble. We
had the technical working groups so we got lots of
information, went to many post-field season briefings

that the Pebble partnership put on for all the
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agencies and essentially | just learned a lot more
about Bristol Bay, learned a lot more about copper
mining and | came to the conclusion that the risks
were just simply too high to have a copper mine at
that location.

Q. Was there anybody else at the EPA who
attended these working groups and these kind of

field -- what did you call them, post-field?



9

10

11

12

13

A. Yeah, post-field season.

Q.

A.

Q.

A.

Post-field season?
Briefings essentially.
What does that mean, post-field season?

Well, the summer is the field season and

14 in the fall, the Pebble partnership would put on

15

these big presentations at the Captain Cook Hotel and

16 invite all the Agency staff as well as all their

17

18

19

20

21

22

consultants.

Q.

A

In Anchorage?

In Anchorage, yes.

And you attended these?
And | attended those, yes.

Did anyone else from the EPA, anyone else
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1 from your office in Region 10 attend these briefings?

2

A. Yes.



3 MR. ROSENBERG: Objection, vague.

4 BY MR. YOERGES:

5 Q. Whoelse?

6 A. Other people that were involved in the

7 technical working groups and maybe involved in
8 mining.

9 Q. Canyouname some people?

10 A. Yeah, well, actually, to tell you the

11 truth, | don't remember exactly who. | can just
12 probably speculate on who they were.

13 Q. Did Patty McGrath attend any of these?
14  A. Probably.

15 Q. Rick Parkin, did he attend any of these?
16 A. He may have. | don't actually recall if
17 he did or not.

18 Q. How about Michael Szerlog. Do you know
19 him?

20 A. ldo.

21 Q. Who was Michael Szerlog?

22 A. He was my supervisor.
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1 Q. Inthe ARU?

2 A Inmyareq, yes.

3 Q. Whodid he report to?

4 A. Hereported to the manager of the office

5 of ecosystemes, tribal and public affairs.

6 Q. Who wasthat?

7 A. That changed over time.

8 Q. In2007-2008, do you recall who that was

9 atthe time?

10 A, Actually, I don't recall.

11 Q. So after going to these working group

12 meetings and listening to these presentations

13 presented by Pebble, you came to the conclusion or
14 you came to the -- well, was it a conclusion you

15 reached that the idea of building a copper mine in
16 the headwaters of the Bristol Bay was not a good one?
17 A. Yes, it was a conclusion.

18 Q. Anddid anyone else reach that conclusion
19 that you know of within your region at that time,

20 2007-2008?



21  A. No, not that | know of.

22 Q. Soyoudidn't have discussions about it
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1 with anybody?

2 A. ldid,yes.

3 Q. Andwhodid you discuss that with? Who

4 did you discuss your concerns about the building of a
5 copper mine at the headwaters of the Bristol Bay?
6 A. ldiscussed it with the Region 10 mining

7 team and | discussed it with my supervisor in that
8 time frame.

9 Q. That being Michael Szerlog?

10 A, Yes.

11 Q. And you said the Region 10 mining team.
12 Is that a different unit or a different team than the
13 team you were in?

14  A. It'sagroup of people from all the



15 different units who have -- who work on mining issues
16 and who have some expertise around mining.

17 Q. Were you part of the Region 10 mining

18 team?

19 A. |was,yes.

20 Q. Andwho else was on the Region 10 mining

21 team?

22 A. Patty McGrath --
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1 MR. ROSENBERG: Obijection, vague.

2 BY MR. YOERGES:

3 Q. Patty McGrath?

4 A, --chairedit and then there were, | don't

5 know, several other people from around the region.
6 And now you're asking me to recall names of people
7 that|don't remember.

8 Q. Ifyoucan.



9

10

11

12

13

14

15

16

17

18

19

20

21

22

1

A. lactually am not -- I'm drawing a blank.

Q. You say around the region though. You're
not limiting that to Alaska. You're talking about
the entire Region 107?

A. That's correct.

Q. And you said that you discussed your
conclusion regarding 404(c) with people in the
mining -- what did you call it, the mining group
or --

A. The mining team.

Q. Mining team?

A. Uh-huh.

Q. And you discussed it at that time period,

2007-2008, with those people?
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A. | believe so. | believe it was that time

2 period.



3 Q. From the period of time of 2007-2008 when
4 you first reached this conclusion to -- well, let me

5 ask this question. Are you familiar with something
6 called the Bristol Bay watershed assessment?

7 A. Yes.

8 Q. Andwhat is that to your understanding?

9 A. ltisan assessment of the likely effects

10 of mining, of mining copper on the fisheries of

11 Bristol Bay.

12 Q. Isitawritten assessment or --

13 A. ltis, yes.

14 Q. You were involved in preparing that

15 document, yes or no?

16 A. lwas,yes.

17 Q. Anddoyou know when that document was
18 first made available to the public?

19 MR. ROSENBERG: Obijection, vague.

20 THE WITNESS: | don't remember the date.
21 BY MR. YOERGES:

22 Q. Doyouremember the year?



69

1 A Ibelieve it was --

2 MR. ROSENBERG: Same objection.

3 THE WITNESS: | believe it was 2012 was

4 the draft, the first draft came out.

5 BY MR. YOERGES:

6 Q. Right. And that's what | was referring

7 to. Sorry. The first draft of it. Between the time

8 period 2008 and 2012 -- well, let me go back one

9 second. So you said in 2007-2008, you reached this
10 conclusion, and by the conclusion, was the conclusion
11 that the EPA should exercise its authority under

12 404(c) to prevent copper mining in the Bristol Bay
13 watershed?

14  A. The conclusion was that the risks of

15 mining were significant and that EPA should use its
16 404(c) process to evaluate it and to | guess decide
17 whether or not to stop mining there. And just to be
18 honest, | mean, my expectation is that it would

19 decide that.

20 Q. It would decide to use --



21  A. Yeah, | don't want to just seem

22 disingenuous about that.
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1 Q. |lappreciate that. And your personal

2 opinion at the time, if you were running the EPA,
3 would be that to use the 404(c) authority and not
4 permit copper mining in Bristol Bay, correct?

5 MR. ROSENBERG: Obijection, vague.

6 BY MR. YOERGES:

7 Q. Doyouunderstand what | meant?

8 A. Ithinkso. Yes.

9 Q. |mentionedthe name Patty McGrath a
10 little earlier. You said Patty was the chair of the
11 regional mining team?

12 A. Yes.

13 Q. Patty McGrath gave a deposition in this

14 case -- I'm looking for the transcript that I'm



15

16

17

18

19

20

21

22
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N

(]

)]

interested in asking you about -- just this past
Friday. And I'm going to read you a question and
answer back and forth that | had with -- | took the
deposition -- that | had with Ms. McGrath that was
testifying under oath and I'm going to ask you a
question or two about it. This is on page 93 of the
deposition. | asked Ms. McGrath, "Let me ask this

question. Phil North was an advocate for using
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404(c) to stop the Pebble Mine from ever happening,
isn't that right?" And there was an objection and
then Ms. McGrath said, "l would say that Phil was
passionate about the potential to use the 404(c)."
Would you agree with Ms. McGrath that you were
passionate about the potential to use 404(c)?

MR. ROSENBERG: Obijection, vague.

THE WITNESS: | was definitely the



9 advocate initially and --

10

11

12

13

14

15

16

17

18

19

20

21

22

BY MR. YOERGES:

Q. The advocate?

A. Yes. And | definitely had a level of
enthusiasm about it. | mean, | felt that we
should -- to use the word passionate? | mean, | was
the one who was advocating it and trying to convince
people in the region that we should do it, so | could
see why she would use that word. I'm not sure that |
would use that word but possibly.

Q. Enthusiastic?

A. Yes, definitely. Enthusiastic for sure.

Q. Andthen | asked again on -- this is

beginning on page 94. | said, "He," referring to
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1 you, "provided reasons why he felt it was the right

2 approach." And Ms. McGrath said, "He provided



3 reasons why he felt it was the right approach.” |

4 said, "And do you recall what any of those reasons

5 were?" And here's her answer. "He felt that even if
6 the project went through, the permitting process,

7 that at the end, the environmental impacts and the
8 degradation to wetlands would be so significant that
9 the project probably would not get a 404 permit."
10 Does that accurately reflect what your belief was at
11 the time?

12 A. | would really have to think about that

13 because | don't recall --

14 Q. Well, let me --

15 A. --whether or not | thought it would get a

16 404 permit if it went through the permitting process.
17 Q. You were expecting, though, that it

18 wouldn't, correct?

19 A, Ican'tsay that | was expecting that it

20 wouldn't.

21 Q. You were hoping that it wouldn't?

22 A. Imight hoped it wouldn't.
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1 MR. ROSENBERG: Objection.

2 THE WITNESS: But | don't know that |

3 could say that | was expecting that it wouldn't. |

4 actually don't recall what | was thinking at that

5 time.

6 BY MR. YOERGES:

7 Q. Whether the permit was issued or not --

8 and | think we discussed this earlier in your

9 deposition -- that ultimately was not your decision

10 to make, correct?

11  A. That's correct.

12 Q. Soshe characterized once again -- well,

13 let me ask the question and I'm going to ask you if
14 you agree with this. After she said that you felt

15 that even if the project went forward, it would not
16 receive a 404 permit because of the significant

17 degradation to wetlands, | said, "Do you know how
18 Phil North could have come to that conclusion without
19 there being an application from the mining company

20 that went through the environmental impact statement



21 process?" And Ms. McGrath said, "l don't want to

22 guess so do you want me to guess?" And I said, "l
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1 do. You're an educated person. You worked with him.
2 | think it can be your educated guess." There was an
3 interjection and this is what Ms. McGrath said. She
4 said, "l will speculate or guess that he felt that

5 there was just no way that that project could be

6 built or operated that would not cause significant

7 harm. And he also felt that that area being the

8 Bristol Bay watershed was so important that harm to
9 part of it could affect the rest of it. That's what

10 | heard when | would talk to him." * Q.

11 Does that accurately reflect your beliefs

12 about the Bristol Bay watershed and about the

13 operation of a mine in that watershed?

14 MR. ROSENBERG: Objection, vague,
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16
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misleading and confusing.
THE WITNESS: Yes, that's correct.
BY MR. YOERGES:
Q. Thankyou. So from what | understand, and
correct me if I'm wrong about this, it sounds like
the idea of the use of 404(c) with regard to the
Pebble Mine in the Bristol Bay watershed was yours to

start off?
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A. That's correct.

Q. Andit's a matter of public record that
the Region 10 administrator, then Dennis McLerran,
actually submitted a proposed determination under
404(c) several years down the road so | want to kind
of see how we got from the original idea to the
proposed determination. Do you understand the

context I'm talking about?



9

10

11

12

13

14

15

16

17

18

19

20

21

22

A. ldo,yes.

Q. So why don't you explain in your own words
how you built up the support within the region and
then we're going to go beyond the region after that.
How did you build up the support for 404(c)?

MR. ROSENBERG: Objection.

MS. GARDE: Objection. Go ahead.

MR. ROSENBERG: Assumes facts not in
evidence, misleading. And actually can we have a
standing rule that any objection made by one of the
attorneys, that we can automatically join? Make it
easier for you.

MR. YOERGES: It's actually easier for

her, the court reporter.
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1 BY MR. YOERGES:

2

Q. So tell me how you built up support in the



3 region.

4 MR. ROSENBERG: Same objection.

5 MS. GARDE: Objection.

6 BY MR. YOERGES:

7 Q. Goahead.

8 MS. GARDE: | would actually like to go a

9 little bit further. We know that by the time

10 McLerran made his decision, he was already gone so |
11 think if you're going to go down the support of the
12 region, | think you really need to disconnect it from
13 the final decision and ask him if he did build up

14 support in the region.

15 BY MR. YOERGES:

16 Q. Let'sdothis. Let's put aside McLerran

17 1 was just trying to give some context. And you

18 don't disagree that McLerran ultimately issued a
19 proposed determination?

20 A. That's correct.

21 Q. Andthat happened after you left?

22 A. Yes.
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1 Q. Andwhen did you leave EPA?

2 A April of 2013.

3 Q. Anddoyouknow when the proposed

4 determination was issued, publicly issued?

5 MR. ROSENBERG: Objection, misleading.

6 BY MR. YOERGES:

7 Q. ldon't wantto mislead you. I'm just

8 asking you if you know that date on which the

9 proposed determination was publicly issued.

10 A. Idon't know the date.

11 Q. Doyouknow the year?

12 A. |believe it was 2014. | believe it was

13 February or March something, sometime in there.
14 Q. Sowe talked about the Bristol Bay

15 watershed assessment and | think you testified that
16 the first draft of that came out sometime in 20127
17  A. |believe so.

18 Q. Didyou say February 2012?

19 A. No, | didn't say that.

20 Q. Do youknow when it was in 2012?



21 A. ldon't remember.

22 Q. You were there at that time, though?
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1 A. lwas, yes.

2 Q. Between the time that, in 2007-2008, when

3 you had reached this conclusion that 404(c) should be
4 something that EPA considers regarding the Pebble

5 Mine to the time that the Bristol Bay watershed

6 assessment first came out, tell me how you built up

7 the support within the region to go forward with the

8 Bristol Bay watershed assessment?

9 MR. ROSENBERG: Obijection.

10 MS. GARDE: Same objection.

11 MR. ROSENBERG: Assumes facts not in
12 evidence.

13 BY MR. YOERGES:

14 Q. Goahead. You can testify.



15 A. Okay.

16 MS. GARDE: Do you want to talk to me?
17 THE WITNESS: No, not necessarily.

18 MS. GARDE: Okay.

19 THE WITNESS: | came to that conclusion

20 based on information that | got over those couple of
21 years prior to that and the first time that |

22 broached it -- actually, | believe | broached it with
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1 Patty McGrath and my manager, probably my manager at

N

first, and just we had probably a phone conversation

w

to say, | think we should do this, this is -- you

4 know, this is significant, that we should do this.
5 BY MR. YOERGES:

6 Q. Andyour manager is Michael Szerlog?
7 A. That's correct, yes. And then I would

8 have talked to Patty also because she was the



9 regional mining coordinator so -- and tell her that |

10

11

12

13

14

15

16

17

18

19

20

21

22

1

think that we should use our 404(c) tool. And then
around that time, we had a regional mining team
retreat and at that retreat, we talked about what the
priorities were for the next year and | said |

thought this should be a priority, using the 404(c)

in regard to the Pebble Mine. And then after that, |
started to put together briefing presentations to
educate other managers about it and so then | would
schedule briefings for them and | kind of evolved
those briefing presentations over time as | would
give to different people and | think | ended up

giving it to all the relevant managers as well as

Dennis McLerran before it was all done.
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Q. When you say the relevant -- let me go

2 back to Szerlog. So you first broached this issue



3 with Szerlog, you said it might have been over the
4 telephone?

5 A. Yes. Probably was.

6 Q. Youwere located up in Soldotna and he was
7 in Seattle?

8 A. That's correct.

9 Q. Anddoyou have any recollection as to

10 what Szerlog's reaction was when you raised this with

11 him?

12 MR. ROSENBERG: Objection, vague.

13 THE WITNESS: Well, he was receptive to
14 the idea.

15 BY MR. YOERGES:

16 Q. How did you know that?

17 A. He probably told me.

18 Q. Certainly one way to know it. And you

19 said you raised it with Patty McGrath right around
20 the same time?

21  A. Probably.

22 Q. Andbythe way --
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1 MR. ROSENBERG: Same objection, vague.

2 BY MR. YOERGES:

3 Q. Whattime period is this? You said

4 2007-2008 but is there anything that you can be --
5 can you be more specific about that?

6 A. lreallycan't because I'm not sure.

7 Q. Butyou raised it with Patty McGrath and

8 what was her reaction when you raised it with her?
9 MR. ROSENBERG: Objection, vague.

10 THE WITNESS: She was more, I'll say

11 cautious about going that direction.

12 BY MR. YOERGES:

13 Q. Bythatdirection, you mean 404(c)?

14 A, Correct.

15 Q. Andwhat led you believe she was more

16 cautious?

17  A. Just the conversation we had. You know, |
18 mean, she just --

19 Q. Andthenyou said you put together -- over

20 time you put together briefing presentations or a



21 presentation?

22 A. Yes, PowerPoints.
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1 Q. PowerPoints?

2 A, Uh-huh.

3 Q. Andwhat was the sort of nature and

4 substance of that PowerPoint?

5 MR. ROSENBERG: Obijection, vague.

6 THE WITNESS: It was to tell them about

7 the resources of Bristol Bay and tell them about the
8 risks of copper mining and the details of Pebble as
9 well as the probably information about other deposits
10 that were being explored in the Bristol Bay area.
11 BY MR. YOERGES:

12 Q. Sothe first thing you mentioned was

13 resources of Bristol Bay. Where did you get that

14 information from that went into your presentation?



15 MR. ROSENBERG: Objection, vague.

16 THE WITNESS: | got it from probably on

17 line and fish and game documents. |imagine that's
18 primarily it. It would be primarily in fish and game
19 documents.

20 BY MR. YOERGES:

21 Q. Andyou talked about another thing the

22 presentation covered was the risks of mining?
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1 A Yes.

2 Q. Andwhere did you get that information

3 from?

4 A. Alsoon line and probably from EPA

5 documents and my own experience of the prior, you
6 know, 15 years working on mines.

7 Q. Anddid Patty McGrath help you with that

8 part of the presentation dealing with the risks of



9 mining?

10

11

12

13

14

15

16

17
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1

A. Not that | recall.

MR. ROSENBERG: Objection, vague.
BY MR. YOERGES:

Q. And you also talked about details from
Pebble. Ithink that's what you said. What are you
referring to there?

A. Just the -- Pebble had released a
significant amount of information up to that point
about how that mine might look so it would have
been -- and how much ore there was, what the nature
of the ore was, things like that.

Q. And when you say they released

information, in what context?
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A. They had many briefings over time about

2 the mine so we had pictures. There was lots of



3 online information about the mine and what the ore
4 deposit looked like at that time.

5 Q. Andyoumentioned something earlier in

6 your testimony about working groups or something like
7 that. Did you get any information from those

8 technical working groups as well?

9 A. Probably. The technical working groups,

10 yeah, probably.

11 Q. Anddid the presentations cover anything
12 else?

13 A, Which presentations.

14 MR. ROSENBERG: Objection, vague.

15 BY MR. YOERGES:

16 Q. You saidthat you did these briefing

17 presentations for management and you mentioned
18 resources of Bristol Bay and the risks of mining,

19 details from Pebble. Is there anything else that the
20 presentation covered?

21 A. No.

22 Q. Andyou said that you put these --



1

2

3
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A. | want to back up.
Q. Sure.

A. Because that's not quite correct. They

4 would have covered what 404(c) is because most of

5 these managers wouldn't be familiar with it.

6

Q. So who were the managers that you're

7 talking about here that you gave these presentations

8 to?

9 A. Rick Parkin would have been one, Marcia

10 Combs and then there were -- we had a series of --
11 the office called ETPA, Ecosystems, Tribal and Public
12 Affairs. We had a director for that office and

13 whoever was the director at the time would have been
14 briefed.

15 Q. Tami Fordham, was she one?

16 A. No.

17 Q. Wasthere somebody above Tami Fordham?
18 A. Yes. Tammy was not a manager.

19 Q. Shewasn't a manager, okay. So you

20

mentioned Rick Parkin. Who was Rick Parkin the



21 manager of?

22  A. He was the deputy director of ETPA.
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1 Q. Andwhatabout Marcia Combs?

2 A. Marcia Combs was the director of the

3 Alaska operations office.

4 Q. Anyother managers who you gave these

5 presentations to?

6 MR. ROSENBERG: Obijection, vague.
7 THE WITNESS: Yes, but | can't recall the
8 names.

9 BY MR. YOERGES:

10 Q. Were they all Region 10 managers?

11  A. Yes.

12 Q. Andhow did these presentations take

13 place? Were they in person? Were they -- you know,

14 how did they -- sort of describe that to me, how the



15 presentations actually took place.

16 A. They would have either have been on the

17 phone or on the computer and | would have been going
18 through the slides from my desk and projecting |

19 suppose either to a conference room or their desk, or
20 | would have gone to Anchorage where | would have sat
21 with Marcia in the same room and then we would have

22 projected it over the computer to Seattle.
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1 Q. Andcanyougive me the time frame in

2 which these presentations took place?

3 A. Well, to the best of my recollection, that

4 would have been 2008-2009, possibly 2010.

5 Q. Andwhat was your purpose in giving these
6 presentations to these managers?

7 A. I'mnotadecision maker. | can't decide

8 to do 404(c) by myself. The region has to decide to



9 do it so | have to give the information to the region

10

11

12

13

14

15

16

17

18

19

20

21

22

1

and the managers have to decide whether they want to
do it or not.

Q. And I think you testified that you also
gave a briefing presentation to the regional
administrator, is that right?

A. That's correct.

Q. And when did that take place?

A. Well, that took place after he got there.
He wasn't there early on because we had an
administration change in 2008 and so he would have
come on some time after that and when he got there,
he was briefed on all kinds of issues including this

one.
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Q. And do you know when it was that Dennis

2 Mclerran came on board?



3 A ldon't remember.

4 Q. Doyouremember when you gave the

5 presentation regarding the 404(c) to Dennis McLerran?
6 A. lactuallydon't remember.

7 Q. Soyou gave the presentation to these

8 various managers in Region 10 and what was the -- if
9 you can testify in this manner, what was sort of the
10 general reaction that the regional managers had to
11 using 404(c)?

12 MR. ROSENBERG: Objection, vague.

13 THE WITNESS: | would characterize it as

14 fairly nonresponsive. | could not tell what they

15 thought.

16 BY MR. YOERGES:

17 Q. Wasthat discouraging to you or how did

18 you react to that?

19 A, Yes, that was discouraging to me.

20 Q. Anythingthat you did in response to that

21 since you weren't getting a response?

22 A. Continued to refine my presentations and
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1 continued to collect information to give to them so

2 that wasiit.

3 Q. So moving now on to 2009-2010, | would

4 like you to kind of keep telling the story, if you

5 will, in other words, did there come a time when the
6 managers got to the point where they supported using
7 404(c) with respect to the Bristol Bay?

8 MR. ROSENBERG: Objection, vague,

9 confusing and narrative.

10 BY MR. YOERGES:

11 Q. Goahead.

12  A. | would say that Rick Parkin kind of came

13 around, if you will, and started showing support.

14 There were managers who didn't show support,

15 specifically Marcia Combs. | don't know that she was
16 ever actually supportive of the idea. | believe

17 that -- actually, | guess really -- | really can't

18 speak to anybody else, any of the other managers

19 specifically about who was actually supportive or

20 not. Eventually it became something that my manager



21 told me to kind of step up my work on it and --

22 Q. What do you mean by that?
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1 A. Youknow, he had -- he wanted me -- he had

2 funds for when we had a project that we needed more
3 information on and more work on that we could hire a
4 contractor to help us gather that information and so

5 he told me to go ahead and find a contractor to start
6 doing that.

7 Q. Anddidyou do that?

8 A. 1did, yes.

9 Q. Andwhat contractor did you find?

10 A. |wastold to use NatureServe, that that

11 was the contractor that we had in place and that --
12 so we should just add to their contract.

13 Q. Sothere was an existing contract with

14 NatureServe at the time?



15 A. That's correct.

16 Q. And again, can you give me a time frame,
17 evenifit's just a year?

18 A. 2010.

19 Q. 20107

20 A, Yes.

21 Q. Sothereisan existing contract and your

22 manager told you to use that contractor to help
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you -- to help you do what?
2 A. To help me gather information to -- you
3 know, the first step of a 404(c) is to evaluate

4 whether or not it's worthwhile to go forward with the

(]

404(c) and so to collect the information that would

)]

educate that process. So that's what the contract
7 would be for.

8 Q. And what did you do with respect to



9 NatureServe after that conversation with your

10 manager?

11  A. |found out-- | had noidea how to do

12 that and | found out how to do that and | talked to
13 the people in NatureServe and | developed that
14 contract, took the training so that | could actually
15 legally develop the contract.

16 Q. You took training?

17 A. Yes, on contracts, became a contract

18 officer.

19 Q. Isthat online training or how is that --

20 A, It'sonline training, yes.

21 Q. Thatthe EPA provides?

22 A. Yes.
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1 Q. Andwhoisitat NatureServe that you

2 first had those contacts with?



3 MR. ROSENBERG: Objection, vague.

4 THE WITNESS: | don't remember her name.
5 She was here. |think she was in Virginia. 1 don't
6 remember her name.

7 BY MR. YOERGES:

8 Q. Gwen Kittel?

9 A. Very possibly. She was certainly one of
10 the first people that | talk to. If not -- I don't

11 know if she was the first but one of the first.

12 Q. And specifically what was it that you

13 assigned to NatureServe to do?

14 MR. ROSENBERG: Obijection, lack of

15 foundation, misleading, vague.

16 BY MR. YOERGES:

17 Q. Goahead.

18 A. You know, if you want me to say

1

Vo]

specifically, | would have to look at the contract
20 because | don't have --
21 Q. How about generally, what did you ask --

22 MR. ROSENBERG: Same objection.
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THE WITNESS: So generally it was to just
collect the information about fisheries, about
geology, about anthropology of the area, the native
people, about the effects of different features of a
mine and, you know, how they might affect the natural
resources of the area and just to collect information
about those things. That's what it was.

BY MR. YOERGES:

Q. And did NatureServe in fact do that work
for you?

MR. ROSENBERG: Obijection, misleading,
vague.

THE WITNESS: We started to or they
started to. | mean, it was a team effort. | was
involved.

BY MR. YOERGES:

Q. Who else was involved in that?
MR. ROSENBERG: Obijection, vague.
THE WITNESS: NatureServe said that they

typically contract with the heritage programs of



21 states when they have something specific like of that

22 kind of nature in an area and so they went to the
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1 Alaska natural heritage program at the University of
2 Alaska and they got involved.

3 BY MR. YOERGES:

4 Q. Anddoyouknow the names of anybody

5 specifically who --. Yes. Dan Rinella. | don't

6 know if Dan Bogan was involved or not.

7 Q. Christopher Frissell, is that a name

8 that --

9 A. Christopher --

10 Q. Frissell?

11  A. They contracted with him and they

12 contracted with Allen Boraas. And there was a woman
13 in that office that | was trying to think of her name

14 and I shouldn't forget but --



15 Q. KendraZamzow?

16 A. No, they didn't contract with her. |

17 shouldn't forget this woman's name but I'm having
18 trouble recalling it.

19 Q. Itis 20 after --

20 MS. GARDE: Yeah, | was just going to

21 ask --

22 MR. YOERGES: Would you like to take a
95

1 break?

2 MS. GARDE: We need to break.

3 MR. YOERGES: 10 minutes?

4 THE VIDEOGRAPHER: Off the record at

5 11:05.

6 (Recess.)

7 THE VIDEOGRAPHER: On the record at 11:21.

8 BY MR. YOERGES:



9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. Mr. North, before we broke, we were
talking about -- you were testifying about the
different managers who you gave briefing
presentations to regarding 404(c) and the Pebble Mine
and you mentioned Rick Parkin, Marcia Combs. | don't
think you specifically mentioned Michael Szerlog.
Was he a manager that you gave a presentation to?
MR. ROSENBERG: Obijection, vague.
THE WITNESS: He is my immediate
supervisor and | think he was present probably for
those but | don't know that | gave him a presentation
initially. It was probably just a conversation.
BY MR. YOERGES:

Q. And was he supportive of using 404(c) in
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1 the manner that you were thinking?

2

MR. ROSENBERG: Objection, vague, lack of



3 personal knowledge.

4 THE WITNESS: Yes, he was supportive.

5 BY MR. YOERGES:

6 Q. How doyouknow that?

7 A. Because he told me.

8 Q. Solwantto focus now on the 2010 time
9 frame. When in 2010 -- again, if you can't -- you

10 don't have to give me dates and times but if you

11 would give me months, that would be great. When in

12 2010 were you giving these presentations to the

13 different managers within Region 10 regarding 404(c)?

14 MR. ROSENBERG: Objection, vague.
15 THE WITNESS: | don't really recall. |
16 mean --

17 BY MR. YOERGES:

18 Q. Time of year? Spring, summer, fall?
19 A. Yeah, it could have been summer, fall,
20 could have been spring. | actually don't really

21 recall.

22 Q. Andyou mentioned NatureServe as an EPA
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1 contractor that you used to help you pull together
2 information regarding this effort?

3 MR. ROSENBERG: Obijection, vague and

4 misleading.

5 BY MR. YOERGES:

6 Q. Isthatright?

7 A, Yes.

8 Q. Isthere anyone else that you reached out
9 to to help you pull together information?

10 MR. YOERGES: Obijection, vague.

11 THE WITNESS: That | reached out to?

12 BY MR. YOERGES:

13 Q. Yes.

14  A. |would have to say no, that | reached out
15 to to help me pull together information, | would have
16 tosay no.

17 Q. Isthere anyone else outside the federal
18 government who reached out to you to provide
19 information?

20 A. Yes.



21 MR. ROSENBERG: Objection, vague.

22 BY MR. YOERGES:
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1 Q. Andwho would that be?

2 A. Trout Unlimited offered to provide

3 information.

4 Q. Anddoyou have any understanding of how
5 it was that Trout Unlimited knew that you were

6 considering a 404(c) at this point in time?

7 MR. ROSENBERG: Objection, assumes facts
8 not in evidence.

9 BY MR. YOERGES:

10 Q. Sol'm asking.

11 MR. ROSENBERG: That's not what you asked.
12 MS. GARDE: Do you want to rephrase the
13 question?

14 MR. YOERGES: No.



15 MS. GARDE: Could you restate the

16 question?

17 BY MR. YOERGES:

18 Q. Sure, do you have any understanding of how
19 it was that Trout Unlimited knew that you were

20 considering a 404(c) at this time?

21 MR. ROSENBERG: Same objection.
22 THE WITNESS: Yes, | do know, because |
99

1 had a conversation with people at Trout Unlimited and

2 | told them that | was -- that that's what | was

w

working on.

4 BY MR. YOERGES:

5 Q. Andwhat was the context of that

6 conversation? Where did it take place? With whom?

7 MR. YOERGES: Objection, vague and

(0]

compound.
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THE WITNESS: It took place in Anchorage
and | don't actually even remember the place. |
don't remember where | was. And | had met -- | met
with them so that | could ask them what they were
doing because | didn't know what the NGO community
was doing. Part of my responsibilities at EPA was to
be aware of what was going on and to be able to tell
the managers this is what this person is -- what this
group is doing, this is what that group is doing, and
| didn't know, so | had a conversation with them to
find out what they were doing and | told them what |
was working on.
BY MR. YOERGES:

Q. And did you reach out to Trout Unlimited
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1 and set up a meeting or did they reach out to you?

2 How did that go down?



3

4

5

A. No, | reached out.
MR. ROSENBERG: Objection, vague.

THE WITNESS: | reached out to them.

6 BY MR. YOERGES:

7

Q. And who did you call or email at Trout

8 Unlimited to have them --

9

10

11

12

13

14

15

16

17

18

19

20

21

22

A. ldon'trecall.

Q. Shoren Brown?

A. ldon'tthink so. I don't think it was
Shoren.

Q. TimTroll?

A. Could have been. More likely Tim Troll.
No, no, no, he's not Trout Unlimited.

Q. Whatis he?
A. He's at Nature Conservancy. Tim Bristol
is who you're thinking of.

Q. That's who I'm thinking, Tim Bristol.

Thank you. Was it Tim Bristol you reached out to?

A. Could have been.

Q. Do you know if Trout Unlimited worked with
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1 the Nature Conservancy with regard to anything to do
2 with the Pebble Mine?

3 MR. ROSENBERG: Obijection, vague.

4 THE WITNESS: | think it is vague. |

5 don't know what you mean by worked with them.

6 BY MR. YOERGES:

7 Q. Do youknow whether Trout Unlimited and

8 the Nature Conservancy did studies together regarding
9 potential effects of the Pebble Mine on the Bristol

10 Bay watershed assessment?

11  A. |know that the Nature Conservancy did

12 studies in Bristol Bay regarding copper mining, of

13 which there are many deposits or several anyway. And
14 | know that Trout Unlimited worked in Bristol Bay,

15 more specifically on Pebble, and how closely they

16 actually worked -- I'm sure they were aware of each
17 other but how closely they actually worked, I'm not
18 clear.

19 Q. Sowhenyoureached out to Trout Unlimited

20 and told them what you were doing, they told you what



21 they were doing too regarding Pebble Mine?

22 A. Yes.
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1 Q. Andwhatdidthey say?

2 A, Well, lactually don't recall. 1don't

3 recall any details about what they said.

4 Q. Canyou recall generally what they said?

5 Did they -- just let me finish the question. You

6 know, did they say, we don't have any idea about a

7 thing called the Pebble Mine, this is all new to us,

8 or was it different from that?

9 A. Yeah, it was different from that.

10 Q. Andso describe it just generally.

11 A, I'msure that they said that they were

12 working -- that they were opposing the Pebble Mine or
13 a Pebble Mine and that they were opposing it and that

14 they were actively working against it. The details
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16

17

18

19

20

21

22

1

2

of that activity | don't recall.
Q. And did you ask them at that time or any
time during 2010 to provide you with any information
regarding what they were doing?
MR. ROSENBERG: Obijection, vague.
THE WITNESS: | did not ask them.
BY MR. YOERGES:

Q. Youdid not ask them?
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A. Correct.

Q. You did not ask them for any kind of

3 scientific studies or anything else that they were

4 working on regarding any kind of assessment of the

5 Pebble Mine matter?

6

A. Ididn't.
MR. ROSENBERG: Obijection, vague.

MS. GARDE: Slow down a little.
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THE WITNESS: Yeah, okay. |didn't ask

them. They offered and | said -- and | told them
that if they wanted to provide me information, that
would be great.
BY MR. YOERGES:

Q. Sodid there come atime in 2010,
Mr. North, when some sort of a presentation was made
to the regional administrator regarding different
options that EPA could choose with respect to the
Pebble Mine, 404(c) being one, maybe the normal
permitting process being another. Did there come a
time when such a presentation was made to the
regional administrator?

MR. ROSENBERG: Obijection, vague.
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THE WITNESS: | believe so.

2 BY MR. YOERGES:



3 Q. Wereyouinvolved in that presentation?

4  A. |believe | was or at least | would have

5 been. Makes sense.

6 Q. Yousaid that whether to proceed with a

7 404(c) proceeding was the region's decision to make,
8 correct?

9 A. Yes,that's correct.

10 Q. The regional administrator sits at the top

11 of the region, | assume?

12 A. Yes, that's correct.

13 Q. Andsoif adecisionis made by the region

14 to proceed with a 404(c), | assume that the regional
15 administrator has to be behind that decision?

16 MR. ROSENBERG: Obijection, vague.

17 BY MR. YOERGES:

18 Q. Do you understand what I'm saying?

19 A. |believe so. Yes.

20 Q. Sothat'scorrect?

21  A. Yes. They have to be behind that

22 decision, yes.
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1 Q. Andyoucanrecall that a presentation was

2 made to Dennis McLerran at some time in 2010?

3 A Yes.
4 MR. ROSENBERG: Obijection, vague.
5 THE WITNESS: Yes, that's right.

6 BY MR. YOERGES:

7 Q. Canyou describe that presentation?

8 MR. ROSENBERG: Obijection, vague.

9 BY MR. YOERGES:

10 Q. What was discussed and the like?

11 MS. GARDE: Have we established that he
12 was there?

13 MR. YOERGES: I think he said he was

14 involved.

15 BY MR. YOERGES:

16 Q. Wereyou at the presentation?

17 A Yes.

18 Q. Okay. Canyou describe what happened at
19 the presentation?

20 A. Well, I don't know which presentation



21 you're talking about.

22 Q. There was more than one?

106

1 A Well, you asked me a minute ago about

2 whether there was a presentation having to do with
3 options.

4 Q. Right.

5 A. And before that, there was a

6 presentation -- and | said | believed that there was
7 but actually | don't have -- | can't picture that

8 presentation in my mind or that discussion in my

9 mind.

10 Q. Which presentation are you talking about
11 that you can't picture in your mind?

12 A. The one that talked about what the options
13 are.

14 Q. What the options are?



15 A. Right.

16 Q. Isthere any presentation that was made to

17 Dennis McLerran regarding Pebble Mine and how the
18 region should proceed that you can remember?

19 A Yes.

20 Q. Whichoneis that?

21 A, Well, and how the region should proceed?

22 There was a briefing for Dennis about issues and |
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1 gave the briefing about Bristol Bay and the Pebble
2 Mine and that one was just -- wasn't about options,
3 if | remember correctly. It was just about the

4 situation.

5 Q. Andthat briefing took place shortly after

6 Dennis MclLerran came on board as regional

7 administrator?

8 A. That's correct.
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MR. ROSENBERG: Objection.
BY MR. YOERGES:

Q. And | take it that the purpose of that
briefing was to just give him what the lay of the
land was for all matters involving Region 10, right?

MR. ROSENBERG: Objection, vague, lack of
personal knowledge, assumes facts not in evidence.
THE WITNESS: My purpose in that
presentation was just to tell him about the Pebble
Mine and Bristol Bay.
BY MR. YOERGES:

Q. Didthere come a time later on in 2010

when a more specific presentation was made to Dennis

McLerran about the options that the region could
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1 select regarding how to proceed with the Pebble Mine?

2

MR. ROSENBERG: Objection, misleading,



3 lack -- let me clarify. Objection, misleading,

4 assumes facts not in evidence.

5 THE WITNESS: | actually don't recall such

6 a briefing that | was involved in and so | actually

7 don't know.

8 BY MR. YOERGES:

9 Q. I'vegotsome documents I'll show you

10 later. We'll get into that shortly.

11 A. Okay.

12 Q. Didthere come atime in year 2010 when

13 anyone from the outside, any group or any individual
14 from the outside made a formal request of the EPA
15 that the EPA initiate a 404(c) action under the Clean
16 Water Act?

17 MR. ROSENBERG: Obijection, vague.

18 THE WITNESS: Yes.

19 BY MR. YOERGES:

20 Q. Tell me about that.

21 A. The -- well, six tribes from Bristol Bay

22 as well as the organization that you mentioned
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1 earlier that you said the name of that | couldn't

2 remember --

3 Q. Bristol Bay Native Corporation?

4 A. No, it was the fishing --

5 Q. Bristol Bay Regional Seafood Development
6 Association?

7 A. Yes, or corporation or something like

8 that, yes.
9 MR. ROSENBERG: Objection, form.
10 THE WITNESS: They wrote a letter to the

11 EPA requesting that we use our 404(c) authority.
12 BY MR. YOERGES:

13 Q. Doyou know who the signatory was to that
14 letter?

15 A Yes.

16 Q. Who?

17  A. It was Jeff Parker -- well, | believe Jeff

18 Parker and his partner signed it.

19 Q. Anddidyou ever see that petition or that

20 letter?



21 A. ldid.

22 Q. And when was that?
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1 MR. ROSENBERG: Objection, vague. When
2 did he see it or when was the petition?

3 BY MR. YOERGES:

4 Q. Whendidyou see it?

5 A. Inthe spring of 2010.

6 Q. May 2010, does that sound about right?

7  A. lthink it was before that that | saw it

8 the first time.

9 Q. Okay. Tell me about that.

10  A. It wasjust Jeff Parker asked me to look
11 atit to give him feedback on whether they were on
12 the right track or not.

13 Q. This was before the petition was formally

14 submitted to EPA?



15 A. That's correct.

16 Q. Andhow did Jeff Parker go about asking
17 you that? Did he telephone call, email, personal
18 conversation? How did that happen?

19 A. |believe he gave me a phone call and then
20 sentit.

21 Q. What did he say during that phone call if

22 you remember?
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1 MR. ROSENBERG: Potentially calls for

N

hearsay.

3 THE WITNESS: Yeah, | don't recall what he
4 said.

5 BY MR. YOERGES:

6 Q. Didhe make clear at that point in time

7 that he was going to send the draft of the petition

8 toyou?



9 A. Undoubtedly, yes.

10 Q. And what was your reaction when he told
11 you he was going to do that?

12 A, |told him okay, | would be happy to just
13 look it over and give him some feedback.

14 Q. Anddid he send it to you?

15 A. Yes, hedid.

16 Q. And what did you do?

17  A. |looked it over and made a few comments
18 and sent it back to him.

19 Q. Do you recall what the nature of your

20 comments was?

21  A. |Ibelieve | had a few word changes and

22 kind of a general comment about the nature of -- |
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1 believe it had to do with, you know, emphasizing

2 wildlife or ecosystems a little more.



3 Q. Didyou have any understanding at the

4 time, Mr. North, why Jeff Parker would submit to you,
5 an employee of the EPA, a draft of a petition he was

6 going to send to EPA?

7 A. Areyou asking me to say what he was

8 thinking?

9 Q. No. Justasking you about any

10 understanding. The understanding could be from what
11 he said to you.

12 A. Oh.

13 Q. Could be from what you inferred from --

14  A. So why he said something to me rather than
15 somebody else?

16 Q. Yes.

17 A. Yes, because | had known Jeff for a long

18 time. He had worked on fish issues in Alaska for a

19 long time and so had | in my official capacity and |

20 had talked to him earlier. There was one point at

21 the same time that | had wanted to find out what the

22 NGOs were doing, | also wanted to find out what the
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1 tribes were doing and | asked around to find who

2 should | ask about that and | was told that Jeff

3 Parker represented six tribes so | went -- and | knew

4 him so | went to ask him, so what's going on? And so
5 he knew me as somebody who was involved and who was
6 involved on the 404 side.

7 Q. Whenyou say the 404 side, let's be more

8 specific. | want to ask a question more specific

9 about that. Did Jeff Parker know, prior to the time

10 that he provided this draft of the petition to you,

11 that you had concluded that 404(c) was the way to go
12 with regard to Pebble Mine?

13 MR. ROSENBERG: Objection, lack of

14 personal knowledge.

15 MS. GARDE: You're asking him what Jeff

16 knew?

17 BY MR. YOERGES:

18 Q. Yeah, did you ever -- let me ask it

19 differently. Fair objection. Did you ever tell

20 Jeff, prior to the time that he gave you that draft



21 to take a look at, did you ever tell him, in words or

22 substance, you know, Jeff, I'm really interested in
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1 using 404(c) on the Pebble Mine, | think it's

2 something that the EPA should think about using?
3 A Ididn't use those words, I'm sure, but

4 vyes, | did tell him that that was something that |

5 was working toward.

6 Q. Doyouremember when the first time it was
7 that you told Jeff that you were working toward

8 404(c) with regard to the Pebble Mine?

9 A. Certainly prior to that but | don't recall

10 when. | believe it was in -- it was maybe in the
11 fall of 2009 perhaps.

12 Q. Isthere a particular event that sticks in
13 your mind right now at which you --

14 A, I'mjust imagining walking through the
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streets of Anchorage and what the feel was and |

believe it was before Christmas and it was cold and |

believe it was in the fall of -- and it would have

been -- make sense that it would have been 2009.
Q. And then from the time that you first told

him about that to the time that he sent the draft to

you, did you have any other conversations about

404(c) and the Pebble Mine with Jeff?
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A. I'msure we did.

Q. How frequently did you talk about that
issue with him?

A. He called me fairly often to talk about
it. He's a person who likes to bounce ideas off of
people. And he's very smart. He's an attorney. And
| called him on occasion to ask him questions about

things. He has a lot of experience on fishery issues



9 in Alaska.

10

11
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1

Q. Do you recall calling him on occasion to

ask him about anything regarding 404(c) and the
Pebble Mine?

MR. ROSENBERG: Obijection, vague.

THE WITNESS: It's possible that | could
but | can't imagine that | would need to call him to
ask him about things like that but I'm sure that we
had conversations about 404(c). He had lots of legal
theories and liked to discuss them.

BY MR. YOERGES:

Q. And you discussed these legal theories
with him?
A. Yes.
116
Q. Sowhen you received that draft of the

2 petition, did you let anyone else know, in your



3 office or elsewhere at EPA, that someone from the
4 outside had reached out to you and provided that to
5 you?

6 A. ldid,yes.

7 Q. Whodid you let know?

8 A. Isent my personal email home, | mean,

9 from home, because that's where | got it, to the

10 office and so | would have a record there, and then |
11 told -- | don't recall who | told but I informed

12 people in the region that this was -- that | had

13 gotten this and this was coming.

14 Q. When you say this was coming, be more

15 specific.

16 A. Well, that the tribes were at least

17 considering petitioning EPA to use 404(c).

18 Q. Didyou forward that email along to

19 anybody else in the office in connection with telling
20 them about the petition?

21 A, It's possible that | did but | don't

22 recall.
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1 Q. Doyou have any recollection who it was

2 that you told that this petition was coming?

3 A. ldon't have specific recollection.

4 Q. Would you have told Michael Szerlog, your
5 supervisor?

6 A. Probably.

7 Q. Andhow about -- do you know who Cara

8 Steiner-Riley is?

9 A. ldo,vyes.

10 Q. Thelawyer in the EPA Region 10 office?

11 A, Yes.

12 Q. Didyou tell her about it?

13 A, Icould have. I might have told her. |

14 really don't recall.

15 Q. You have no specific recollections of

16 telling anybody specifically that, again, in words or
17 substance, | received this draft of this petition and
18 it's on its way?

19 A. Right.

20 Q. Youdon't have any specific recollection



21 about that?

22 A. No. I mean, it could be that Iwas ina
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1 conference call with multiple people and | might have
2 said it in that kind of an environment where it was

3 kind of delivered to multiple people at the same time
4 and there were many, many calls/discussions. | mean,
5 we had meetings all the time so | -- not necessarily

6 on Pebble. And so | could have said it in any of

7 those environments. | just don't remember.

8 Q. Do you have any recollection of a reaction

9 that any of these people had to you telling them that
10 there was a petition on its way?

11 A ldon't

12 MR. ROSENBERG: Obijection, vague.

13 BY MR. YOERGES:

14 Q. Sowhen you first got that draft petition



15 from Jeff Parker, did you ever consider whether it
16 was appropriate for someone from the outside to be
17 sending you a petition as an EPA employee for

18 comment?

19 MR. ROSENBERG: Obijection, vague.
20 THE WITNESS: Yes, | did consider that
21 and --

22 BY MR. YOERGES:
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1 Q. Tell me about your thought process.

2 A. Partofmyjob --

3 MR. ROSENBERG: Obijection, vague.

4 THE WITNESS: -- was to reach out to the

5 community and help the community to essentially be
6 more effective in environmental protection and to

7 engage with EPA and | did that all the time and

8 coached people on how to engage with EPA. And so for



9 someone to send me a letter and say, can you look at

10

11

12

13

14

15

16

17

18

19

20

21

22

it? Are we on the right track? That was perfectly
natural as far as | was concerned.
BY MR. YOERGES:

Q. Soyou saw this instance of Jeff Parker
providing you this petition regarding asking EPA to
initiate a 404(c) as kind of falling in the same
category as others where people would ask you, how
should we interact with the Agency, how should we go
about asking for things from the Agency? You saw
that the same way?

A. Yes.

Q. And you thought it was appropriate to,

using your word, to coach them, to coach Jeff Parker
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1 on how to do that?

2

MR. ROSENBERG: Objection, vague.



3 THE WITNESS: | actually don't think |

4 used the word coach, did I?

5 BY MR. YOERGES:

6 Q. Ithinkyoudid. You can use a different

7 word if you would like.

8 A. Okay. Butyes, to help them more

9 effectively engage with the EPA, yes.

10 Q. Sodidthere come atime when Jeff Parker
11 submitted a -- I'm going to call it a final petition
12 on behalf of these tribes to the EPA seeking 404(c)
13 action?

14 MR. ROSENBERG: Objection, vague,

15 misleading.

16 MS. GARDE: You're asking him does he
17 know?

18 MR. YOERGES: Does he know, yes.

19 THE WITNESS: Yes.

20 BY MR. YOERGES:
21 Q. Andthathappenedin May 2010 sometime?

22 A. Yes.
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1 Q. Anddoyou have any knowledge about what
2 the region did, Region 10, | mean, after it received

3 that petition?

4 MR. ROSENBERG: Obijection, vague.

5 THE WITNESS: | was not involved in those

6 discussions so --

7 BY MR. YOERGES:

8 Q. You were aware of the petition coming in,

9 though?

10 A. Yes.

11 Q. Anddid anybody at Region 10 ask you about
12 what your thoughts were on it?

13 A, ldon't know that anybody came to me and
14 said, Phil, what are your thoughts on this? But, as
15 | was saying, as | said, you know, we had meetings
16 where we discussed things and | imagine that | had an
17 opportunity to express my thoughts probably at a
18 meeting like that but | don't have a specific

19 recollection of a time.

20 Q. Andwhat were your thoughts when you saw



21 that petition? Agree with it, disagree with it?

22 MR. ROSENBERG: Objection, vague.
122
1 THE WITNESS: Well, | don't think it's a

2 question of agreeing with it or disagreeing with it.
3 lt'sa--

4 BY MR. YOERGES:

5 Q. Letme putitdifferently. Were you in

6 favor of what the petition was seeking?

7 MR. ROSENBERG: Obijection, vague.

8 THE WITNESS: If you're asking me did |

9 think the Agency should do a 404(c) --

10 BY MR. YOERGES:

11 Q. Sure.

12 A. --andengage in the 404(c) process, yes.
13 MR. ROSENBERG: Objection, assumes facts

14 not in evidence.



15 BY MR. YOERGES:

16 Q. Soyou had reached that conclusion

17 personally yourself in 2007-2008, right?

18 A. That'sright.

19 Q. Sothere was nothing that changed your

20 mind between that time and the time the petition came
21 in two years later which led you to a different

22 conclusion, correct?
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1 MR. ROSENBERG: Objection, assumes facts
2 not in evidence, misleading and misstates prior

3 testimony.

4 BY MR. YOERGES:

5 Q. Ifl've misstated anything you've said in

6 my question, please tell me. I'm not trying to do

~

that. I'm just trying to summarize what you said.

8 A. There was nothing that made me change my



9 mind.

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. Soyou said that -- when | asked the
guestion about what happened in Region 10 after this
petition came in, you said you weren't involved in
those discussions. Were you aware the discussions
were happening?

A. Well, in the sense that, you know,
tribal -- | mean, EPA takes tribal involvement very
seriously and Region 10 has a large tribal program so
if tribes come to EPA and ask anything, EPA pays
attention. So it was clearly -- you know, that was
not going to be ignored. So there was going to be
discussions going on.

Q. Prior to the point in time in May of 2010,
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1 Mr. North, when the tribes petitioned the EPA to

2 proceed under 404(c), had any other group from the



3 outside, outside of EPA | mean, ask the EPA either
4 formally or informally to consider a 404(c) action

5 that you know of?

6 MR. ROSENBERG: Obijection, vague.

7 THE WITNESS: Prior to the tribes asking?

8 BY MR. YOERGES:

9 Q. Right.

10 A. Notthatlknow of. Not that|can

11 recall. 1 don't think so.

12 Q. Imean, the fact that somebody like the

13 tribes reached out and asked EPA to engage in a
14 404(c) proceeding or at least consider a 404(c)

15 proceeding was a game changer for you, wasn't it?
16 MR. ROSENBERG: Obijection, vague.

17 THE WITNESS: Can you tell me what you

18 mean by game changer?

19 BY MR. YOERGES:

20 Q. VYes. Isurecan. Up until this time, it

21 sounds to me like you were advocating that 404(c),

22 that the Agency do a 404(c), you're meeting with
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1 managers, you're trying to convince them that they

2 should do it. You said that the reaction was

3 nonresponsive by some people. Some people may have
4 been coming around. And was that the state of

5 affairs at the time in May of 2010 when this petition

6 came in, that the region was still sort of ambivalent

7 about 404(c)?

8 MS. GARDE: | object to the way you've

9 mischaracterized, conflated his testimony which has

10 been going on for the last two hours into a summary.
11 | understand what your question is but why don't you
12 just restate the question instead of using the word

13 game changer which may mean something to you which
14 doesn't mean to him. So --

15 MR. YOERGES: | didn't use game changer in

16 that part of the question.

17 MR. ROSENBERG: | also want to interpose

18 an objection that the question is vague and

19 misleading.

20 MS. GARDE: So try again.



21 BY MR. YOERGES:

22 Q. Doyou understand the question?
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1 A Well, I kind of feel like you

2 mischaracterized it also.

3 Q. Well, correct me if | mischaracterized it.

4 In what way did | mischaracterize it?

5 A. And|may have used a word and now when
6 you use it, | think, oh, that's not really quite

7 correct. | think you used a word about how the

8 managers were feeling about it and | guess it's

9 more -- | wouldn't say that they were ambivalent. Is
10 that the word you used?

11 Q. You used ambivalent, right.

12 A. |don't know that | used that word. But

13 they were certainly -- | think there were managers

14 that were noncommittal. They weren't saying that,



15

16

17

18

19

20

21

22

[ERY

I

)]

(0]

yes, we should go forward with this but they weren't

saying no, let's stop either. So it was kind of an

ongoing discussion among them, | think, and so |

wanted to say that. And now you're going to have to

ask your question again because | don't remember it.
Q. Let me putit this way. Prior to the time

that you received the first draft of the tribe's

petition -- can | call it the tribe's petition? Will
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you understand what | mean by that?

A. Yes.

Q. Prior to the time that you received the
first draft of the tribe's petition, did you have any
conversations, either by phone or by email or in
person, with Jeff Parker where the two of you
discussed that the way to get the EPA to move on this

is to get somebody from the outside like the tribes



9 to petition the EPA to do it

10 MR. ROSENBERG: Obijection, vague.

11 MS. GARDE: Obijection.

12 BY MR. YOERGES:

13 Q. Goahead.

14 A. |wouldsay no, we did not have a

15 discussion that the way to get EPA to move on this
16 would be that the tribes ask. No, we did not have
17 that conversation.

18 Q. No conversation that was anything even

19 like that? And by like that, | mean seeking to get
20 some outside request or the like to get EPA to move
21 this thing along?

22 A. Right.
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1 MR. ROSENBERG: Obijection, vague.

2 MS. GARDE: Assumes petitioning the



3 government would make any difference to the

4 government and | object to that question.

5 MR. YOERGES: Unfortunately, it did in

6 this case, though, but | take your objection.

7 MR. ROSENBERG: This is Mr. North's

8 testimony and not yours, Roger.

9 MR. YOERGES: I'm not under oath. I'm not
10 testifying.

11 MS. GARDE: Sorry.

12 BY MR. YOERGES:

13 Q. Please.

14 A. When I talk to people at tribes, with

15 tribes, | typically encourage them to participate,
16 that the tribes that | told -- | would tell them that
17 EPA takes tribes very seriously and, you know,

18 whatever your involvement is is actually quite

19 meaningful, you should be involved, you should

20 engage. And so | would have said that to Jeff. Asa
21 representative of the tribes, | would have said that

22 to him. And | believe | did say that to him one
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1 time.

2 Q. And by engaging, what do you mean, when

3 you said that you encouraged him to engage, what do
4 you mean?

5 A. Whatever. | wouldn't be more specific

6 than that. It would just be to tell him the tribes

7 -- EPA takes tribal involvement very seriously so

8 don't think we're going to ignore you.

9 Q. Didyouencourage him to submit their

10 404(c) petition?

11 MR. ROSENBERG: Obijection, vague.

12 THE WITNESS: Not that I recall. If he

13 had said -- if he had told me that he was going to

14 submit a 404(c) petition, | would have probably said,
15 you know --

16 BY MR. YOERGES:

17 Q. Goforit?

18 A. Goforit, yeah, exactly.

19 (North Exhibit No. 1 was

20 marked for identification.)



21 BY MR. YOERGES:

22 Q. I've asked the court reporter to mark as
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1 North Exhibit 1 an email and I'm identifying these
2 emails by what appears at the top of it so it's from
3 Phil and Amanda to north.phiil@epa.gov, subject
4 drafts. Have you had a chance to look at this email,
5 sir?

6 MS. GARDE: Which is not stamped

7 confidential, is that correct?

8 MR. YOERGES: No, it's not stamped

9 confidential.

10 THE WITNESS: Yes.

11 BY MR. YOERGES:

12 Q. You notice at the bottom of this email --
13 MS. GARDE: Have we marked this?

14 MR. YOERGES: Yes, marked Exhibit 1.



15 BY MR. YOERGES:

16 Q. Atthe bottom of this email, Mr. North,

17 you notice there is an email from Jeff Parker to Phil
18 North.

19 A. Uh-huh.

20 Q. Andthesubjectis drafts. And it's dated

21 January 8th, 2010. Do you see that?

22 A. Yes.
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1 Q. Andhesays, "l would appreciate your

N

suggestions, revisions or edits. Thanks, Jeff." So

w

this is the Jeff Parker we've been talking about who
4 was the counsel to the six tribes?

5 A Yes.

6 Q. Andyou notice thatin the top part of the

7 email, this is the email from Phil and Amanda to

(0]

north.Phil, there is a list of attachments. Do you



9 see that?

10 A. Ido,yes.

11 Q. Andthe bottom attachment says draft

12 tribes letter to EPA-7-doc. Do you see that?

13 A Yes.

14 Q. Let'sjusttalk about this email for a

15 second. So this bottom part of the email, the Jeff

16 Parker to Phil North, what happened here, if you can

17 recall?
18 MR. ROSENBERG: Objection, vague.
19 THE WITNESS: What do you mean by what

20 happened here?
21 BY MR. YOERGES:

22 Q. What is this email?

132

1 MR. ROSENBERG: Same objection.

2 THE WITNESS: It's an email from Jeff



3 Parker to me.

4 BY MR. YOERGES:

5 Q. Anddo you recall getting this email?

6 A. Not specifically.

7 Q. Do you have any reason to doubt that you

8 received the email?

9 A. No.

10 Q. And did this email -- and then the top

11 email is an email from Phil and Amanda. That's your
12 personal email address?

13  A. Yes, that's correct.

14 Q. Andsoyou're sending that to your EPA

15 address?

16 A. That'sright.

17 Q. And areyou forwarding the email that Jeff
18 Parker sent to you?

19 A. Itappearsso.

20 Q. Soisityour belief that Jeff Parker's

21 email had attached these various drafts that you're

22 seeing under the subject line of your email?
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1 A Yes.

2 Q. Andoneof those is the defendants tribes

3 letters to EPA, correct?

4 A. Correct.

5 Q. Sowasthis onJanuary 8th the first time

6 that you saw a draft of the tribes letter to EPA?

7 MS. GARDE: Objection, assumes facts not

8 in evidence. If he got this with attachments, we

9 don't know if he opened any attachments and you're
10 asking him specifically did he see a letter, which

11 assumes that he would have opened and read a letter
12 at 7:35 p.m..

13 MR. ROSENBERG: And also vague as to

14 letter.

15 MR. YOERGES: Really?

16 MR. ROSENBERG: Well, what are you

17 referring to? | mean, am | understanding --

18 MR. YOERGES: I'm referring to the draft

19 tribes letter to EPA.

20 MR. ROSENBERG: Right, but all | see is an



21 email. 1 don't know what the form of that letter is.

22 MR. YOERGES: Neither do I. | didn't ask
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1 anything about that.

2 MR. ROSENBERG: Well, you referred to it
3 asa letter.

4 BY MR. YOERGES:

5 Q. Do you think LTR stands for letter,

6 Mr. North? Is that what your understanding LTR, in
7 all likelihood, probably to about a 99.9 certainty,
8 LTR stands for letter?

9 A. Ildon't know the probability but yes, |

10 would assume.

11 MS. GARDE: So let's figure out if he

12 opened it.

13 BY MR. YOERGES:

14 Q. Let's ask that question. Did you review



15 any of this when you it came in from Mr. Parker?
16  A. [lactually have some recollection of

17 receiving this in general and | believe | did not
18 openiit.

19 Q. Youdidn't openit--

20 A. Right.

21 Q. --ever?

22 A. No, | think | eventually did.
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1 Q. When do you think you did?

2 A. ldon'trecall. But ! do recall that he

w

had to send it to me a few times before | opened it

4 and | felt -- | recall feeling bad about kind of

(]

neglecting his email.
6 Q. Solcantell you thisis the only one

7 that we've received so far but you're saying you

(0]

recall him having sent this letter to you several



9 times before you opened it up?

10 A. Well, I don't know about several times, or
11 that he contacted me asking me about it.

12 Q. Fair enough. Butthere came a time when
13 you actually opened it up and read it?

14 A Yes.

15 Q. And you think that was sometime in

16 January? This came to you on January 8th?

17 A. Right.

18 Q. Was it was months later?

19 A. |believe it was.

20 Q. You believe it was months later?

21  A. Yeah, | believe it was.

22 (North Exhibit No. 2 was
136
1 marked for identification.)

2 MS. GARDE: Don't answer any questions



3 about this until I've had a chance to look at it.

4 What exhibit number is this?

5 MR. YOERGES: It's Exhibit Number 2, tab
6 8.

7 MS. GARDE: Okay. Hold on a minute.

8 Okay.

9 BY MR. YOERGES:

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. I've asked the court reporter to mark as
North Exhibit Number 2 a one-page document and the
first email that's at least shown on here -- there is
one that is redacted out -- is one from Jeffrey
Parker dated October 15th, 2014 to somebody who is
blacked out and it says, subject, forward, three
decisions for tribes, AIFMA and TU to make. And then
down at the bottom of this one-page document, there
is an email from Jeff Parker to you, Mr. North, dated
March 11th, 2010 forwarding three decisions for
tribes, AIFMA and TU to make. It says, "Sorry,
slipped my mind. Jeff." Do you recall receiving an

email from Jeff Parker on or around March 11th
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1 regarding this subject?

2 A ldonotrecall

3 Q. Doyouknow what the subject is, this

4 three decisions for tribes, AIFMA and TU to make?

5 A. ldon't. Idon't know what thatis.

6 Q. Whatis AIFMA, do you know?

7 A. Isthatthe -- actually, isn't that the

8 organization that the gentleman that you mentioned
9 works for? Not the Bristol Bay --

10 Q. Waldrop?

11 A, Yeah, Waldrop?

12 Q. ldon't know.

13  A. |think he might -- | think that might be

14 his organization but | don't remember what it stands
15 for.

16 Q. Andwhat about TU. Do you know what that
17 stands for?

18 A. TUisTrout Unlimited.

19 Q. Soabove that, again, there is an email

20 from Jeff Parker and it's to Phil and, and then it's



21 blacked out. | take it that's Phil and Amanda?

22 That's your personal email address?
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1 A Yes.

2 Q. Andhesays, "This is what | sent on March

3 11." So it looks like he's sending it to you again,

4 is that what this appears to be? Whatever it is he

5 sent to you on March 11th, he's sending to you again
6 on April 11th?

7 A Yes.

8 Q. Sowhen you testified a little bit ago

9 regarding the draft petition and how you didn't open
10 it up right away and were you perhaps confusing that
11 situation with this situation where he's sending you
12 something on March 11th that he then had to send you
13 a month later?

14 A, |would say that that's possible.



15 Q. Andthenright above that --

16 MS. GARDE: Just a minute. | want to

17 clarify that when you're asking him about the bottom
18 part of the email string, you're starting with Phil

19 and Amanda. Did you ask him about whether or not the
20 bottom email was from Phil and Amanda or did that go
21 to his EPA address? Or did you not ask him about

22 that?
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1 MR. YOERGES: | didn't ask him about that.
2 I didn't ask him about that.

3 MS. GARDE: So you're only -- your

4 personal email question only goes to the --

5 MR. YOERGES: One just above it.

6 MS. GARDE: Okay.

7 BY MR. YOERGES:

8 Q. Doyouin fact -- let me ask you this,



9 Mr. North, and I'm not sure you have an answer to
10 this but do you see the first email from Jeff Parker
11 and it says to Phil North and Phil North has at least
12 one little quote around it?

13 A Yes.

14 Q. Do youknow whether that designates your
15 EPA email address or does it designate your personal
16 email address or do you have any way of knowing?
17  A. | have no way of knowing.

18 Q. Butwe know when we look up to the one
19 from Jeff Parker to you where again it says Phil is,
20 and has a little quotation mark around -- single

21 quotation right before Phil, that is to your personal

22 email address?
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1 A. Thatappears to be.

2 Q. Andthenthe next email up is an email



3 from Phil and blank. Again, do you think that's your

4 personal email address?

5 A. Itappearsto be.

6 Q. Sothe nextday, on April 12th in the

7 evening, you sent the email to Jeff Parker and you

8 say, "A few suggested edits. | keep trying to

9 include ecological impacts but if they make the

10 sentences awkward then delete. Of course ignore any
11 suggestions anyway." Do you know what edits you're
12 talking about?

13  A. Yeah, | believel --

14 MR. ROSENBERG: Objection.

15 BY MR. YOERGES:

16 Q. Goahead.

17  A. |believe | offered a few, you know, word

18 changes.

19 Q. And was that on the tribal petition?

20 A. That's my understanding.

21 Q. That'sall I have about that.

22 A. Okay.
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1 (North Exhibit No. 3 was

2 marked for identification.)

3 BY MR. YOERGES:

4 Q. Thisis going to be North Exhibit 3. I've

5 marked as North Exhibit 3 a --

6 MS. GARDE: Don't answer anything about

7 this yet.

8 BY MR. YOERGES:

9 Q. Canlsee your exhibit, Mr. North, just to

10 make sure I've got the right one here? Do we have
11 one that -- I'm looking at page 8 of -- 9 of 12,

12 guys, on this one. Do we have one where the red is

13 not so badly bleached out?

14 MS. GARDE: | don't have any red on page
15 9.
16 MR. YOERGES: Yeah, | know. The one the

17 witness has, though, the red is illegible.
18 MR. ROSENBERG: Ours is black.
19 MS. GARDE: Ours is black.

20 MR. ROSENBERG: Is it the same letter.



21 MR. YOERGES: [ think it's the same

22 letter. We can confirm that.
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1 MR. CLIFFORD: Is it stamped at the end
2 page 5-9?
3 MR. YOERGES: Yes.
4 MS. GARDE: Okay.
5 MR. YOERGES: Yeah, just the printer.
6 MS. GARDE: | just want to make sure you

7 go through the pieces here to establish that this

8 was -- what this is.

9 MR. YOERGES: | will do that.
10 MS. GARDE: Okay.
11 MR. ROSENBERG: And to the extent that

12 there is a discrepancy, | would just interpose an
13 objection for lack of authentication and best

14 evidence.



15

16

17

18

19

20

21

22

2

3

MS. GARDE: So just listen carefully to
his question so we can figure out what it is clearly
before you make any assumptions about it.
THE WITNESS: Okay.
BY MR. YOERGES:
Q. I'm putting before you -- what do we call
this, Exhibit 3? This is a copy of it. Do you

recognize this, Mr. North?
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MS. GARDE: That's an okay question.
THE WITNESS: It appears --

MR. YOERGES: What was that? Hold on.

4 What was that?

MS. GARDE: | said it's an okay question.
MR. YOERGES: Thank you.

MS. GARDE: | want to take this one by

8 one.



9 MR. YOERGES: | understand. But let's be

10 careful about the side bars you're having with your
11 client while I'm questioning him, okay? So far so
12 good but | think it's improper to be talking with him
13 about the document as I'm giving it to him.

14 BY MR. YOERGES:

15 Q. Do you recognize this?

16  A. It appears to be the letter from the

17 tribes to EPA.

18 Q. Okay.

19  A. Petitioning for a 404(c).

20 Q. Doyourecognizeitasadraftorasa

21 final letter that you saw?

22 A. It looks like a draft to me.
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1 Q. Turnto page 3 of 12 of this which is

2 Bates stamped 145-3 at the bottom. I'm sorry, number



3 4 which is Bates stamped 145-4. Do you see that?

4

5

A. Yes.

Q. Canyou see that there is a little sor tof

6 like a balloon blown up on the right hand side in the

7 initimargin?

8

9

A. Yes.

Q. Itsays "commented" and in brackets it

10 says PAN with a number 1 after it, closed brackets?

11

12

13

14

15

16

17

18

19

20

21

22

A. Yes.

Q. Is PAN your initials?

A. Yes.

Q. What does the middle initial stand for?

A. Anthony.

Q. Sodo you have any idea why it would be
the commented PAN would appear on this page of the
document?

A. Yes.

Q. Why is that?

A. Because | would have made that comment.

Q. Okay. Can you tell me with a reasonable
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1 degree of certainty whether this Exhibit Number 3 is
2 adraft of the joint letter from the six tribes to

3 the EPA that was provided to you that you then

4 commented on?

5 A Yes.

6 Q. Anditis?

7 A. Thatitis, yes.

8 Q. And leff Parker would have provided this

9 toyou?

10 A. Yes.

11 Q. Doyouknow --there is no date on this.

12 Do you have any idea when he provided this to you?
13 A, Well, based on what you've shown me so

14 far, it appears that it's sometime between January
15 and May.

16 Q. Okay. So go to the first page of this, if

17 you would, sir, and I'm just trying to get a sense of
18 what these various strike-throughs are and the like.
19 So on the second full paragraph of the letter, the

20 last sentence in that paragraph says, "EPA may do so



21 prior to any" -- and there is "mining company's" is

22 struck through. Do you see that on your draft?
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1 A Yes.

2 Q. "Mining company's application for permits

3 to discharge such material." So at some point in

4 time, somebody struck out mining companies. Was that
5 you?

6 A. Probably.

7 Q. Let'sgotothe next page. So at the top

8 paragraph, there is a list of things here and I'm

9 looking at number 4 on the list where it says, "Doing
10 sois consistent with EPA's national priority of

11 increased," and then there is something underlined
12 that says "attention to environmental justice and"
13 and then the sentence picks back up with "oversight

14 of mineral processing." Do you see where I'm talking



15 about?

16 A. ldo.

17 Q. Andthe underlined words "attention to
18 environmental justice and," is that something you
19 would have added to the letter?

20 A. ltappears so.

21 Q. Soyou can page through this if you like

22 but it appears to me based on that what's struck
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through are things you recommended being struck

N

through and what is underlined is what you suggested

w

being added, correct?

4 MR. ROSENBERG: Objection, vague. And

(]

Roger, | only mention this because there are hyper

)]

links in this document that are underlined and so |
7 want to be clear that -- how we're addressing that.

8 MR. YOERGES: Fair point.



9 BY MR. YOERGES:

10

11

12

13

14

15

16

17

18

19

20

21

22

1

2

Q. With the exception of the hyper links
which are in the footnotes, those being to different
URLs on the Internet, I'm talking about materials
that appear in the text of the letter itself.

MR. ROSENBERG: And the hyper links don't
appear in the footnotes in what appears to be the
appendix.

MR. YOERGES: Okay. I'm just talking
about the letter itself.

BY MR. YOERGES:
Q. So my question is, what's underlined is
what you had and what's struck through is what you

recommended be struck out?
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A. Apparently so.

Q. Andthen on page 4 of 12 of the letter,



3 which is the page | showed you a second ago, there is
4 a comment on the right that says, "Is there room here
5 for ecological impacts not directly related to

6 commercial or subsistence fisheries?" Do you see

7 that?

8 A Yes.

9 Q. That's your comment?

10 A. |lbelieveitis, yes. Yes, it appears to

11 be.

12 Q. Andwhat are you asking there?

13 A. Well, what it says.

14 Q. What does that mean, though?

15 A Iltmeans--

16 MR. ROSENBERG: Obijection, vague. Are you
17 asking him what he thinks it means now or what he
18 thought it meant then?

19 BY MR. YOERGES:

20 Q. Isthere adifference?

21  A. Well, I mean, | would have to --

22 Q. Imean, we don't have a time travel



149

1 machine for sure so | guess I'm just asking you --
2 A, My best knowledge after three years or

3 whatever, however many, five, six years?

4 Q. lunderstand that.

5 A. Okay.

6 Q. I'masking what did you mean when you

7 wrote this?

8 A. |would have meant that there is -- he's

9 got a list of things that he's done and that other
10 ecological impacts could be among that list.

11 Q. Soyou think that there weren't ecological
12 effects or ecological impacts were not in this list?
13 A. ldon't know.

14 Q. Well, looking at it now?

15 MS. GARDE: Give him a minute to read it.
16 MR. YOERGES: Sure. Absolutely.
17 THE WITNESS: It doesn't appear that

18 ecological impacts are explicitly there.
19 BY MR. YOERGES:

20 Q. Andyouare recommending that they be



21 placed in there if there is room, right?

22 MR. ROSENBERG: Obijection, misleading.
150
1 THE WITNESS: | was suggesting that that's

2 something he could add.

3 BY MR. YOERGES:

4 Q. Why? Why would you suggest that he add
5 that?

6 A. Because he's listing concerns and that

7 would be a concern.

8 Q. Youthinkthe ecological impacts not

9 directly related to commercial or subsistence

10 fisheries would be important to add to this petition?
11 MR. ROSENBERG: Obijection, vague.

12 THE WITNESS: Well, | don't know exactly
13 what | was thinking at that time but evidently, in

14 looking at this, you know, | evidently thought he



15 could have added ecological impacts to that list.
16 Beyond that, | couldn't tell you. | don't remember
17 what | was thinking six years ago.

18 BY MR. YOERGES:

19 Q. Well, was it your view that adding

20 ecological impacts to this list would improve the
21 letter?

22 A, Undoubtedly --
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1 MR. ROSENBERG: Obijection, vague and

2 misleading.

3 BY MR. YOERGES:

4 Q. Didyou say undoubtedly?

5 A. Undoubtedly, | mean, that appears to be
6 what | was suggesting, that there would be value.
7 Q. Didyou make any recommendations to

8 Mr. Parker as to whom he should address this letter,



9 sir?

10 A. Yes.
11 MR. ROSENBERG: Objection, vague.
12 THE WITNESS: I'm sure | did. Actually,

13 I'm going to back up on that. | mean, I'm assuming
14 that if he asked me, | would have told him.

15 BY MR. YOERGES:

16 Q. Doyou have arecollection of that?

17 A. 1have a recollection of him asking me,

18 you know, who should | talk to at EPA? But | don't
19 have a recollection of having him ask me specifically
20 for this but he may have and if he did, | would have
21 told him.

22 MR. YOERGES: Chris, do you have the
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1 1/7/09 draft? Okay, we'll get that after a break.

2 (North Exhibit No. 4 was



3 marked for identification.)

4 BY MR. YOERGES:

5 Q. I'm going to ask the court reporter to

6 mark as the next exhibit a January 7th, '09 draft of

7 ajoint letter from the six federally-recognized

8 tribes, et cetera, the first page of which shows a

9 Bates stamp of 37846. And before | ask any questions
10 about that, | would like to just go back for a

11 moment, if you would, Mr. North, to the very first

12 exhibit | showed you which is North Exhibit 1 and do
13 you see the bottom of that email? Do you see the

14 date at the bottom of that email where Jeff Parker
15 addresses the email to you?

16 A. Yes,|do see the date.

17 Q. What's the date on that?

18 A. January 8th, 2010.

19 Q. Okay. And do you think it's reasonable to

20 say that in that email that he sent to you on January
21 8th, 2010, he sent to you -- whether you opened it up

22 or not, he accept to you the documents that you have
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1 listed under your email on the top of that Exhibit 1?
2 MS. GARDE: | object to --

3 MR. ROSENBERG: Obijection as to lack of

4 personal knowledge and calls for speculation.

5 THE WITNESS: Can you repeat the question?
6 BY MR. YOERGES:

7 Q. Yes, the top email.

8 A. Yes.

9 Q. It'slike pulling teeth. | apologize.

10 The top email, they're forwarding to you the email
11 that Jeff Parker sent to you --

12 A. Right.

13 Q. --the day before, correct? That would

14 include the attachments that he sent to you, correct?
15 A. The day before? January --

16 Q. Yes, maybe the same day.

17 A. No, it's not even close.

18 Q. Sorry about that. You're right. It'sin

19 July. It's not even close. So let me ask you this

20 question. So he sends you an email in January of



21 2010?

22 A. Right.
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1 Q. Doesn't show attachments on that

2 particular one, right?

3 A Right.

4 Q. Butthe email up top is you forwarding

5 something to your personal email address?

6 A. No. From my personal email address.

7 Q. From your personal email address to your

8 EPA address?

9 A. Right.

10 Q. Do you think there is any relationship at

11 all between that email on the top and that email on
12 the bottom?

13 MR. ROSENBERG: Objection, vague and also

14 objection to the extent that it's unclear where the



15

16

17

18

19

20

21

22

4

attachments belong in that email.

MR. YOERGES: | don't know what that
objection is but go ahead.

THE WITNESS: Do | -- can you repeat the
question?
BY MR. YOERGES:

Q. Do you think you were forwarding

Mr. Parker's email to you?

A.

Q.
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Yes.
To your personal address?
Yes. No, from my personal address.

From your personal address. Do you think

5 you were forwarding the attachments to Mr. Parker's

6 email to your --

7

8

A.

Q.

To my office, | believe so.

Do you see the date of Mr. Parker's email



9 toyouin January?

10 A. Yes.

11 Q. Does that appear to be the day after the
12 date of this draft that | handed to you as North
13 Exhibit 4?

14 MS. GARDE: | think you're asking if

15 January 8th follows January 7th?

16 MR. YOERGES: Correct.

17 THE WITNESS: Well --

18 MR. ROSENBERG: Obijection, misleading.
19 THE WITNESS: Except that the years seems
20 to be --

21 BY MR. YOERGES:

22 Q. Theyearis different?
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1 A. Yes.

2 Q. So thisisJanuary 8th, 2010?



3 A. Yes.

4 Q. Andwhat's the year on this one?

5 A '09.
6 Q '09?
7 A. Yeah.

8 Q. Areyouaware of a draft of a petition

9 that was circulated by anybody as early as January
10 2009?

11  A. ldon'trecall. | don't recall that there

12 was.

13 Q. Do you recall any discussions in January

14 of 2009 or December 2008 with Mr. Parker about a
15 draft tribes petition under 404(c)?

16  A. |have no recollection of it.

17 Q. Didyou ever personally, when the year

18 changes in January, use the prior year's year when
19 you're putting the date down?

20 A. Yes, quite often.

21 Q. Kind of happens to all of us, right?

22 A. Yes.
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MR. ROSENBERG: Not all of us.

2 BY MR. YOERGES:

3

Q. Notall of us. But do you think that that

4 may explain why '09 is on this document --

5

MS. GARDE: Obijection, calls for

6 speculation.

7

MR. ROSENBERG: Join.

8 BY MR. YOERGES:

9

10

11

12

13

14

15

16

17

18

19

20

Q. Isthatareasonable inference to draw?

A. | can speculate that he might have done
that.

Q. Solet's just assume for purposes of this
question that that date was really meant to be
1/7/2010.

A. Uh-huh.

Q. And that whoever put that on there forgot
that the year had changed seven days earlier, okay?

Let's just assume that. Notice -- the only question
| have about this exhibit, believe it or not, after

all that wind-up, is do you see who it's addressed



21 to?

22 MS. GARDE: You haven't established that
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1 the draft tribes letter is this letter. So | object

2 to your whole line of questioning --

3 MR. YOERGES: Okay.

4 MS. GARDE: -- which assumes this is this.

5 I mean, don't you have something else to tie it up?
6 MR. YOERGES: Nope.

7 MR. ROSENBERG: And can | --

8 BY MR. YOERGES:

9 Q. Anddoyousee who this is addressed to?
10 MR. ROSENBERG: Let me just -- | think

11 your use of the word "this," can you be clearer what
12 you're referring to?

13 BY MR. YOERGES:

14 Q. What exhibit are we working on here?



15 A 4

16 Q. Exhibit4,is that the one dated '09?

17 A. '09.

18 Q. Doyousee who Exhibit 4 is addressed to?
19 A. ldo.

20 Q. Whoisthat?

21 A. Michelle Pirzadeh.

22 Q. Doyouknow who she was in January of
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1 20107

2 A Yes.

3 Q. Whowasshe?

4 A. She was the -- well, acting regional

5 administrator.

6 Q. Wasshe the acting regional administrator
7 inJanuary of '09?

8 A. |don't remember. She could have been.



9 Q. Butshewasin2010?

10 A. Right.

11 Q. So on the face of this letter, this draft

12 letter, it was addressed to Michelle?

13 Pirzadeh, is that how you pronounce it?

14  A. Pirzadeh.

15 Q. Didthere come atime when you -- do you

16 know who drafted this letter, number 4? Was it you?
17 MS. GARDE: Take a minute to look at it.

18 THE WITNESS: Okay. No, | did not draft

19 this letter.

20 MS. GARDE: The question is do you know

21 who.

22 THE WITNESS: He just asked if it was me.
160

1 It was not me and | believe this is Jeff Parker's

2 letter.



3 BY MR. YOERGES:

4 Q. Anddidyou ever have a discussion with

5 Jeff Parker where you told him or he asked you should
6 | address this to Pirzadeh or should | address this

7 to somebody else?

8 A. He may have asked me that.

9 Q. Doyou have any recollection of that?

10 A. Not specifically. He did ask me that kind

11 of question and so --

12 Q. Doyou have any recollection of ever

13 telling him that you should address this letter to

14 the administrator and the regional administrator of
15 the EPA?

16 A. Idon't have a recollection of that.

17 Q. That'salll have.

18 A. But again, if he asked me, | would have

19 told him. I mean --

20 Q. You would have told him what?

21  A. |would have told him who | thought he

22 should address it to.



1

2
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Q. Who would you have told --

A. | probably would have said the

3 administrator.

4

5

MR. ROSENBERG: And I'm going to --

MR. YOERGES: Let me ask a question. The

6 record is getting jumbled.

7

THE WITNESS: Sorry.

8 BY MR. YOERGES:

9

10

11

12

13

14

15

16

17

18

19

20

Q. If he had asked you who he should address
the tribes letter to, what would you have told him?
MR. ROSENBERG: Obijection, calls for
speculation.
THE WITNESS: | probably would have told
him the administrator but --
BY MR. YOERGES:
Q. Which at the time was Lisa Jackson?
A. No, no, | mean the regional administrator,
I'm sorry.
Q. Which at the time was who?

A. Waell, looks like it was Michelle.



21 Pirzadeh at that time.

22 Q. Thatended up changing at some point in
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1 time?

2 A Yes.

3 Q. Towhom?

4 A. ToDennis MclLerran.

5 Q. Didyou make any recommendation that he
6 also send the letter to Lisa Jackson, the

7 administrator of the EPA?

8 A. lhaveno--

9 MR. ROSENBERG: Objection, vague and
10 misleading, assumes facts not in evidence.

11 THE WITNESS: And | have no recollection
12 of that.

13 BY MR. YOERGES:

14 Q. Okay. That's all I have about that. Do



15

16

17

18

19

20

21

22

you recall, Mr. North, on how many occasions you made

suggestions to Jeff Parker about edits and revisions
that should be made in the tribal petition before it
was actually submitted to the EPA?

A. | believe it was just the one draft but |
actually don't recall.

Q. And by the one draft, you're referring to

the draft that you testified about, number 4, where
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1 you can see the strike-throughs and underscores?

2

MS. GARDE: Exhibit 3.

3 BY MR. YOERGES:

4

5

6

Q. Exhibit3?
A. That's correct.
(North Exhibit No. 5 was

marked for identification.)

8 BY MR. YOERGES:



9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. Mr. North, I've given you what the court
reporter has marked as North Exhibit 5 and it's an
email chain the top of which is an email from Jeff
Parker dated June 10, 2010 to Phil North.

MS. GARDE: Counsel, can you please
explain the information that's on here which I'm
assuming was not original which is the references
that says Exhibit 6 Pll Jeff Parker?

MR. YOERGES: Right.

MS. GARDE: Where that came from or what
that --

MR. YOERGES: So | think the best way |
can explain it is that many of these documents were

produced by the government either pursuant to a FOIA
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1 action or in this case and there was certain personal

2 identifier information that was redacted by the



3 government pursuant either to the protective order or

4 pursuant to an exemption in FOIA. | think it might

5 be exemption 6 which is why you see EX period 6. So

6 what | assume happened -- we didn't do this but |

7 assume that the government redacted some information
8 here asserting that it was personal identifier

9 information which is what | guess Pll stands for.

10 MR. ROSENBERG: That's correct.
11 MR. YOERGES: All that correct?
12 MS. GARDE: Thank you.

13 MR. YOERGES: Okay.

14 BY MR. YOERGES:

15 Q. Solooking atthe -- go to the second page

16 of this, if you would. There is an email that starts

17 this chain from Alannah Hurley to the Bristol Bay

18 working group. Do you know who Alannah Hurley is?
19 A. No, ldon't.

20 Q. Doyouknow what the Bristol Bay working

21 groupis?

22 A, My understanding is that it's a group of
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1 nonprofit organizations that are environmental

2 groups.

3 Q. Andarethey in favor of the mine, opposed

4 to the Pebble Mine?

5 MR. ROSENBERG: Obijection, vague.

6 THE WITNESS: | believe they are opposed.

7 BY MR. YOERGES:

8 Q. Opposed tothe Pebble Mine? So that email

9 from Alannah to the Bristol Bay working group says,

10 "Shoshone leaders meet Alaskan native leaders to talk
11 about open pit mining." Do you see that?

12 A ldo.

13 Q. Andunderneath that it says new executive

14 director for Nunamta --

15 A. Aulukestai.

16 Q. Thankyou, Aulukestai. Do you see that?

17  A. ldo.

18 Q. Andunderneath that it says, "Mining

19 company explores Groundhog Mountain." Do you have

20 any idea looking at this email what those various



21 references are to?

22 A. Yes,ldo.
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1 Q. Whatisthat?

2 A, Well, starting at the top, | mean, it

3 looks like Shoshone leaders came to Alaska and to
4 talk about mining.

5 Q. Okay. Sothat -- see the URL that appears
6 below that?

7 A Yes.

8 Q. Kdlg.org, is KDLG a radio station?

9 A Yes.

10 Q. Isitforlocal NPR?

11  A. Yes.

12 Q. National Public Radio station?

13  A. InDillingham.

14 Q. In Dillingham, okay. So right above that,



15

16

17

18

19

20

21

22

1

there is an email from Jeff Parker to you. It might

go from the first page to the second page. Dated
6/9/2010 and it says, "Phil, FYl, you might want to
listen to the third piece re Kennicott planning

areal" -- it says areal but that may be a typo --
"magnetic survey at Groundhog Mountain on northeast
edge of Pebble area. Jeff." Do you remember

receiving this email from him?
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A. | have avague memory. Anditis nota

2 typo. That's what it is, aerial.

3

Q. |It's aerial, a-r-e-a-1? Just misspelled?

4 That's sort of a typo too.

5 A. Oh, yeah, yeah, yeah. You're right.
6 Yeah.
7 Q. Soyou said you have a vague recollection

8 of it?



9 A. Ido have avague recollection of it.

10 Q. What's your understanding of what he was
11 referring to?

12  A. It's the last one, the mining company

13 explores Groundhog Mountain, that he's referring to
14 that.

15 Q. What does that have to do with Pebble

16 Mine?

17 MR. ROSENBERG: Objection, vague.

18 BY MR. YOERGES:

19 Q. Ifyouknow.

20 A. Groundhog Mountain is adjacent to the

21 Pebble claims.

22 Q. Sodoyou have any understanding of why he
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1 would want you to listen to the third piece regarding

2 this Groundhog Mountain?



3

4

5

A. Yes.
Q. And what is that?

A. Because the magnetic survey had produced

6 positive results at Groundhog Mountain with the

7 potential of there being minerals there.

8

Q. And that also would be in the Bristol Bay

9 watershed, is that right?

10

11

12

13

14

15

16

17

18

19

20

21

22

A. That's correct.

Q. And then above that is an email from you
to Jeff Parker dated June 9th, 2010 and you say,
"Thanks, Jeff. This is a strong argument for a broad
approach to 404(c) and to separate it from the Pebble
project." What did you mean by that?

A. What | meant by that is that by this time,
my feeling was that the 404(c) should not just apply

to the Pebble project. It should apply to the

Nushagak and the Kvichak watersheds and because there

were multiple mineral deposits that were being
explored in the area and so if there was going to be

an application of 404(c), to not just focus on Pebble
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1 but to focus more broadly. That's what | meant.

2 Q. Andyou said that at this time you felt

3 that way. Was that what you always felt, that the

4 404(c) should focus on the entire watershed and not
5 on a particular mine or was that some thinking that

6 evolved?

7 A. lthink it was thinking that evolved.

8 Q. Andwhy did your thinking evolve to the

9 point where you thought that 404(c) should apply to
10 the whole watershed?

11  A. Because as | gathered information,

12 starting in 2005 before | even thought that we should
13 use 404(c), that there was reason to think that there
14 was risk throughout the watershed. But that took
15 time to gather that information and so my thinking
16 evolved.

17 Q. InJune 2010, had any mining company filed
18 any kind of a development application under 404 to
19 develop a mine in the Bristol Bay watershed?

20 A, Exploration applications.



21

22

4

Q. And who was that?

A. Well, Pebble.

Q.

A.
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Anyone else?
| believe so.
Who?

I've got to remember the names of the

5 mining companies. | don't -- well, | have to say |

6 don't remember the exact time when the different

7 mining companies started exploring but there was more

8 exploration going on in the watershed.

9

10

11

12

Q. You just don't recall specifically --
A. No, I don't.
Q. --what other companies there were?

A. Well, Kinross was one that was doing some

13 exploration and -- well, Kennicott was doing this,

14 was involved in Groundhog Mountain.



15 Q. Kennicott is a mining company?

16 A. Yes. And there were othersand |

17 actually -- 1 don't recall.

18 Q. Had there been any other mining company,
19 to the best of your knowledge, that had invested as
20 much into the Bristol Bay watershed at that time in

21 June of 2010 as Pebble Mine had?

22 MR. ROSENBERG: Objection.
171
1 MS. GARDE: Lack of foundation. You

2 haven't established that he knows how much was

3 invested by anybody.
4 MR. ROSENBERG: Also lack of personal
5 knowledge, vague and assumes facts not in evidence.

6 BY MR. YOERGES:
7 Q. Solet merestate the question. | said to

8 the best of your knowledge -- may be that you have no



9 knowledge, may be that you don't know, which is okay

10 to answer that way. Just say | don't know. To the

11

12

13

14

15

16

17

best of your knowledge, do you know whether there was
any other mining company that was seeking to develop
a mine in the Bristol Bay watershed that had invested
as much money as the Pebble Mine?
MR. ROSENBERG: Obijection, vague.
MS. GARDE: Objection.

THE WITNESS: To the best of my knowledge,

18 the Pebble exploration was the most extensive.

19

20

21

22

MR. YOERGES: Lunch?

MR. ROSENBERG: Sure.

MS. GARDE: Great.

MR. YOERGES: Let's take a lunch break.
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1 Let's go off the record.

2

THE VIDEOGRAPHER: Off the record at



3 12:32.

4 (Whereupon, at 12:32 p.m., the deposition
5 in the above-entitled matter was recessed, to

6 reconvene at 1:44 p.m., this same day.)

7

10
11
12
13
14
15
16
17
18
19
20
21

22
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1 AFTERNOON SESSION

2 (1:44 p.m.)

3 Whereupon,

4 PHILLIP A. NORTH,

5 the witness testifying at the time of recess, having

6 been previously duly sworn, was further examined and
7 testified further as follows:

8 EXAMINATION BY COUNSEL FOR PLAINTIFFS (RESUMED)

9 (Mr. Clifford exits deposition room.)

10 (North Exhibit Nos. 6-8 were

11 marked for identification.)

12 THE VIDEOGRAPHER: On the record at 13:44.

13 BY MR. YOERGES:

14 Q. Thankyou. Mr. North, did you have a good
15 lunch?

16 A. Yes, | did. Thankyou.

17 Q. Gladto hear that. Before we get into

18 questioning for this afternoon's session, | want to
19 respond to a question that both your counsel and

20 counsel for the government asked and that is who is



21 reviewing the video feed or who is on the video feed

22 or whatever that verb is for that. So from Steptoe &
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1 Johnson here in our office is Tom Barba, Mark Murphy,
2 lawyer by a name of Zorba Leslie, L-e-s-I-i-e, and a

3 legal assistant named Magdalena -- so it's spelled

4 W-i-e-l-k-0-p-o-I-s-k-a. We call her Magda. And

5 they're all people who work on this case, for what

6 it's worth.

7 There are also four people who are

8 listening from my client. Three of them are

9 listening and watching. One of them has just got the
10 transcript feed. Tom Collier who is the CEO of PLP

11 and then three other PLP people, Shawn McGee, Bruce
12 Jenkins and Mike Heatwole and that's H-e-a-t-w-o-l-e.
13 MS. GARDE: Hi, Mike. | know him.

14 MS. PALACIOS: And | just got an email



15

16

17

18

19

20

21

22

that one of our other associates here at Steptoe,
Raisa Daigneault, has also stepped in for the
afternoon.

MR. YOERGES: And her last name is --

MS. GARDE: Who is Bruce?

MR. YOERGES: He's in corporate
development.

MS. GARDE: What's his last name?
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MR. YOERGES: lJenkins, Bruce Jenkins.
Mike Heatwole, Tom Collier, Bruce Jenkins and Shawn
McGee.

MR. ROSENBERG: Thank you.

MS. GARDE: So just to be clear, there is
no one here from the republican staffers on the
science committee and they're not listening by feed?

MR. YOERGES: That's correct.



9 MS. GARDE: Thank you.
10 MR. YOERGES: Unless the NSA is up to

11 something that | don't know but --

12 MS. GARDE: They probably are.
13 MR. ROSENBERG: Different division.
14 MR. YOERGES: Okay. With that being said,

15 may we proceed, everybody?

16 MS. GARDE: Uh-huh.

17 MR. YOERGES: Okay.

18 BY MR. YOERGES:

19 Q. I|would like to show you what we've marked
20 as Exhibit Number 6, Mr. North. And I'll ask Billie
21 to take one and pass it down. And while you're

22 looking at that, let me just identify it for the
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1 record as an email chain. The top email is to a

2 gparker@alaska.net from Phil North sent on 9/14/2010,



3 subject matter, thoughts for the Bristol Bay

4 discussion tomorrow. And Mr. North, I've got

5 actually some questions about the email below that so
6 I'm going to give you a second to --

7 A. Okay.

8 Q. As much time actually as you need to read

9 it.

10 MS. GARDE: Read the whole thing. Okay,

11 have you read that.

12  A. Yes. I'm not quite done looking at it.

13 Q. Sorry. Thought you said yes.

14  A. |justwantto -- | did say yes to reading

15 it but -- okay. Yes.

16 Q. Sofocusing your attention first on the

17 first email which appears starting about halfway down
18 the page, that's an email from you to Szerlog and

19 Parkin. Szerlog was your supervisor at the time?

20 A. Correct.

21 Q. And tell me again who Rick Parkin was.

22 A. Rick Parkin is the deputy director for
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1 ETPA.

2 Q. Andthat's adifferent group from your

3 group?

4 A, No, it's the next level up in

5 organization.

6 Q. Andthe subjectisthoughts for Bristol

7 Bay discussion tomorrow. First of all, do you recall

8 having written this email?

9 A. Vaguely.

10 Q. When you say thoughts for Bristol Bay

11 discussion tomorrow, do you have a recollection as to
12 what discussion you're referring to?

13 A. I|don't remember, no.

14 Q. Doyouremember whether it's a discussion
15 that you were involved in or were you giving Szerlog
16 and Parkin sort of some talking points for discussion
17 that they were going to be involved in or don't you
18 remember one way or the other?

19 A. Ireally don't remember one way or the

20 other.



21 Q. Sointhis, yousay -- and I'm looking at

22 the first sentence -- "I hope that at this point
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1 everyone has gotten their minds around the idea that
2 our focus is on the resource and not on any

3 particular project." What did you mean by that?

4 A, What | meant by that was that this is

5 about the resource in Bristol Bay and not any one
6 mine.

7 Q. Andyou testified about that a little

8 earlier today.

9 A Yes, ldid.

10 Q. Andthenin the first sentence of the next
11 paragraph, you say, "Not to be predecisional, but
12 looking ahead, of the six Bristol Bay watersheds all
13 but the Nushagak and Kvichak are mostly federal

14 conservation land (wildlife refuge or national



15

16

17

18

19

20

21

22

park)." I'm focusing on the first four words of that
sentence, "Not to be predecisional." What did you
mean by that?

A. What | meant by that, there is a process
to go through and you don't make decisions before you
actually go through the process. And so if we were
going to do a 404(c), which it had not been

determined that we would, but if we were going to,
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then we would have to identify the area that we would
address and | wasn't -- and so | didn't want to get
ahead of that process but | wanted to address this
particular issue.

Q. Andtheissue that you're addressing in
that sentence about, of the six, all but two are
mostly federal conservation land, what was the point

you were making there?



9 A. The point that | was making was that we
10 could probably not include them in anything we did
11 because they were pretty well protected already.
12 Q. Inlight of the fact that they were

13 wildlife refuge and national parks?

14 A Yes.

15 Q. Understood. So turning your attention to
16 the top of this, the to line of this email,

17 gparker@alaska.net, is that Jeff Parker?

18 A. Thatis.

19 Q. And of course the from, Phil North, | take
20 itisyou?

21 A, That'sright.

22 Q. Andit'sdated 9/14/2010. Looks like it's
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1 time stamped 11:19 and 33 seconds in the evening,

2 correct?



3 A. Yes,itis.

4 Q. Sothat, at least by virtue -- by what it

5 says on here, looks like about 12 hours after you

6 sent the email to Szerlog and Parkin?

7 A. Right.

8 Q. Onthesame day. Why did you forward this

9 email that you had sent to Szerlog and Parkin

10 regarding your thoughts about 404(c) to Jeff Parker?
11  A. lreallydon'trecall. | don't know.

12 Q. Do you think it was appropriate to do

13 that?

14  A. |think it was okay.

15 Q. Onwhat basis?

16  A. Thereis nothing secretive here. There is

17 nothing, you know, nothing that I've really felt like
18 needed to be hidden. It was probably conversations
19 that Jeff and | had had so it was just nothing

20 unusual.

21 Q. That'salll have about that. Let me show

22 you what we've marked as North Exhibit 7. Let me
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1 take that other one from you so you're not getting a
2 bunch of paper in front of you. Let me just identify
3 this for the record. It's an email from Phil Brna,

4 Fish and Wildlife Service, to Frances Mann with a cc
5 to an Ann Rappoport, both at FWS.gov or FWS email
6 addresses. I'll represent for the record that you at
7 least on the face of this are not shown as a cc or

8 shown as a recipient of this email but have you ever
9 seen this email before today?

10 A. lhaven'treadityet. I'm -- | believe |

11 have seen this.

12 Q. You'veseen this?

13 A Yes.

14 Q. Inwhat context?

15 A. lactually don't remember but it looks

16 familiar.

17 Q. Sowho's Phil Brna?

18 A. Phil Brnais a biologist at the Fish and

19 Wildlife Service.

20 Q. Andyou know him personally?



21  A. Yeah, | do know him personally.

22 Q. Andareyou communicating with him about
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1 EPA's potential 404(c) proceeding?

2 A. lwas, yes.

3 Q. Onaregular basis or how often?

4  A. Probably regularly.

5 Q. Do youknow whether he was someone who
6 believed that EPA should proceed under 404(c)?
7 MR. ROSENBERG: Obijection, vague.

8 THE WITNESS: | think he did think that

9 EPA should proceed with a 404(c), Phil Brna.

10 BY MR. YOERGES:

11 Q. Sothat'sayes?

12 A, That'sayes.

13 Q. And he starts off saying, "l spoke with

14 Phil North. He's now briefed people in EPA all the



15 way up to the assistant administrator." Do you see

16 that, in the first couple of sentences of the email?

17

18

A. Yes.

Q. Didyou brief everybody in the EPA all the

19 way up to the assistant administrator?

20

A. | think he misspoke a bit because no, |

21 didn't. 1 was not the one briefing.

22

2

Q. Didyou brief the assistant administrator?
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A. No.

MR. ROSENBERG: Obijection, vague.

3 BY MR. YOERGES:

4

Q. Do you know who the assistant

5 administrator is he's referring to here?

6

7

8

A. ldon't actually.
Q. Do you know who Palmer Hough is?

A. Dol know who Palmer Hough is? | do.



9 Q. What's Palmer Hough's position, do you

10 know?

11  A. He's astaff person here in Washington,

12 D.C.in my program.

13 Q. Not an assistant administrator?

14 A. No.

15 Q. Hadyou ever talked to Palmer Hough about
16 the 404(c) action and the Pebble Mine?

17 MR. ROSENBERG: Objection, vague.

18 THE WITNESS: Yes, | did.

19 BY MR. YOERGES:

20 Q. Do youknow whether Palmer Hough was
21 someone who agreed with you that 404(c) should be the

22 way that you go?
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1 MR. ROSENBERG: Obijection, vague.

2 THE WITNESS: | believe that Palmer



3 agreed.

4 BY MR. YOERGES:

5 Q. Sothe nextsentence says, "He believes

6 EPA leaders" -- he, referring to you again --

7 "believes EPA leaders have decided to proceed and
8 they are just deciding when." Do you agree that on
9 September 2010, the EPA leaders had decided to
10 proceed, | assume under 404(c), and they are just
11 deciding when?

12 MR. ROSENBERG: Objection, vague.

13 THE WITNESS: | agree that | probably

14 believed that at the time.

15 BY MR. YOERGES:

16 Q. Butcame notto believe it later?

17 A. That's possible because | was sometimes
18 disappointed when the things they did, they decided
19 to do.

20 Q. Hegoesonto say, "He is sending me

21 contact info for the TU person so we can talk with

22 them." Again "he" referring to you. Do you have any
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1 understanding what he's referring to there with

2 regard to the contact info for the TU person?

3 A. lguessI'm assuming that he asked me who

4 the TU person was that was working on this and | knew
5 that so he asked me for the information.

6 Q. Andwhowas that?

7 A. Itwould have been Shoren Brown.

8 Q. Bytheway, do you recall the conversation

9 that Phil Brna seems to be writing about here? Do
10 you recall the conversation you had with him?

11  A. Not specifically, no.

12 Q. The next paragraph says, "Phil says DC is

13 opposed to his plan to do a year of outreach before
14 they make a decision. He thinks they are just going
15 to do this in accordance with the regs and as quickly
16 asthey can." So when it says Phil says DC is

17 opposed, do you have any understanding what he's
18 referring to when he says DC is opposed?

19 A. This|doremember.

20 Q. Oh,youdo? Whydon't you tell me about



21 this then.

22 A, Well, I remember -- | don't remember the
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1 conversation with Phil Brna about this but | remember
2 this issue.

3 Q. Okay. Why don't you explain the issue.

4 A. Well, I guess | kind of have a background

5 that's not just science, although that's my primary

6 responsibility is related to science but | also

7 decided early in my career at EPA that working with

8 communities and reaching out and getting consensus
9 was an important part of what we should be doing and
10 I did a lot of training that EPA paid for around that

11 and so this is a big controversial project so |

12 really liked the idea of rather than just jumping

13 into more controversy, to actually trying to do some

14 consensus building around it. And that's what this



15 is about.

16 Q. Sothatwould refer to the first sentence,

17 "Phil says DC is opposed to a plan to do a year of

18 outreach before they make a decision"?

19 A. Right.

20 Q. Soyouwanted to do a year of outreach to

21 the communities before any 404(c) decision was made?

22 A. Yes.
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1 Q. Anditsays, "Phil says DCis opposed to

N

that." Did you come to learn that DC was opposed to

w

that year of outreach?
4 MR. ROSENBERG: Obijection, vague.

5 THE WITNESS: | guess | -- I think |

)]

probably proposed it and they said, that's not what
7 we're going to do. | mean, I'm assuming that

8 that's -- | believe that's how it unfolded to the



9 best --

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. ROSENBERG: And on that basis, assumes
facts not in evidence.

MR. YOERGES: We'll see if we can get them
in evidence.
BY MR. YOERGES:

Q. Do you remember having conversations with
people at headquarters where you made that proposal
but they decided to go in a different direction?

A. lactually don't remember, no, not
specifically.

Q. And it goes onto say, "He," again
referring to you, "thinks they're just going to do

this in accordance with the regs and as quickly as
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1 they can." Do you have an understanding as to what

2 that might mean?



3 A Well, it seems pretty evident and |

4 obviously made a statement to that effect. Obviously

5 at the time, that's probably what | believed, with my

6 limited information about what they were thinking.

7 Q. That'salll have about that, sir. I'm

8 going to hand to you a two-page exhibit, North Number
9 8, with copies to counsel. While you're looking at

10 that, let me just identify it as a two-page email

11 chain. The top email is an email from Phil North,

12 December 13th, 2011 to Barbara Butler at EPA with

13 several ccs. Subject line, please visit Bristol Bay

14 watershed assessment-mitigation section_BAB_version
15 3.

16 MR. ROSENBERG: And | would just note that

17 there does not appear to be a Bates Number on this
18 document.

19 MR. YOERGES: It's up in the top left

20 corner, EPA 3296.

21 MR. ROSENBERG: Okay. Thank you for that.

22 MR. YOERGES: You're welcome.
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MS. GARDE: Take a minute to read this.
MR. YOERGES: Absolutely.

MS. GARDE: Okay.

4 BY MR. YOERGES:

5 Q. Okay, have you had a chance to look at

6 that?

7 A. ldid, yes.

8 Q. Beforelaskany questions about that, let

9 me focus you on the date which is December 13th,

10

11

12

13

14

15

16

17

18

19

20

2011.

A. Yes.

Q. Do you recall that there was a briefing of
Administrator Lisa Jackson at headquarters on
November 4th, 2010, November 4th, 2010, about the
options to proceed with a 404(c) in the Pebble Mine
A and deposit?

MR. ROSENBERG: Objection, assumes facts
not in evidence.
THE WITNESS: | actually have no idea what

the date of any briefing for Lisa Jackson would have



21 been.

22 BY MR. YOERGES:
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1 Q. Well, did you participate in a briefing of

2 the administrator where the region made a

3 recommendation to proceed with a advance 404(c)
4 action?

5 A. ldon'trecall a briefing where that

6 recommendation was made, which isn't to say that it
7 wasn't. It's just that | don't recall it.

8 Q. Doyourecall whether there ever came a

9 time when Lisa Jackson as the administrator of the
10 EPA approved a recommendation by Region 10 regarding
11 how to proceed under section 404(c)?

12 A. No.

13 MR. ROSENBERG: Objection.

14 BY MR. YOERGES:



15 Q. Youdon'trecall that?

16 A. |ldon'trecall any such approval.

17 Q. You testified earlier today that you knew

18 what the Bristol Bay watershed assessment is?

19 A Yes.

20 Q. Was there Bristol Bay watershed assessment
21 an endeavor that was approved at the headquarters

22 level or was that approved only at the regional
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[ERY

level?

2 MR. ROSENBERG: Objection, assumes facts
3 not in evidence and misleading.

4 THE WITNESS: | wasn't involved in that

5 discussion of doing the -- of making the decision to
6 do an assessment so | have no idea.

7 BY MR. YOERGES:

(0]

Q. Soyou have no idea whether the Bristol



9 Bay watershed assessment was approved at the

10

11

12

13

14

15

16

17

18

19

20

21

22

headquarters level?
MR. ROSENBERG: Same objection.
THE WITNESS: | think you just asked a
different question.
BY MR. YOERGES:

Q. Okay. Did you have any idea whether the
Bristol Bay watershed assessment was approved at the
headquarters level?

MR. ROSENBERG: Same objection.

THE WITNESS: Okay. And | think the way |
have to answer that is as far as | know, the region
made the decision and, | mean, perhaps headquarters

went along with it but again, | wasn't involved in
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1 those discussions. We did it. They never object --

2 I mean, headquarters didn't say don't do it, as far



3 as | know. They didn't put a quash on it and it was

4 completed including with headquarters resources so, |
5 mean, you could draw conclusions from that but | was
6 not party to those discussions.

7 BY MR. YOERGES:

8 Q. Didyou have any understanding of whether

9 headquarters was aware that the region was doing

10 something called the Bristol Bay watershed

11 assessment?

12 A. Oh,yes. I'm--

13 Q. Thereis no question in your mind about

14 that?

15 A. Yeah, right.

16 Q. Wereyou, Phil North, opposed or in favor

17 of going forward with the Bristol Bay watershed

18 assessment?

19 MR. ROSENBERG: Obijection, vague.

20 THE WITNESS: | would say that | was a

21 little disappointed when it was announced because |

22 didn't think it was necessary because the 404(c)
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1 process includes a process to evaluate what the
2 likely effects would be. So | didn't think it was

3 necessary. But then it became what we were going to
4 do so, okay, I'm part of the team, I'll do with the
5 decision -- I'll follow along with the decision.

6 BY MR. YOERGES:

7 Q. Sorryaboutthat. Ididn't mean to

8 interrupt. Do you know when the Bristol Bay

9 watershed assessment was approved?

10 MR. ROSENBERG: Obijection, assumes --
11 BY MR. YOERGES:

12 Q. And by approved, | mean actually go

13 forward with the undertaking.

14  A. ldon'tthink I do know when that was --
15 when that decision was made. | don't think | do.
16 Q. Yousaidyou didn't think it was

17 necessary. Why?

18 A |-

19 Q. Becausethe 404(c)?

20 A. Right.



21 Q. Anddidyou already believe that you were

22 developing the information that was necessary under
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1 404(c) to be able to proceed?

2 MR. ROSENBERG: Objection, vague.

3 BY MR. YOERGES:

4 Q. Atthe time the Bristol Bay watershed

5 assessment was determined to go forward with that?
6 MR. ROSENBERG: Same objection.

7 BY MR. YOERGES:

8 Q. Bad question. Let me rephraseit. So the

9 Region 10 decides at some point in time to go forward
10 with the Bristol Bay watershed assessment, correct?
11 MR. ROSENBERG: Objection, assumes facts
12 not in evidence and misleading.

13 BY MR. YOERGES:

14 Q. That's not correct?



15 A. Couldyou say it again?

16 Q. DidRegion 10 at some point approve the
17 Bristol Bay watershed assessment?

18 MR. ROSENBERG: Same objection.

19 BY MR. YOERGES:

20 Q. To undertake the Bristol Bay watershed

21 assessment?

22 MR. ROSENBERG: Same objection.
195
1 THE WITNESS: At some point Region 10

2 decided to go forward with a Bristol Bay watershed
3 assessment, yes.

4 BY MR. YOERGES:

5 Q. Who made that decision in Region 10 if you
6 know?

7 A. ldon't know.

8 Q. Who Dennis McLerran have made that



9 decision?

10 MR. ROSENBERG: Objection.
11 MS. GARDE: Asked and answered.
12 MR. ROSENBERG: He just testified that he

13 didn't know.

14 BY MR. YOERGES:

15 Q. Could the Bristol Bay watershed assessment
16 have proceeded without Dennis McLerran's approval?
17  A. ldon't think so.

18 Q. Soatsome pointintime, asyou

19 testified, Region 10 decided to go forward with the
20 Bristol Bay watershed assessment. You said you

21 didn't think it was necessary for the reasons you

22 gave.
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1 A. (Witness nodding.)

2 Q. Didyou believe you were already in the



3 process of collecting the information that you would
4 need to inform a decision about 404(c) --

5 MR. ROSENBERG: Objection --

6 BY MR. YOERGES:

7 Q. --priorto the Bristol Bay watershed

8 assessment being undertaken?

9 MR. ROSENBERG: Objection, misleading and
10 vague.
11 THE WITNESS: We had started to collect

12 information for the purpose of applying that

13 information to a decision about 404(c).

14 BY MR. YOERGES:

15 Q. You testified earlier that you had used

16 folks from NatureServe, for example, to gather

17 fisheries information and other kinds of ecological

18 information, correct?

19 A, That's correct, yes.

20 Q. Andthat's what you're referring to when

21 you're saying you believe you were already collecting

22 information to inform a decision to proceed under
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1 404(c), right?

2 A Yes.

3 MR. ROSENBERG: Objection.

4 BY MR. YOERGES:

5 Q. Butsomebody along the way in Region 10

6 says we're going to do a watershed assessment,

7 correct?
8 MR. ROSENBERG: Objection, vague.
9 THE WITNESS: Somebody did.

10 BY MR. YOERGES:

11 Q. Somebody did?

12 A. Atsome point.

13 Q. Andyou came to learn of that?

14  A. That's correct.

15 Q. And notwithstanding the fact that you

16 disagreed with the need for it, you're a staff member
17 of the ARU and you proceeded with it?

18 A. That's correct.

19 MR. ROSENBERG: Obijection, vague.

20 BY MR. YOERGES:



21 Q. Andyou worked on it, correct?

22 A Yes, that's right.
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1 Q. Infact, you were the technical team lead
2 on the Bristol Bay watershed assessment, right?
3 MR. ROSENBERG: Objection, vague, assumes
4 facts not in evidence.

5 THE WITNESS: For a period of time, | was.
6 BY MR. YOERGES:

7 Q. Andyou were also the person responsible
8 for drafting the mining scenario section for the

9 Bristol Bay watershed assessment, right?

10 MR. ROSENBERG: Obijection, vague.

11 THE WITNESS: | was one --Iwas a

12 co-author so | was one of two people doing that.
13 BY MR. YOERGES:

14 Q. Was there a mining scenario team that was



15 put together by Region 107?

16 MR. ROSENBERG: Obijection, vague.

17 THE WITNESS: Not that I recall. Nota

18 team. Nothing that we identified as a team.

19 BY MR. YOERGES:

20 Q. Nothingthat was like a group or something
21 like that? | don't mean to limit it to team. There

22 wasn't a mining scenario group that was assembled?
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1 A. Not so identified.

2 Q. Doyouknow whether there had ever been a

3 public announcement by EPA that the Agency intended
4 to proceed with a watershed assessment for Bristol

5 Bay?

6 A. Yes,there was.

7 Q. Anddoyouremember when that was?

8 A. Yes, | do.



9 Q. When was that?

10 A. Onmy birthday in 2011. That's why |
11 remember it. February 7th.

12 Q. February 7th, 2011, okay. | remember it
13 being a day before my wife's birthday.

14 A. Oh, okay.

15 Q. Justkidding. Itis the day before her

16 birthday but | don't remember.

17 MR. ROSENBERG: Objection, TMI.

18 MR. YOERGES: That's your first good

19 objection today, even though it's not to form.
20 BY MR. YOERGES:

21 Q. Sojustagainto provide context for this

22 exhibit that's in front of you right now -- and |
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1 can't remember the number anymore. Is it 8?

2 A. Yes.



3 Q. North Exhibit 8. So this is December

4 2011. The announcement that the Agency was going to
5 proceed with the Bristol Bay watershed assessment

6 happened in February of that year, earlier that year?

7 A. Yes, that's correct.

8 Q. Andyou testified a little bit about what

9 the purpose of the BBWA -- or I'm calling it the

10 BBWA, Bristol Bay watershed assessment, is that okay
11 with you?

12 A. Yes.

13 Q. Bristol Bay watershed assessment. | would

14 like you to take a look at what we're going to

15 mark -- just leave that exhibit there because I'm

16 going to have another question about that. Could you
17 mark this next exhibit, please? It's 9. And Chris,

18 it's the press release, the Murkowski press release.

19 (North Exhibit No. 9 was
20 marked for identification.)
21 MS. GARDE: Is this a confidential

22 document?
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MR. ROSENBERG: No.

MS. GARDE: Okay.

3 BY MR. YOERGES:

4

Q. So while you're taking a look at this,

5 Mr. North, | just want to identify it for the record

6 as a document, first page Bates Number 25164.000128

7 and it's an email chain but the top email is from

8 David Evans to Palmer Hough dated on your birthday,

9 February 7, 2011.

10

11

12

13

14

15

16

17

18

19

20

MS. GARDE: All right. So can we have a
minute to read it?

MR. YOERGES: Absolutely.

MS. GARDE: Thank you.

MR. ROSENBERG: And while we're reviewing
the document, | would just note for the record that
it is my understanding at least that this was not a
document that EPA has released and the document notes
at the top with the header that it contains internal
deliberative and/or privileged information. That

disclosure was authorized only to Congress for



21 oversight purposes in response to subpoena and that

22 privilege claims are not waived for any other
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1 purpose.
2 MR. YOERGES: So noted.
3 MS. GARDE: Well, who is asserting that?
4 MR. ROSENBERG: Not asserting anything
5 yet.

6 BY MR. YOERGES:

7 Q. And Mr. North, while you're looking at

8 that, let me just put a bow on what Mr. Rosenberg

9 said. These were documents, as | understand it, that
10 were submitted by the EPA to Congress and once

11 Congress received them, they made them all available
12 to the public at large on a website so they're all

13 publicly available at this point in time, my

14 understanding.



15 Have you had a chance to look at this,

16 Mr. North?

17 A. Yes.

18 Q. Turning your attention specifically to the

19 Murkowski press release which appears on page 2 and
20 goes over to page 3, do you know who senator

21 Murkowski is?

22 A ldo.
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1 Q. Andwhoisshe?

2 A. She'sasenior -- currently the senior

3 senator for Alaska.

4 Q. Haveyouever met her?

5 A. Inever have, no.

6 Q. Andthis press release is dated February
7 7th, 2011, correct?

8 A. February 7th, 2011, yes.



9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. And that's the date that the EPA publicly
announced they were going to proceed with the Bristol
Bay watershed assessment?

A. Right.

Q. And look at the first quote from
Murkowski. She says, and I'm quoting, "The EPA's
decision to withhold judgment on the potential
environmental impact of projects like the Pebble Mine
until all scientific information has been collected
and analyzed is a prudent decision," attributed to
Murkowski. Do you see that?

A. Yes.

Q. And again, a couple of paragraphs down,

and I'm quoting from her again, from the press
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1 release, "l am committed to letting the science

2 decide whether mining is right for the Bristol Bay



3 region but any attempt to prejudge a project before
4 the environmental work is finished would be a

5 troubling signal as well as a clear violation of the
6 environmental review process." Do you see that?
7 A ldo.

8 Q. Doyou disagree with any of the two

9 statements | just read?

10 MR. ROSENBERG: Obijection, vague.

11 MS. GARDE: Are you asking him if he

12 disagrees that that's what it says?

13 BY MR. YOERGES:

14 Q. No, do you disagree with any of the

15 substance of the sentences | just read?

16 MR. ROSENBERG: Obijection, vague,
17 misleading.
18 THE WITNESS: | guess | feel like that's a

19 really loaded question.
20 BY MR. YOERGES:
21 Q. Well, when the EPA announced the Bristol

22 Bay watershed assessment, did you see that as a
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1 decision by the EPA to withhold judgment on the

2 potential environmental impact of projects like the
3 Pebble Mine until all scientific information had been
4 collected and analyzed?

5 A. Well, I guess I'm going to reword what you

6 said.

7 Q. Sure.

8 A. AndIthink it was a decision by EPA to

9 withhold judgment until sufficient scientific

10 information was collected and analyzed.

11 Q. Asopposed to all scientific information?

12 A Yes.

13 Q. And what's the distinction you're making

14 there?

15 A. Because thereis a very, very large body

16 of scientific information in the world and you could
17 always argue that -- or someone could always argue
18 that, no, you need this bit more or this bit more or
19 this is too uncertain, we need to do a bit more

20 research but there does come a point when you say,



21 no, it's clear, the body of evidence is clear and we

22 can make a decision.

206

1 Q. lunderstand. And subject to that change,
2 which is essentially substituting the word

3 "sufficient" for "all" in that quote from Murkowski,
4 she goes on to say it's a prudent decision. Do you
5 think it's a prudent decision to proceed that way?
6 MR. ROSENBERG: Obijection, vague. Which
7 quote are you talking about?

8 MR. YOERGES: | think he knows which quote
9 I'm talking about.

10 THE WITNESS: The second quote?

11 BY MR. YOERGES:

12 Q. No, the first quote. EPA's decision to

13 withhold judgment until all scientific information

14 has been collected is a prudent decision. I'm



15 paraphrasing.

16 A. Canyou ask the question again?

17 Q. Sure. Do you think it's prudent decision

18 to withhold judgment until sufficient scientific

19 information has been collected and analyzed?

20 A, Yes.

21 Q. Andyou agree with Murkowski in the second

22 quote that any attempt to prejudge a project before
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1 the environmental work is finished would be a

N

troubling signal?

3 MR. ROSENBERG: Obijection, vague.

4 BY MR. YOERGES:

5 Q. Aswellasaclearviolation of the

6 environmental review process? Would you agree with
7 that?

8 MR. ROSENBERG: Objection, vague and calls



9 for a legal conclusion.

10

11

12

13

14

15

16

17

18

19

20

21

22

THE WITNESS: | don't know that | do agree
with that completely. The way it's stated, I'm not
sure that | do completely agree with it.

BY MR. YOERGES:
Q. Why is that?
A. Well, let me read it again. The first
part, | agree.
Q. Okay, the first part is, "l am committed
to letting the science decide whether mining is right
for the Bristol Bay region."
A. Right.
Q. Andyou would agree with that too? You

would say you would be committed to letting the
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1 science decide whether or not mining is right for the

2 Bristol community?



3 A Yes, | would agree. And the second one,

4 it just seems like that's a really -- that's highly

5 subject to interpretation about what do you mean by

6 prejudge, what do you mean by the environmental work.
7 1think that those -- | think if you talk to

8 different people that are in different parts of this

9 discussion, they would all have different

10 interpretations of what that means so it's hard for

11 me to agree with that simply as a statement.

12 Q. Sure. And | understand. So let me put my

13 interpretation on and ask you some questions about
14 that.

15 A, Allright.

16 Q. Let'sassume prejudge means that whatever

17 the science shows you, you're going to head down a

18 particular path regardless of what the science shows
19 you, in other words, you've judged the outcome before
20 all the science is in or before sufficient science is

21 in. That's how I'm using prejudge, okay?

22 MS. GARDE: Object.
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1 MR. ROSENBERG: Objection.

2 MR. YOERGES: I'm asking a question.

3 MR. ROSENBERG: Well, you said all and
4 sufficient.

5 BY MR. YOERGES:

6 Q. Sufficient. Let's go with your word, is
7 sufficient.
8 MS. GARDE: It's getting a little

9 complicated.

10

11

12

13

14

15

16

17

18

19

20 i

MR. YOERGES: No, let me simplify it.
I'll simplify it.

BY MR. YOERGES:

Q. Do you know what the word prejudge means?

A. Yes.

Q. It means to judge something before you

have the evidence regarding the matter that is under

consideration, right?
A. Right.

MS. GARDE: That's what you think prejudge



21 BY MR. YOERGES:

22 Q. Wouldyou agree with that?
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1 A. Iwouldgo along with that.

2 Q. Isthere some other definition of

3 prejudge?

4 A, ldon't know. But I'll go along with it.

5 Q. Allright. So what she's saying here is

6 that prejudging a project before the environmental
7 work is finished would be a troubling signal. And

8 I'm saying that let's assume that means that making a
9 decision about 404(c) and whether it should apply
10 before sufficient scientific is evidence would be

11 troubling, something you shouldn't do?

12 MR. ROSENBERG: Obijection, vague,

13 misleading and compound.

14 MS. GARDE: What's the question?



15 BY MR. YOERGES:

16 Q. Isthatright?

17 A. To prejudge before sufficient -- say it

18 again.

19 Q. Scientific evidence.

20 A. Okay. Okay. Would be troubling? Yeah, |
21 would agree with that.

22 Q. Let'sgotothe email from David Evans to
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1 Palmer Hough. Who is David Evans?

2 A. David Evans is the head of the -- or at

3 least he was, when | last knew, the head of the
4 wetlands program nationally.

5 Q. Sohe'sthe national -- is he the director
6 of the division of wetlands? Is that what he is?

7 A. lbelieve so. You probably actually know

(0]

better than | do.
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10

11

12

13

14

15

16

17

18

19

20

21

22

Q. [I've seen that title --

A. Okay.

Q. --inplaces. And Palmer Hough, you've
already testified who he is. And both of these folks
worked in headquarters in Washington?

A. Yes, that's correct.

Q. David Evans, on the same day as the
Murkowski press release, says, "Interesting spin on
EPA's announcement/decision. Her communications
would suggest no 404(c) would be done until all the
science is in." Then he's got EIS in parentheses
with a question mark. "Obviously that's not what we
have in mind. Dave."

Sitting here today and understanding what
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1 you know about the Pebble Mine and the 404(c)

2 process, do you have any idea what Dave Evans is



3 trying to tell Palmer Hough here?
4 A. lreally can only speculate.

5 Q. Whydon't youdo that.

6 MS. GARDE: | don't want him to speculate.
7 MR. YOERGES: No, | would like him to

8 speculate.

9 MS. GARDE: Wait just a minute. | object.

10 You're calling for speculation, infers beyond what
11 he -- you've established any kind of foundation for.
12 You can answer the question.

13 THE WITNESS: This gets to what the

14 problems | had with the quote in the Murkowski memo
15 or press release in that I'm guessing that what he
16 means is that the threshold for deciding to do a

17 404(c) is -- and | don't remember the words actually
18 in the regulations but it's -- it has to do with the,

19 you know, the opinion of the deciding official. If

20 that person feels like there is sufficient

21 information, then they can make that decision. And

22 so that doesn't require that you have, you know, all
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1 the science. And that's why | kind of object to that
2 word "all." And then he also says, you know, EIS in
3 parentheses and so | think he's suggesting that, you
4 know, we don't have to wait until an EIS is done.

5 BY MR. YOERGES:

6 Q. WhatisanEIS?

7 A. Environmental impact statement.

8 Q. Inwhat context would an environmental

9 impact statement be done with respect to a 404

10 application?

11 MR. ROSENBERG: Obijection, misleading.

12 THE WITNESS: An EIS was required for a

13 federal action and a permit for a mine such as Pebble
14 is a federal action that would require an EIS.

15 BY MR. YOERGES:

16 Q. Okay. So keep going.

17 A. That'salll had to say.

18 Q. Allright. Thanks. That's all with that

19 one. Let's go back to the previous exhibit. I'll

20 take that from you there. So we're going back to



21 north number 8. So the top email here, Mr. North, is

22 from you, December 2011, and you start out by saying,
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1 "This and Bob's piece." Are you referring to Bob

2 seal there?

3 A. Yes, lam.

4 Q. Bobsealis with the U.S. geological

5 service?

6 A. Survey, yes.

7 Q. Survey, sorry. And was he involved in

8 helping prepare the Bristol Bay watershed assessment?
9 A. Yes, hewas.

10 Q. Andin what respect?

11  A. He helped -- he provided information and |

12 think he even wrote some pieces that we incorporated
13 into the mining scenario.

14 Q. Sothe third sentence there says, "Both
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reflect a problem that up to this point we have not
overcome. This assessment is not about Pebble but
the mine we are assessing is Pebble." Explain what
you mean by that.

A. What we were saying in Region 10 was that
this wasn't about Pebble. This was about mining in
Bristol Bay. And all of the mine scenario up to that

point was from Pebble and it was what they had
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proposed. And so that's what that is is, you know,
we're using their information, it's what they
proposed but we say it's not about that, which is a
little bit of a conflict.
Q. And did you propose, at least tentatively
propose a way to resolve that conflict?
MR. ROSENBERG: I'm going to object.

BY MR. YOERGES:
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1

Q. Inthis email?

MR. ROSENBERG: I'm going to object at
this point because we're getting into internal
deliberative information that goes beyond what's on
the face of this document and that deliberative
information has nothing to do with the FACA claims in
this lawsuit and so | would instruct the witness not
to answer to the extent it reveals any internal
deliberative discussions as to the scope of the
Bristol Bay watershed assessment or the science
underpinning it. If you can answer the question more
generally or if you can rephrase the question, that
would be okay.

BY MR. YOERGES:
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Q. Well, let me ask the question with respect

2 to this particular document here which has no



3 deliberative stamp on it or anything. It seems to me
4 that in this document -- you tell me if I'm wrong.

5 In this document, you're proposing a way to deal with
6 the issue that you raised which is the assessment is

7 not about Pebble but the mine we are assessing. It

8 looks to me like you're proposing some way to address
9 that. Is that right?

10 A. Yes,lam.

11 Q. And what is the proposal you're making in

12 this particular email?

13  A. The proposalis that we address potential

14 mines other than Pebble, which is smaller mines.

15 Yeah, just smaller mines.

16 Q. Andthat's all you do, just address

17 smaller mines and not address a larger mine or --

18 A. No.

19 Q. Isthat whatyou're saying?

20 A. No, I'm just saying include smaller mines,

21 the potential for smaller mines in our assessment.

22 Q. Butnotdisregard the Pebble data?



217

1 A. That's correct.

2 Q. Soyou would also be assessing the data

3 submitted by Pebble, is that right?

4 A. That's correct. Although | wouldn't

5 characterize --

6 Q. How wouldyou putit?

7 A, It'snotdata. It's the mine plans that

8 they had developed and submitted in various fora up
9 to that point.

10 Q. Bythe way, just by way of a real quick

11 question on the second page of that exhibit, do you
12 see where it says, between the two dashed lines,

13 notification from Lotus Quickr, Q-u-i-c-k-r?

14 A Yes.

15 Q. Doyou know what that is?

16 A. ldo.

17 Q. Whatisthat?

18 A. Quickris a software that allows people to

19 share documents and go back in and take them out,

20 edit them, put them back in for others to look at so



21 without having multiple versions lying around.

22 Q. Didyou use it with respect to the Bristol
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1 Bay watershed assessment?

2 A Yes, ldid.

3 Q. Okay. That'sall I have onthat. I'm

4 going to take you -- we've just been dealing in the
5 December 2011 time period. I'm going to now take you
6 back into 2010 again. I'm jumping around a little

7 bit here but I'm going to ask some questions about
8 something we've seen referred to as the options

9 paper. So | just want to give you some context and
10 reorient you because | realize we're going back in
11 time here.

12 A. Okay.

13 Q. Letmejustaskyou, have you ever heard

14 of a document that addresses the question of 404(c)
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and other things that people from EPA refer to as the
options paper?
MR. ROSENBERG: Objection, vague.
BY MR. YOERGES:
Q. You can answer.
A. Yes, | have.
Q. You have. And in your words, what is the

options paper?
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A. The options paper is a document that was
prepared for -- to consider what are our options in
this -- to deal with this particular issue. And that
issue is a large mine in the Bristol Bay watershed
that could have significant effect.

Q. And do you recall whether you had any
responsibility for drafting any part of the options

paper?
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2

A. Yes, | wasinvolved.

Q. And what was your role in that?

A. Asthe 404 person, | was -- I'm trying to
decide if | was actually tasked with it or if | took
it on on my own initiative, and | don't recall. But
| believe | was involved. | might have been the one
who originated it.

Q. |was just about to ask that question,

whether you were the principal author of the options

paper.
A. 1 may have been initially, perhaps the
very first draft.

Q. Andthen was it circulated around the

office to other people within Region 10?
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MR. ROSENBERG: Obijection, vague.

THE WITNESS: | wasn't working by myself



3 so | undoubtedly showed it to other people and said,
4 okay, let's fill it out, go ahead, add to it, do

5 whatever.

6 BY MR. YOERGES:

7 Q. Doyourecall --and again, I'm sort of

8 focusing your attention on the 2010 time period.

9 A. Okay.

10 Q. Doyourecall when it was that you did the
11 first draft of the options paper?

12 A. ldonotrecall.

13 Q. Doyouknow whether it was before or after
14 May 21st, which is the day that the tribes petition
15 was mailed to EPA?

16 MR. ROSENBERG: Obijection, it

17 mischaracterizes his testimony. | don't know if he
18 testified he did the first draft.

19 MR. YOERGES: So you're objecting to the

20 prior question?

21 MR. ROSENBERG: Yeah, actually  am. My

22 apologies.



221

1 BY MR. YOERGES:

2 Q. My question now is do you know whether the
3 first draft of the options paper was prepared by you
4 or anyone else before or after May 21st which is the
5 day that the tribe petition says it was mailed to

6 EPA?

7 A. ldonotrecall

8 (North Exhibit No. 10 was

9 marked for identification.)

10 BY MR. YOERGES:

11 Q. And while that's being circulated around

12 the room and while you're taking a look at it, let me
13 just identify this as EPA 1093. The top email on the
14 first page is one from Patricia McGrath dated July
15 1st, 2010 to Phil North with cc to several people,

16 subject, re: Bristol Bay options paper.

17 MR. ROSENBERG: And while we're reviewing
18 this document, I'll just note for the record that

19 this is a document that was inadvertently released by

20 another agency in response to a FOIA request.



21 MS. GARDE: Are you asserting privilege on

22 this?
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1 MR. ROSENBERG: Not at this time on this

2 document itself.

3 BY MR. YOERGES:

4 Q. AndI have very few substantive questions

5 about this if any, Mr. North. I'm just going to

6 really ask you whether this is a draft of the options
7 paper that you were referring to.

8 MS. GARDE: Okay, because if you're going

9 to ask substantive questions, | want him to take the
10 time to read it.

11 MR. YOERGES: Sure. And | get that.

12 That's why | wanted to ask him to cut through that
13 A,

14 MS. GARDE: There is no question.



15 BY MR. YOERGES:

16 Q. Startingon --1guessit's the second

17 page of this exhibit, this Exhibit being number 10,
18 where it says options for EPA involvement in mining
19 activity in the Bristol Bay watershed, June 8th,

20 2010. Do you see where I'm referring to there?

21 A Yes.

22 Q. Anditgoeson tothe end of that exhibit.
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1 Is this a draft of the options paper you were

2 referring to earlier?

3 A. lactually don't remember this.

4 Q. Youdon't remember this document?

5 A. ldon't. Andit doesn't mean that |

6 didn't work on it. It's just that | don't remember
7 it.

8 Q. Sotake alook at the first page of this



9 exhibit, email. And down toward the bottom there, do
10 you see it says -- an email from Phil North to

11 several people including Patricia McGrath. Do you
12 see that?

13 A ldo.

14 Q. Anditsays, subject, Bristol Bay options

15 paper?

16 A. Uh-huh.

17 Q. Andthen just read what you wrote there,

18 the first paragraph.

19 A. "Attached is the latest version of the

20 options paper for Bristol Bay/Pebble Mine. The main
21 edits are the addition of a guess at resource needs

22 and the beginning of an information available/data
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1 gaps list. If you have edits to suggest please get

2 them back to me as soon as you can."



3 Q. Andthenread the next paragraph too.

4 A. "Theonly time the RA is available to

5 discuss the options paper before he visits Bristol
6 Bay is Thursday, July 8 at 11:00 a.m. PST. Most of
7 those on the distribution list for this message are
8 not available at that time."

9 Q. Letmejustask this question. So you

10 remember writing this email?

11 A, ldon't remember writing it.

12 Q. Youdon't remember.

13 A. Imean, | don't have a recollection of, in
14 my head, writing it.

15 Q. Sure. Doyou have any reason to believe
16 you didn't write this email?

17  A. Ihave noreason to believe | didn't.

18 Q. And the subject matter says Bristol Bay
19 options paper, right?

20 A. That'sright.

21 Q. Doyou have any reason to believe that --

22 well, let me go up to the top of the email. Sorry
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1 about that. 1 don't mean to jump around. So this is
2 an email from Patricia McGrath dated July 1st.

3 That's the day after the email that you sent,

4 correct?

5 A Yes.

6 Q. Andit'saddressed to you?

7 A, Yes.

8 Q. Itsays, "Phil, attached are my comments.

9 Give me a brief call if you have questions. I'm

10 planning on attending the RA briefing." By the RA is
11 the regional administrator?

12 A. That's correct.

13 Q. Atthe time, that's Dennis McLerran?

14  A. |believe so.

15 Q. And then it says, "Thanks for asking,

16 Patty." And you can see a little icon of a Word

17 document there saying Bristol Bay options paper final
18 draft-PM.doc. Do you see that?

19 A, ldosee that, yes.

20 Q. Andthenif you turn to the first page of



21 this, just take a look at that comment. We saw one

22 of these comments that appear before one with the
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1 little balloon blowout there.

2 A Yes.

3 Q. Doyousee where it says comment (PM1)?

4 A Yes.

5 Q. IsPM Patty McGrath?

6 A. |believe it would be.

7 Q. Sodoyou have any reason to believe that

8 the attachment here -- well, let me ask you this.

9 Isn't it reasonable to believe that the attachment

10 here, options for EPA involvement in mining activity,
11 are the comments that Patricia McGrath sent back to
12 you regarding the options paper?

13  A. Yes, | think that's reasonable.

14 Q. Do youremember having gotten those



15 comments and reviewing them after she sent them?
16 A. It's hard to know the difference between

17 our talking about it and that idea getting put into

18 my head versus actually remembering it.

19 Q. Right.

20 A. Soldon't know.

21 Q. Doyou recall -- again, the second

22 paragraph of your email, halfway down the page of the
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front page, "The only time the RA is available to
2 discuss the options paper before he visits Bristol
3 Bay is Thursday, July 8 at 11:00 PST." Do you recall
4 there being a briefing of the regional administrator,

5 Dennis McLerran, on this options paper at or around

)]

July 8th of 20107
7 MR. ROSENBERG: Objection, assumes facts

8 not in evidence.



9 MR. YOERGES: That's why I'm asking if he

10 recalls.
11 MR. ROSENBERG: You didn't say if.
12 MR. YOERGES: |said whether.

13 BY MR. YOERGES:

14 Q. Doyourecall whether there was a

15 briefing?

16 A. Ildon't want to imply that there wasn't a
17 briefing but | don't recall that briefing. It's not
18 a memory in my head so --

19 Q. Didyou ever share a draft of the options
20 paper with Jeff Parker?

21 A. Imight have.

22 Q. Doyou have arecollection of that?
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1 A. |don't have a recollection of that but |

2 might have.



3

Q. |just want to show you the next exhibit.

4 I'm done with that.

(North Exhibit No. 11 was

marked for identification.)

7 BY MR. YOERGES:

8

Q. Exhibit 11. I'm showing the witness a

9 two-page exhibit that is marked 11 and it's an email

10 from -- at least the top email is from Michael

11

12

13

14

15

16

17

18

19

20

21

22

Szerlog. That's your supervisor, correct?

A. Yes, that's correct.

Q. To Phil North dated May 11th, 2010. And
it says, subject, Bristol Bay options paper.
Attachments, option paper on Pebble Mine CSR with
W -- I shouldn't say with. Just w-pan V5-11-2010.
And then below that is an email from you to Cara
Steiner-Riley, subject matter re Bristol Bay options
paper. You say, "Thanks, Cara. I'm wondering if it
is too long. Is an options paper supposed to be a
few pages? | answered your questions and filled in

some information you flagged." And then the second
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1 page looks to me just to be like an icon with the
2 Word document. Is that fair to say?

3 A Yes.

4 Q. Doyourecall back in May 11th, you were
5 working on providing comments and edits on an options
6 paper?

7 A. lrecall that | did work on an options

8 paper, yes.

9 Q. Andback as far as May of 2010?

10 A, Well, it suggests that. | don't know the
11 dates. And I'm not suggesting that what you're
12 saying is not accurate. It's just that it's a while
13 ago and I've retired and moved on and | haven't
14 thought about these things anymore. So my --
15 Q. Completely fair.

16 A, --my memory is probably pretty leaky.
17 (North Exhibit No. 12 was

18 marked for identification.)

19 BY MR. YOERGES:

20 Q. [I've put before you Exhibit North 12 which



21 is, on the top, an email from Phil North to Mike

22 Szerlog. The subject matter, and has FW, which |
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1 think we all can agree means forward, options paper.
2 And then there is some text that is blacked out that
3 says Phil. Let me just ask you to take a look at the

4 email that's beneath that if you would. Did you have
5 achance to read that, Mr. North?

6 A. Yes.

7 Q. Soyou see that the email down in the

8 bottom of that from Jeff Parker to Cara Steiner-Riley
9 and to you dated June 28th, 2010, subject matter,

10 options paper. And | asked you a question a little
11 ago whether you ever shared the options paper with
12 Jeff Parker.

13  A. Yes.

14 Q. And|Ithink you said you might have. You
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I

didn't have a specific recollection.
A. Right.
Q. Does this help refresh your recollection
as to whether you did or didn't share that options
paper with him?
A. No, it really doesn't. But -- it doesn't
but | believe that Jeff Parker had put together

options that he considered -- that he thought we
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should consider, | believe, if | remember correctly.
Q. Well, did Jeff Parker have any involvement
in drafting the options paper, a draft of which we
saw a couple of exhibits ago?
MR. ROSENBERG: Objection.
THE WITNESS: Not that | know of.
BY MR. YOERGES:

Q. Sodo you think the options paper he's



9 referring to is not the same options paper as that?

10

11

12

13

14

15
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17

18

19

20

21

22

MS. GARDE: Objection.
MR. ROSENBERG: Objection, misleading,
assumes facts not in evidence.
MR. YOERGES: That's why I'm asking him.
BY MR. YOERGES:
Q. Did he draft his own options paper? Is
that a completely separate document?
A. | can't speak definitively to that
guestion but | believe -- my recollection is that he
had put together options and Jeff was routinely
making suggestions and offering things to us and |
think that if he had a suggestion that seemed like a

good suggestion, we might just adopt it but not
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1 necessarily.

2

Q. And | take your point on that but | want



3 to focus specifically on the subject, options paper.
4 A. Yes.

5 Q. Andlsaw other emails internal to EPA

6 where the Bristol Bay paper is referred to as an

7 options paper.

8 A. Right.

9 Q. He's notjust saying options. He's saying
10 options paper. Doesn't it seem like he is referring
11 to something specific there?

12 MS. GARDE: Object. Go ahead and --

13 MR. ROSENBERG: Obijection, calls for

14 speculation, lack of personal knowledge.

15 THE WITNESS: | think | would have to

16 speculate onit. | mean, perhaps but | don't know
17 exactly what he's referring to there.

18 BY MR. YOERGES:

19 Q. Andthen whatever it was he's referring
20 to, including the text here, you then forward it on
21 to Mike Szerlog?

22 A, Evidently.
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1 Q. Whydidyou do that, do you know?

2 A. Tokeep Mike Szerlog in the loop.

3 Q. Wouldyou say Jeff Parker was in the loop
4 too?

5 MR. ROSENBERG: Objection, vague.

6 MS. GARDE: Argumentative.

7 THE WITNESS: No, | would say Jeff Parker

8 was not in the loop.

9

10

11

12

13

14

15

16

17

18

19

20

(North Exhibit No. 13 was
marked for identification.)
MR. YOERGES: This is a two pager, guys.
It's not stapled together. So take the first two
pages and pass it on.
BY MR. YOERGES:

Q. Mr. North, while you're looking at that,
let me identify Exhibit 13 as a two-page email from
Jeff Parker dated June 29th, 2010 to Phil North,
subject, an idea. And then it says, "Attachments:
Grid of prohibit versus restrict by locale by

activity-2.doc." And the text says, "Phil, see if



21 this helps." And then there is an icon of a Word

22 document which says grid or prohibit versus restrict
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1 by locale.
2 MS. GARDE: Do you need to read --
3 THE WITNESS: | don't think | need to read

4 all the details.

5 BY MR. YOERGES:

6 Q. Justtell me when you're through taking a

7 look at that, please.

8 A. Yes, I'mready.

9 Q. Turning your attention to the first page

10 of the email itself, do you know when Jeff Parker
11 sent this email to you on or about June 9th, 2010?
12 A. |don't have a recollection of it.

13 Q. Doyouremember -- when it says subject

14 matter and idea and then it's got an attachment, do
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you remember receiving this attachment?

A. ldon't recall.

Q. Hesaysin the top of the attachment, "You
could separate options into procedural options and
substantive options. This identifies a substantive
option." You don't recall anything to do with this?

A. It has -- it's vaguely familiar to me but

| don't recall receiving it. | don't have a memory
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1 of getting it on my email.

2

Q. Didyou read the email as it came in from

3 Mr. Parker about --

4

5

6

A. ldid.
Q. --about Pebble Mine?
A. |did, yes.
MR. ROSENBERG: Obijection, vague.

MR. YOERGES: I'm not sure | could correct



9 that. Did you read the emails coming --

10

11

12

13

14

15

16

17
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19

20

21

22

MR. ROSENBERG: All emails read? Which
emails?

MR. YOERGES: To read *?

MR. ROSENBERG: No. | mean, well,
attachments.

MS. GARDE: That's a very broad question.
Did you read the emails? He can answer that
generally but if you want to ask him about one
specifically, ask him about one specifically.

MR. YOERGES: Well, since he doesn't
remember, | want to know what his general practice
was when an email came in.

MS. GARDE: Okay. That's a fair question.
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1 BY MR. YOERGES:

2

Q. When an email came in from Mr. Parker, did



3 youread it?

4 A. And my general practice would be to read
5 it, yes.

6 Q. Toreadit?

7 A. Yes.

8 Q. Andwas your general practice to consider

9 what it is that he said in an email?

10

A. Yes, as it would be for anyone that sent

11 me something.

12

13

14

15

16

17

18

19

20

21

22

Q. Okay. I'm done with that.
MR. YOERGES: Do you want to take a short
break? We've within at it for about an hour.
MS. GARDE: Fine.
THE VIDEOGRAPHER: Off the record at
14:56.
(Recess.)
(North Exhibit No. 14 was
marked for identification.)
THE VIDEOGRAPHER: On the record at 15:21.

MR. ROSENBERG: | want to take a moment to



8

9

10

11

12

13

14

15

16

17

18

19

20
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discuss the live feed that's being provided to both
Steptoe attorneys as well as representatives from
plaintiff. When we began this deposition this
morning, we were informed off the record that the
live feed was being provided to individuals who were
Steptoe attorneys who were not able to participate in
this room in this deposition principally because the
room is pretty full. After several hours of the
deposition had taken place, we were informed for the
first time that among the individuals who are
receiving either a live feed or a real time

transcript feed of this deposition are four

individuals from either Pebble Limited Partnership
and/or Northern Dynasty Minerals.

It is also our understanding that at least

one of those individuals who is participating in the
live feed serves as a spokesperson, either formally

or informally, for either Pebble Limited Partnership
or Northern Dynasty Minerals and that causes us some

concern about the potential use or, in the



21 government's view, misuse of a transcript from this

22 deposition.
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1 In addition, it is also our understanding

2 that plaintiffs' counsel may soon show a witness that
3 has been stamped as a confidential document pursuant
4 to the protective order in this case and it is

5 unclear to us at this point whether the witness will

6 in fact sign the confidentiality provision of the

7 protective order that Judge Holland has entered in

8 this case. To the extent that the witness is

9 nonetheless shown a document that is subject to the
10 terms and provisions of the protective order, we

11 would inquire first whether all of the

12 representatives of Pebble and/or Northern Dynasty
13 Minerals have also signed the protective order in

14 this case because they would be receiving, in real



15

16

17

18

19

20

21

22

time, discussion of information that is subject to

the confidentiality provisions of this protective

order. And we would also ask that the transcript

from this deposition, any documents attached thereto
and any other information that is obtained from this
deposition be limited in its use to the context of

this case at least until we can determine how to

treat this confidential document and, more generally,
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that it not be used for public relations purposes
which we think is not only inconsistent with the
protective order but is also inconsistent with
certainly the spirit of discovery. And the
government would reserve its rights to go to the
Court if any information from this deposition were,
in the government's view, misused.

MR. YOERGES: Okay. Was there anything |



9 need to do to follow up on that?

10 MR. ROSENBERG: | would be curious whether
11 any of the individuals from Pebble and Northern

12 Dynasty have signed the confidentiality agreement.
13 MR. YOERGES: | don't know the answer to

14 that but | can say that the protective order deals

15 with disclosure, permissible disclosures to a

16 category of people who work for the parties. Parties
17 and counsel for the parties in the action are

18 permitted to receive confidential documents as are
19 key employees which are defined by those employees,
20 managing agents or directors who have responsibility
21 for this litigation. And it includes parent company

22 and nonparties subject to this order. |take it, on
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1 your point earlier, that subparagraph D of the

2 protective order would require all those people to



10

11

12

13

14

15

16

17

18

19

20

21

22

sign attachment A. I'm not sure | agree with that
but be that as it may, all four of the people who are
either listening in or watching and listening in
would be prepared to sign the acknowledgment and
agreement. | don't know whether they have or haven't
at this point in time. They may have.

MR. ROSENBERG: Okay.

MR. YOERGES: | just don't have personal
knowledge of that. And so we've been prepared to do
that and of course we would keep those
acknowledgments, attachment A acknowledgments
pursuant to the protective order.

MR. ROSENBERG: Are they all prepared to
treat this transcript as confidentiality time if
we're going to be showing the witness confidential
documents?

MR. YOERGES: | have not discussed that
with them but I'm sure that it's certainly the
sections of the deposition that where I'm showing him

confidential documents that we would be prepared to
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1 doso.
2 MR. ROSENBERG: What about the remainder?
3 MR. YOERGES: | don't think the remainder

4 of the deposition is confidential.

5 MR. ROSENBERG: Okay. So is the purpose

6 of taking the deposition and having numerous

7 representatives including a public relations

8 representative of your client on the phone to use the
9 deposition for purposes other than this litigation?

10 MR. YOERGES: No, that is not the purpose.

11 I think the purpose was everybody being quite

12 interested in Mr. North who has been in Australia for
13 the past couple of years and, as the Court has said,
14 is central to this case and is interested in seeing

15 what he has to say.

16 MR. ROSENBERG: s it plaintiffs' view,

17 setting aside the issue of purpose, that the effect

18 of having those individuals, including the public

19 relations individuals, listen in on this deposition

20 so as to allow them to disclose this deposition to



21 third parties or to the public at large?

22 MR. YOERGES: Say that again. I'm sorry.
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1 MR. ROSENBERG: Is the effect of having

2 those individuals, including a public relations

3 representative of your client, listen in to this

4 deposition, even if it wasn't the purpose, to allow
5 them to disclose the deposition to third parties or
6 to the public at large? Because even if it wasn't

7 the purpose of having them listen in, in the

8 government's view, it would still violate the rules

9 of discovery or at least the spirit of discovery in

10 this case.

11 MR. YOERGES: So my answer to that is |

12 have no answer to that question and if there is some
13 disclosure that's made -- | literally have no answer

14 to that question because this hasn't been a topic



15 that has even come up, period. And if there is some
16 disclosure that's made after this deposition that you
17 feel like violates the spirit or the terms of the

18 protective order, you can take actions you see fit.

19 MR. ROSENBERG: Okay.

20 MR. YOERGES: Okay?

21 MR. ROSENBERG: All right.

22 MR. YOERGES: But I've had no discussion
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1 whatsoever about this topic at all. Okay. Anything

2 else?

3 MR. ROSENBERG: That's all | have for now.
4 Thank you.

5 MR. YOERGES: Billie, do you have anything

6 on that point?
7 MS. GARDE: Nope.

8 BY MR. YOERGES:



9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. Backtoyou, Mr. North.

A. Allright. So prior to the break, we
talked a little bit about the Bristol Bay watershed
assessment, and did there come a time when a decision
was made to proceed with the Bristol Bay watershed
assessment that a group of individuals from EPA was
put together to work on that assessment?

A. Yes.

Q. And was that group referred to as anything
that you can think of now?

A. |believe it was referred to as the
Bristol Bay assessment team.

Q. The Bristol Bay assessment team?

A. | believe.
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Q. So | may say Bristol Bay assessment team

2 or Bristol Bay team. I'm going to use those



3 interchangeably.

4

5

A. Okay.

Q. And when | say those, | mean the group of

6 people who worked on the Bristol Bay watershed

7 assessment. Is that acceptable?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

A. Sure, yes.
Q. And who established the Bristol Bay
assessment team?

MR. ROSENBERG: Obijection, misleading,
vague, assumes facts not in evidence. Forward Garde
well, what do you mean by established?

BY MR. YOERGES:
Q. Well, who created it? Who formed the
team?

MR. ROSENBERG: Same objections.

THE WITNESS: Well, since it wasn't me, |
can -- the managers that were tasked with managing
this whole process, | assume.

BY MR. YOERGES:

Q. EPA employees or non --
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1 A Yes.

2 Q. --EPAemployees?

3 A. No, EPAemployees.

4 Q. SodidEPA establish Bristol way water

5 assessment team to work on the watershed assessment ?

6 MS. GARDE: Objection.

7 MR. ROSENBERG: Objection to form.

8 THE WITNESS: The EPA established this
9 team, yes.

10 BY MR. YOERGES:

11 Q. And who set the agenda for this team? In

12 other words, who told the team what to do? Was that
13 EPA or was that somebody outside of EPA?

14 MR. ROSENBERG: Objection, misleading,

15 assumes facts not in evidence.

16 THE WITNESS: It was EPA.

17 BY MR. YOERGES:

18 Q. Anybody from outside of -- well, first of

19 all, who constituted the team?

20 MR. ROSENBERG: Objection, vague.



21 THE WITNESS: Can you be more specific in

22 that question?
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1 BY MR. YOERGES:

2 Q. Whowasonthe team?

3 MR. ROSENBERG: Same objection.

4 THE WITNESS: Do you want me to name all

5 the people? | couldn't.

6 BY MR. YOERGES:

7 Q. Ihave alist of them so I'll show that to

8 you. Don't even bother with that.

9 A. Okay.

10 Q. Do youknow anybody who was not employed
11 by EPA, in other words, not on the payroll of EPA?
12 Do you know if anybody in that category was on the
13 Bristol Bay assessment team?

14 A. Yes, there were contractors.



15 Q. Anyone else other than contractors?

16 A. No.

17 Q. Let'sgoto --you've got the exhibit in
18 front of you. This is the confidential --

19 MS. GARDE: This is confidential?

20 MR. YOERGES: Well, it's subject to the
21 protective order.

22 MS. GARDE: Okay. All right. Let's be
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1 clear. We're not signing this protective order and

2 we therefore do not feel bound to protect this

3 document.

4 MR. ROSENBERG: And since we're all being

5 clear, the government notes that the document is

6 stamped confidential subject to the protective order.

7 We will allow the document to be shown to the witness

8 and for him to answer questions about the document



9 without waiver of the ability of the government to

10

11

12

13

14

15

16

17

18

19

20

21

22

1

continue to claim that this document is in fact
confidential and shall not be further disclosed.
MR. YOERGES: So noted.

BY MR. YOERGES:

Q. So this is Exhibit 14, Mr. North. Would
you take a moment to look at it?

A. Okay.

Q. The first couple of pages are just dozens
and dozens of repetitive email addresses and we still
haven't gotten to the bottom of why that happens when
we print these documents out but I'm obviously most
interested in the material that appears on page 3

going to page 4 of the exhibit.
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A. Okay.

Q. So thisis an email from Judy Smith. Who



3 isJudy?

4  A. Judy Smith was the community relations

5 person that was on the Bristol Bay team.

6 Q. Andshe wasin Region 10, correct?

7 A. That's correct.

8 Q. Andthereis asignature block that

9 indicates that she was working out of the Portland,
10 Oregon office, is that right?

11  A. Yes, | believe so.

12 Q. Didyouknow Judy?

13 A, Imether.

14 Q. And she writes this email on May 3rd,

15 2011.

16  A. Okay.

17 Q. Sothisis what -- this is about three

18 months after the EPA's announcement of the Bristol
19 Bay watershed assessment, yes?

20 A, Yes.

21 Q. Andyouare shown as a recipient of this

22 email. Do you see that?
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1 A. Yes,Iseethat.

2 Q. Iseeyour name show up a bunch of times

3 but that's a glitch in the production system. So the

4 subject matter showing on page 3 of the email is

5 agenda for Bristol Bay team meeting. And then there
6 is an agenda here. First of all, do you recall

7 having attended a meeting of the Bristol Bay

8 assessment team or Bristol Bay team sometime around
9 the time that this email was sent?

10 A. Atthe risk of being repetitive, |

11 attended lots of meetings and | don't remember a

12 specific meeting.

13 Q. Doyou recall attending meetings of the

14 Bristol Bay assessment team?

15 A Yes.

16 Q. And how frequent did those meetings happen
17 when the whole team got together or a substantial
18 position of the team got together and you discussed
19 the Bristol Bay watershed assessment?

20 A. Idon't know the frequency but it seemed



21 like it was fairly often.

22 Q. Like once a week?
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1 A. No, not that often.

2 Q. Maybe once every other week?

3 A. ldon'tknow. Might have been that often
4 or a little more, a little less frequent but | don't

5 remember exactly.

6 Q. Sotake alook atthe agenda here and a

7 couple of things | want to draw your attention to.
8 First, the section that says preparation for upcoming
9 meetings. Do you see that locate kind of --

10 A, Yes.

11 Q. --second to the bottom of headings?

12 A. Yes.

13 Q. Anditsays May TBD and then it says PLP

14 data meeting and then in parentheses it says, "Phil



15 and Dave will coordinate." Do you have any
16 understanding what PLP data meeting is?

17  A. I'mimagining it's to discuss PLP's data
18 from their environmental studies.

19 Q. And is the Phil referred to there, to the
20 best of your understanding, you?

21 A Yes.

22 Q. And who is the Dave who is referred to

251

1 there, do you know?

2 A. Ibelieve that would be --

3 Q. Dave Athons maybe?

4 A. ldon'tthink so but maybe.

5 Q. Was Dave Athons or Athons, was he an EPA
6 employee?

7 A. David Athons was a SEE employee.

8 Q. SEE?



9 A. Isthat how you sayit? I'm not sure.

10 Maybe it is SEE.

11 Q. Whatis a SEE employee to your knowledge?
12 A. Like | said -- yes, a senior environmental

13 employee, that's SEE. It's a person that is usually

14 aretired professional who is asked to come back and
15 help us with various things. And there is a federal

16 program to allow retired professionals come back and
17 help and be part of the federal government as

18 employees.

19 Q. Areyoua SEE employee now for EPA?

20 A. lamnot, no.

21 Q. Areyouinterested in becoming one?

22 A. No, not really.
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1 Q. SothePLP data meeting -- maybe | asked

2 this and I'm sorry but what was the PLP data meeting



3 about, do you know?

4 A. Itwould have been to discuss PLP's

5 environmental data.

6 Q. Andwhere did that data come from?

7 A. PLP.

8 Q. Wasthat data they had submitted in

9 connection with these working groups described

10 earlier on?

11  A. [I'mnot sure if they had submitted it by

12 then. No, that would not be. It would be -- | think
13 it would be the data that we asked them for and maybe
14 this was just about what we wanted to ask them for.
15 I don't actually -- | don't recall.

16 Q. Up above that, there is a heading that

17 says technical issues/updates. Do you see that?

18 A, Yes.

19 Q. Andthereis an entry that says contract

20 update.

21 A, Okay. Yes.

22 Q. Doyouknow what that refers to?
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1 A. limagine it has to do with the contract

2 for the contractors working on the team but | don't
3 know for sure.

4 Q. These are the contractors you referred to

5 that were on the Bristol Bay assessment team?

6 A. That's what | would -- I'm assuming that

7 that's what it means but | don't know for sure.

8 Q. Andthen thereis another topic that says,

9 "How to deal with past advocacy by current

10 contractors."

11 A, Okay.

12 Q. Doyou know what that refers to?

13 A. Yes, | do.

14 Q. Whatisthat?

15 A. That we had a couple of contractors who
16 had expressed opinions either -- or their -- either
17 expressed opinions about the Pebble project or their
18 organizations had been advocacy organizations on
19 other topics, not necessarily this one.

20 Q. Do any particular contractors come to mind



21 or organizations come to mind?

22 A. Yes.
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1 MR. ROSENBERG: Objection, vague.

2 BY MR. YOERGES:

3 Q. Whichones?

4  A. The Chris Frissell at the Pacific Rivers

5 Council. The Pacific Rivers Council had taken

6 positions on other issues. | don't think they ever

7 took a position on Pebble Mine as far as | know. And
8 then | believe Chris had written about -- written for
9 some of those positions. And then Alan Boraas had
10 written some opinion pieces in Alaska newspapers and
11 Anchorage Daily News.

12 Q. And were those opinion pieces anti-mine?
13 A. |think | would characterize them as

14 distrustful of the mine. | don't think they ever



15 said don't let the mine happen, in my reading of
16 them.

17 Q. Was Alan Boraas in favor of the mine based
18 on your understanding at the time?

19 A. |don'tthink so.

20 Q. What about Chris Frissell. Was he in

21 favor of the mine or against the mine?

22 MR. ROSENBERG: Obijection, lack of
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1 foundation, lack of personal knowledge.
2 BY MR. YOERGES:
3 Q. Ifyouknow.

4 A. Andldon't know that | ever asked him or

(]

he ever expressed an opinion to me.
6 Q. Anyone else, any other contractor that

7 worked on the Bristol Bay assessment team that would

(0]

have fallen in this category of how to deal with past



9 advocacy by current contractors?

10 A. Idon'tthink so.

11 Q. Bythe way, it says current contractors

12 here. Do you notice that?

13 A Yes.

14 Q. Sowere there contractors already in place
15 by May -- whatever the date of this was -- May 3rd,
16 20117

17 A. Yes.

18 Q. Andfor how long had they been in place?
19 A. Since December.

20 MR. ROSENBERG: Objection, vague.

21 BY MR. YOERGES:

22 Q. 0f2010?
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1 A. 0f2010, | believe. Or perhaps January

2 but --



3 MR. ROSENBERG: Objection, vague and

4 misleading.

5 BY MR. YOERGES:

6 Q. And were these the same contractors that

7 you were using through may NatureServe to pull

8 together some of the data that you were working on
9 prior to the announcement of the Bristol Bay

10 watershed assessment?

11 MR. ROSENBERG: Objection, vague and

12 misleading.

13 BY MR. YOERGES:

14 Q. These were the -- that was the contract?

15 A. Yes.

16 Q. They were one and the same?

17 A Yes.

18 Q. Doyou know if in this agenda, which seems
19 to deal with this meeting that's going to be taking
20 place some time | assume at or around the time this
21 email went out, do you know whether the topic of past

22 advocacy by current EPA employees on the team was
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1 ever discussed?

2 MR. ROSENBERG: Obijection, vague,

3 misleading and mischaracterizes the document.

4 MS. GARDE: | join in that objection. Are

5 you asking if that was on the top, on the subject for
6 the meeting or if it's ever been a subject?

7 BY MR. YOERGES:

8 Q. Letme askthe first question. |seeiit's

9 not listed here but I'm asking the question, was the
10 question whether past advocacy of current EPA

11 employees, vis-a-vis their work on the Bristol Bay
12 assessment team, ever discussed at this meeting?
13 MR. ROSENBERG: Obijection, vague,

14 misleading, assumes facts not in evidence and still
15 mischaracterizes the document that's in front of the
16 witness.

17 THE WITNESS: I'm not aware that we ever

18 had a discussion of advocacy, past advocacy by EPA
19 employees on the Pebble Mine.

20 BY MR. YOERGES:



21 Q. Okay.

22 (North Exhibit No. 15 was
258
1 marked for identification.)

2 BY MR. YOERGES:

3 Q. Sothisis North 15. And just to identify

4 this, this is a three-page document dated July 14th,
5 2011 and the title is Bristol Bay Watershed

6 Assessment Technical Subgroups. And what I'm going
7 to do with this, Mr. North, is I'm going to go down

8 the individuals on here and just ask you a question
9 or two about each one of them, okay?

10 A. Allright.

11 Q. Sol'll start with the first one which

12 says fisheries including hydrology and recreation.
13 Before | get into a question, though, was the Bristol

14 Bay assessment team divided up into technical



15 subgroups?

16 A. Yes.

17 Q. And|Ithink you said yes to this question

18 before but let me ask it again. Were you considered
19 the technical lead for the Bristol Bay watershed

20 assessment?

21  A. lwasforawhile.

22 Q. What period of time?
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1 A. Well, from before the assessment was

2 announced, | was the lead. And then it went on and

3 when office of research and development got involved,
4 | was still designated the lead but | was

5 uncomfortable in that role because | felt that it was

)]

beyond my knowledge and abilities. And as time went

~

on, | might have been on the paper the lead but in

(0]

fact the lead really switched over the office of



9 research and development.

10

11

12

13

14

15

16

17

18

19

20

21

22

1

Q. The office of research and development, is
that an office within Region 10 or is that a head
warters based office?

A. It's a headquarters based office.

Q. Andjuston atime line here, you said
before the announcement of the Bristol Bay watershed
assessment, you were the lead and then when it was
announced, you were the technical lead?

A. Uh-huh.

Q. And then there was sort of -- it sounded
to me like you said there was kind of an evolution or
something where eventually ORD took over?

A. Correct.
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Q. And when did that happen, sometime in

2 2011, 20127



3 A. Probably, | don't know, spring, early

4 summer perhaps, probably spring 2011. I'm just --

5 I'm really guessing.

6 Q. Fine. So going back to this document for

7 asecond, there is a fisheries including hydrology

8 and recreation. Do you remember in July 2011 whether
9 fisheries including hydrology and recreation was one
10 of the technical subgroups of the Bristol Bay

11 watershed assessment team?

12 A. I|would say yes but I've got to qualify

13 that in that I'm not sure how rigorously the

14 technical subgroups were identified. So | mean, eve
15 got these and so they're grouped but, you know -- |
16 mean, this is sort of an organizational description
17 but I'm not sure how rigorously they were actually
18 described or even adhered to. As you can probably
19 see, there are people that overlap.

20 Q. Solet'stake the first person, Dan

21 Rinella. I think you mentioned Dan Rinella before

22 but for the record, let's be clear, was Dan Rinella
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1 an EPA employee?

2 A No.

3 Q. Hewasacontractor?

4 A. He was a contractor, yes.

5 Q. Did he work with a particular group or --
6 A. Heworked for the University of Alaska.

7 Q. And he'sshown as the lead, the fisheries
8 and hydrology and recreation lead, correct?

9 A. Yes, that's right.

10 Q. Andisthat as you understood him to be,
11 the lead of that group?

12 A Yes.

13 Q. And then Rebecca Shaftel, what about her.
14 Is she an EPA employee?

15 A, No.

16 Q. Issheacontractor as well?

17 A Yes.

18 Q. Andwhois she with?

19 A. She was with the University of Alaska.

20 Q. Same as Dan?



21 A. Yes.

22 Q. And a Michael -- I'm going to say Wiedmer
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1 but it could be Wiedmer?

2 A Itis Wiedmer.

3 Q. And Michael Wiedmer, is he an EPA

4 employee?

5 A. No.

6 Q. Whoishe?

7 A. Hewas a contractor working for

8 NatureServe.

9 Q. Andthereis Dave Athons showing up. Now,
10 you said he was an SEE employee?

11  A. Yes, that's correct.

12 Q. Douglimpinsel, he was an EPA employee,
13 correct?

14 A. No.



15

16

17

18

19

20

21

22

Q. He'snot?
A. He's a National Marine Fisheries Service
employee.
Q. So afederal government employee?
A. Yes.
Q. Joe Ebersole?
A. Heis an EPA employee.
Q. Jim Wigington?
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A. He'san EPA employee.

Q. Glenn Suter?

A. An EPA employee.

Q. And lastly, Chris Frissell?
A. He's acontractor.

Q. Working with --

A. With NatureServe.

Q. And did you have any understanding as to



9 why any of these people was assigned to the fisheries

10

11

12

13

14

15

16

17

18

19

20

21

22

including hydrology and recreation technical
subgroup?

A. Yes.

Q. Why?

A. Well, because for Dan and Rebecca, he
worked for the University of Alaska which was
subcontracted with NatureServe and they're aquatic
ecologists with fisheries expertise. Michael Wiedmer
has particular expertise in Bristol Bay and so
NatureServe picked him up to apply that particular
expertise. Dave Athons -- | mean, he answered the
add to become a SEE employee and he has the

expertise. He's a fish biologist. Doug Limpinsel is
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1 a fish biologist with NMFS.

2

Q. What?



3

A. NMFS, nationally fisheries service.

4 Sorry, that's the acronym that I've always used. Gee

5 Ebersole is a fish ecologist at the lab in Oregon

6 and -- yeah, at the EPA lab in Oregon. Jim Wigington

7 is a hydrologist at the EPA lab in Oregon. Glenn

8 Suter is a risk assessment expert in Cincinnati and

9 Chris Frissell is a roads expert.

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. Awhat?
A. He's written about the interaction of
roads and streams and fish.

MR. ROSENBERG: And Roger, I'm going to
impose a lack of foundation objection on that answer.
He gave you an understanding but it's unclear what
the basis is for that understanding, whether it's his
belief or whether he has an understanding as to how
other people may or may not have assigned those
individuals.

MR. YOERGES: Okay.

BY MR. YOERGES:

Q. Solet's go to the next group, mining
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1 scenarios including mitigation. Do you see that?
2 A ldo.

3 Q. And that's you shown as the lead of that,
4 correct?

5 A Yes.

6 Q. Now, | had asked before you had an

7 opportunity to see this document, and it wasn't meant

8 to be a gotcha or anything, | had asked you whether

9 there was any kind of mine scenario subgroup under

10 the Bristol Bay assessment team that was formed and

11 you weren't sure that there was.

12 A. Right.

13 Q. Does this refresh your recollection about
14 that?

15 A, Well, like | said, it's separated out this

16 way | think basically to say who is involved in what

17 tasks but | don't think that we considered these to

18 be subgroups as such because you can see there are

19 people all over the place. But basically assigned

20 people to say you're going to help with this task.



21 So | don't think | would characterize these as

22 subgroups.
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1 Q. Isityourunderstanding that the

2 assignment to these subgroups, whatever one wants to
3 call them --

4 A. Informal subgroups.

5 Q. Informalsubgroups, that the assignments

6 were made on expertise that the individuals had with

7 regard to the matter in that subgroup?

8 A. Yes.

9 Q. Sominingscenarios, you're listed as the

10 lead on there. Do you have an understanding why you
11 were the lead in the mining scenarios subgroup?

12 A, Because | had -- at that point, | had 20

13 years of experience working on mines. | had reviewed

14 many mines, was working on other mines at the time



15 and | was -- you know, at that time, | was still in a
16 leadership role in terms of the assessment, not -- |
17 wouldn't call myself the lead probably by this date
18 but | was at least in a leadership role and so | was
19 assigned with making sure that this task happened.
20 Q. And Bob seal we talked about being with
21 the USGS, correct?

22 A. Correct.
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1 Q. Sydney Godsey, who is she?

2 A. Cindi Godsey is a mining engineer and her

3 jobis to -- she's in the wastewater program for EPA
4 and mining is her thing.

5 Q. Soshe'sanEPAemployee?

6 A. Yes,she'sanEPA.

7 Q. Llorraine Raymond?

8 A. She's a hydrologist for EPA in Seattle.



9

10

11

12

13

14

15

16

17

18

19

20

21

22

1

Q. Patty McGrath, she was the mining
coordinator?

A. Right.

Q. BylJuly 2011, Patty McGrath was on her way
out of the EPA, wasn't she?

A. ldon't know. Was she by then?

MR. ROSENBERG: Objection.

BY MR. YOERGES:

Q. I'mjust asking you.

A. ldon'trecall.

Q. How about Glenn Suter?

A. As | said above, he's a risk assessment
expert.

Q. Right.
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A. Wrote the book.

Q. Sothen there is a subgroup called



3 analogous mines. Do you see that?

4 A. Yes.

5 Q. Allright. And we've talked about all

6 three of them before so there is no need to do that.
7 Then there is a wildlife subgroup. So Phil Brna you
8 testified is employees by the Fish and Wildlife

9 Service?

10 A. Fish and Wildlife Service, yes.

11 Q. What about Ann Rappoport?

12 A. She was also Fish and Wildlife Service,

13 Phil Brna's supervisor.

14 Q. Chris Frissell you testified was a

15 contractor, correct?

16 A, Yes.

17 Q. How about Lorie Verbrugge?

18 A. She worked for the Fish and Wildlife

19 Service also.

20 Q. Glen Suter you mentioned already and then
21 it says others from the U.S. Fish and Wildlife

22 Service. Were there others that aren't mentioned
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1 here that you can recall worked on wildlife issues
2 with regard to the water assessment?

3 MR. ROSENBERG: Obijection, vague.

4 THE WITNESS: Fish and Wildlife Service

5 prepared a wildlife document and I'm not clear about
6 all who worked on that.

7 BY MR. YOERGES:

8 Q. Andthen another technical subgroup is

9 culture including subsistence, health and culture.
10 Do you see that?

11 A, Yes.

12 MR. ROSENBERG: Objection, misleading.
13 BY MR. YOERGES:

14 Q. AlanBoraasis the lead. And Alan Boraas
15 was not an EPA employee, correct?

16 A. Correct, he was a contractor.

17 Q. Hewas acontractor. And he was at the
18 University of Washington, is that what you said?
19 A. No, Alaska.

20 Q. Alaska, that's right. Catherine Knott,



21 she was a contractor as well, correct?

22 A. Correct.
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1 Q. Andshewasalsoat--

2 A. University of Alaska.

3 Q. -- University of Alaska. David Athons we

4 talked about. Tami Fordham, she is an EPA employee?
5 A Yes.

6 Q. Andthen Glen Suter, we talked about him.

7 And there is another heading, economics including

8 recreation, fish/wildlife/ subsistence, perception.

9 John Duffield is the lead. Who is John Duffield?

10 A. He's aneconomist and he was a private

11 consultant that was engaged by the -- what's it

12 called -- Institute of Social -- what is it? ISER,

13 Institute of Social and Economic Research, | believe,

14 at the University of Alaska.



15 Q. Sohe's not an EPA employee or not a

16 federal government employee?

17 A. No, contractor.

18 Q. Gunnar Knapp?

19 A, He's the University of Alaska and ISER and
20 he's a contractor.

21 Q. Tobias Schwoerer.

22 A. He'salso University of Alaska and in ISER
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1 as a contractor.

2 Q. Andthereis somebody who seems to just go
3 by one name, Virginia. Do you know who that is?

4 A. |don't know who that is.

5 Q. Andthenitsaysthe prologue. Do you

6 have any idea what prologue might refer to here?

7  A. lthink this was an early idea of how it

8 might be structured and | don't think the prologue



9 was carried through.

10 Q. Hadthe Bristol Bay watershed assessment
11 structure r?

12 A. Correct.

13 Q. In other words, the written product?

14  A. Right.

15 Q. SoPalmer Hough is written there and it
16 has introduction. You're listed there. Did you
17 write the introduction?

18 A. ldid not.

19 Q. Butthere wassome thought early on that
20 you might?

21 A. lguessso.

22 Q. Doyou recall that?
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1 A. Ivaguelydo recall that.

2 Q. Then there is a cumulative



3 effects/conclusions/effective summary. Did you have

4 any involvement in drafting that section of the

5 Bristol Bay watershed assessment?

6

MR. ROSENBERG: Objection, assumes facts

7 not in evidence.

8 BY MR. YOERGES:

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. Was there a section of the Bristol Bay
watershed assessment that addressed cumulative
effects, conclusions and executive summary?

A. There was an executive summary, there was
cumulative effects. | don't know if there was
conclusions.

MR. ROSENBERG: Objection, vague,
because -- objection, vague and lack of foundation to
the extent the witness has not reviewed the final
Bristol Bay watershed assessment.
BY MR. YOERGES:

Q. Sovyou're listed as somebody who was at
least at some point in time assigned to this informal

technical group, correct?



1

2
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A. Yes.

Q. Andthen there is a peer review section

3 which says Jeff -- well, | didn't ask about these

4 people. So Kate --

5

6

A. Schofield.

Q. All of these people are EPA employees,

7 aren't they, under cumulative effects?

8

9

10

11

12

13

14

15

16

17

18

19

20

A. Yes.

Q. And then per review, Jeff Frithsen is the
lead. He's an EPA employee, right?

A. Yes.

Q. Region 10 or --

A. No, ORD.

Q. ORD? Did Jeff ultimately become the lead,
if you will, of the Bristol Bay watershed assessment?

A. Yes, he did.

Q. Schedule, logistics, document control.
Sheila Ekman, she was the project manager for this,
right?

A. That's correct.



21 Q. Isthatout of Region 10?

22 A. Yes.
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1 Q. Andthenyou're listed here, Frithsen,

2 Seal, Rappoport, Dan Rinella. So he's the only
3 non-EPA that's listed under schedule, logistics,
4 document control, right?

5 A Yes.

6 Q. Doyou have any idea what schedule,

7 logistics, document control refers to?

8 A. No, Ireally don't. And | think this is

9 another thing that didn't really get carried through
10 into practice.

11 Q. Thankyou, sir. I'm done with that.

12 (North Exhibit No. 16 was

13 marked for identification.)

14 BY MR. YOERGES:



15

16

17

18

19

20

21

22

[ERY

~

(0]

Q. The court reporter is handing you Exhibit
Number 16. While you're looking at that, let me just
identify it for the record as an email that on top,
looks like it's an email from Phil North to Thomas
Quinn with a cc to Daniel Schindler and a BCC to an
ANDIJR. That's all it says there. Subject, re EPA
Bristol Bay technical team. I'm going to have some

questions about this so why don't you take some time
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to read this one.
A. Allright.
MS. GARDE: Let me advise you to start at
the back of the email chain.
THE WITNESS: Oh, yeah. Okay.
MR. YOERGES: While the witness is reading
that, | would like to make a correction for the

record on the list of people who are listening in or



9 watching the field. So I'm told that Tom Collier was

10 and is doing neither.

11 MR. ROSENBERG: Okay.
12 MR. YOERGES: Okay?
13 MR. ROSENBERG: Thank you for the

14 clarification.

15 MR. YOERGES: You're welcome. | aim to
16 please. You realize that, right?

17 MR. ROSENBERG: We all do.

18 BY MR. YOERGES:

19 Q. Through?

20 A. Yes.

21 Q. [I'vegotsome questions about this. Let

22 me ask this as sort of a preface to it. Is it fair
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1 for me to say that one of the substantial concerns

2 that the EPA had about mining development in the



3 Bristol Bay watershed was the effect that it may have

4 on the salmon fishery?

5 MR. ROSENBERG: Obijection, vague.

6 MS. GARDE: Objection, form of the

7 question.

8 THE WITNESS: | would say that EPA was

9 concerned about the effects of development on the
10 salmon fishery, yes.

11 BY MR. YOERGES:

12 Q. Was it the most important concern?

13 MR. ROSENBERG: Obijection, lack of

14 foundation.

15 THE WITNESS: Well, in a complex way, |

16 suppose. | mean, meaning that the fishery affects
17 lots of people so effects to the fishery affect a lot
18 of people so in that sense, yes.

19 BY MR. YOERGES:

20 Q. Meaning that there are people who fish

21 commercially and rely on the salmon fishery, correct?

22 A. Right.



1
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Q. And there are people who rely on salmon

2 for their own subsistence, right?

3

4

A. That's right.

Q. And then there are also game fishermen who

5 rely on the salmon fishery to have fun, right?

6

7

A. Yes, right.

Q. And | take it there are probably fish who

8 rely on the salmon fishery because it's part of the

9 whole ecosystem?

10

11

12

13

14

15

16

17

18

19

20

A. And much more.

Q. And much more, okay. And you did exactly
the right thing when | think your counsel said start
at the back of this and read forward. That's how a
lot of these are, by the way. They're email chains
so the first of the email chain that I'm interested
in asking about actually appears at the back of the
document and then we'll move forward. I'm sure you
picked up on that by now. But there is an email
from -- looks like from you to Thomas Quinn dated

February 28th, 2011 that's on the second to last page



21 and then it spills over to the last page. Do you see

22 that?
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1 A. ldo.

2 Q. Sowhois Thomas Quinn?

3 A. Heisa professor at the University of

4 Washington who is an expert on Bristol Bay salmon.
5 Q. Andisthatalso true of Dan Schindler?

6 A. ltis, yes. | would say between the two

7 of them, they are the world's experts on Bristol Bay
8 salmon.

9 Q. Soyou are writing an email to them.

10 What's the purpose of this email you sent to Tom
11 Quinn on February 28th, 2011?

12 MR. ROSENBERG: Obijection, vague.

13 THE WITNESS: | spent a lot of time

14 finding information, digging up information from



15

16

17

18

19

20

21

22

1

wherever | could find it about Bristol Bay salmon and
these two are the world's experts so | was interested

in see if they had time to talk to the team and

answer our questions, answer any questions we might
have about Bristol Bay salmon and any insights they
might have on the effects of development. | remember
this.

BY MR. YOERGES:
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Q. So by this email, were you reaching out to

2 Tom Quinn to see if he could come up and talk to the

3 technical team about his expertise in salmon?

4

5

A. Yes, | was.

Q. And when you refer to the EPA technical

6 down there, do you see that, in the last line of the

7 penultimate page?

8

A. Uh-huh.



9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q. |Itsays, "Of course we will wait if need
be. If you can only come once | wonder if the EPA
technical team" -- and then you start a parentheses,
"which consists of Dr. Dan Rinella, UAA." Is that
University of Alaska Anchorage?

A. Yes.

Q. Dr. Alan Boraas, same thing. Becky
Shaftel, UAA. Dr. Chris Frissel, Pacific River
Council. Dr. Bob Seal, USGS. Heather Dean, EPA.
Dave Athons, EPA. Gary Sonnevil, EPA, and me. There
is a couple of names which | think did not appear on
that list we looked at a little bit ago. One would
be Heather Dean. Who is Heather Dean?

A. Heather Dean is a colleague of mine in the
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1 Alaska operations office or at least she was at that

2 time.



3 Q. Issheinthe ARU?

4 A Yes,sheis.

5 Q. Andissheina college just like

6 yourself?

7 A. Yes,sheis.

8 Q. Andthen what about Gary Sonnevil, who was
9 he?

10 A. GarySonnevil was a SEE employee for a

11 brief time and then he discontinued.

12 Q. This technical team you're referring to in

13 this email, what technical team is this?

14  A. Well, this is the technical team that |

15 put together initially or at least -- actually, |

16 misstated that. This is a technical team that |

17 contracted through NatureServe so | put it together
18 in the sense that | went to NatureServe and said, we
19 need to do this, and they said okay.

20 Q. Some of these people, though, aren't

21 contractors, right?

22 A. That's correct.
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1 Q. Soit'snotjust contractors. It's also

2 EPA employees?

3 A. That's correct.

4 Q. Andwho made the decision about putting

5 those people on the team?

6 A. Itwould have been my supervisor.

7 Q. Mike Szerlog?

8 A. Mike Szerlog, yes.

9 Q. Soyou're asking whether he can come up

10 and then there is an exchange back and forth and we
11 don't need to get into that but it looks like it's

12 talking about scheduling and whether he can make it,
13 et cetera, et cetera. So let's just go to the very

14 first email on this exhibit which is the last in the

15 chain.

16  A. Okay.

17 Q. And that's one dated March 1st, 2011 from
18 you to Quinn and copy to Schindler and then there is
19 a BCC to ANDJR. That's Daniel Rinella, right?

20 A. Oh, yeah, probably is.



21 Q. DIJR, I think DJR is his initials, aren't

22 they?
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1 A ldon'tknow. But it makes sense that it

2 would be.

3 Q. Didtheyever come up and have this

4 meeting with you?

5 A. Yes, theydid.

6 Q. Didyou invite the public to this meeting?
7 A. No, ldidn't.

8 Q. Whynot?

9 MR. ROSENBERG: Objection, misleading.
10 THE WITNESS: Because | wouldn't typically
11 invite the public just to a meeting where we're
12 talking to somebody, inviting an expert to come in
13 and talk to us about some issue.

14 BY MR. YOERGES:



15

16

17

18

19

20

21

22

Q. Do you recall any other occasions where
anybody from your technical -- no, let me strike
that. Do you recall any other occasions where you
invited other experts from the outside to come and
talk to your technical team about issues relating to
the Bristol Bay watershed assessment?

A. Where | invited them?

Q. Where you or somebody else invited them.
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MR. ROSENBERG: Obijection, vague.

THE WITNESS: | think it -- I'll stick
with | invited them. | don't believe -- | think this
was the only time | invited experts. And it was
exceptional because these two are the world experts.
So that's the only time | recall. Whether other
people invited other experts to come, | don't have

knowledge of that. | don't know.



9 BY MR. YOERGES:

10

11

12

13

14

15

16

17

18

19

20

21

22

1

Q. Do you remember any Bristol Bay assessment
team meetings where experts who were not on the
assessment team came to speak to you folks?

A. Yes.

Q. Tell me what you can remember about that.

A. We had a number of meetings -- | don't
know what that number is -- with people that
generally -- Trout Unlimited put the meeting together
and invited experts to come and talk to us, talk to
the technical team. This is way past this phase of
the technical team.

Q. When you say way past this phase, we're

talking about way past March 20117
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A. No, way past the -- you know, this group

2 of people that was my original contract.



3 Q. Isee. When you say way past, was it

4 before the first draft of the Bristol Bay watershed

5 assessment?

6 A. |believe so.

7 Q. Soyousay Trout Unlimited put experts

8 together and brought them in to speak with you folks?
9 A Yes.

10 Q. Were those meetings open to the public?

11  A. Ildon'tknow. I didn't organize those

12 meetings.

13 Q. Well, did you see any members from the

14 public there?

15 A. No, I never did.

16 Q. Socanyouremember any of those experts

17 that came in that Trout Unlimited brought before you
18 guys?

19 A. Yes. Carry Ann Woody was one.

20 Q. Let'sstop ateachone. So Carol Ann

21 Woody, where is she from?

22 A. She's in Alaska and she's another salmon
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1 expert. She used to work for the USGS and she is a

2 private consultant and | believe she was working for

3 Trout Unlimited. So she's one.

4

10

11

12

13

14

15

16

17

18

19

20

Q.

A.

Q.

A.

Okay.

And Dave Chambers would be one.

He's a mining expert?

And he's a mining expert.

And he came in to speak with your group?

He came in with Trout Unlimited to offer

whatever information. Let's see, who else?

Q. Ann Maest?

A. Ann Maest, yes, she was there on | think

once or twice if | recall correctly. | was usually

on the phone.

Q. And why is that, because you weren't down

in Anchorage?

A. Because | was in Seattle where things

usually happened. Let's see, who else might have

been there? There was somebody who worked for Ann

Maest and | would recognize his name if | heard it



21 but I don't remember. Yeah, that's it.

22 Q. Cam Wobus?
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1 A. Yes,that'sit, Cam Wobus. Let's see, who
2 else might have been there? There was a woman named
3 Sarah something that worked for -- yeah, ONeal.
4 That's it.

5 Q. You're good at reading upside down.

6 A. She worked for -- she worked with Carol

7 Ann Woody. Do you want to give me a list and I'll
8 tell you?

9 Q. No, no. You're doing a pretty good job

10 yourself. So these people were all brought in by
11 Trout Unlimited, you say?

12 A. Yes.

13 Q. Anddoyou have any understanding why

14 Trout Unlimited was bringing these various experts



15

16

17

18

19

20

21

22

before the Bristol Bay assessment team?

A. Because they were interested in -- |
suppose they were interested in offering EPA
technical information.

Q. And | might have asked this with regard to
all of these meetings that you just testified about
or I may have only asked it with regard to one but

now I'm going to ask it with regard to all and that
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is, all these meetings that Trout Unlimited brought
an expert in, whether it's Maest or Chambers or Wobus
or Woody or any of these people who you just
testified about, is it your recollection that those
meetings were open to the public or that there was
nobody from the public who attended those?

MR. ROSENBERG: Obijection, vague.

THE WITNESS: When a member of the public



9 asks to meet with EPA and present something, | don't

10

11

12

13

14

15

16

17

18

19

20

21

22

know that there is any process for EPA to then
advertise it to the public and make it a public event
and that's what was happening and so whether they're
open to the public per se, | think if -- as far as |
know, if somebody wanted to show up, they could. It
wasn't advertised so it's not likely anybody would
know about it unless they were informed by somebody
that was involved.
BY MR. YOERGES:

Q. Do you know whether Jeff Parker showed up
at any of these meetings?

MR. ROSENBERG: Objection, vague.

THE WITNESS: | don't think he showed up
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1 to any technical meetings. But | don't know. |

2 mean, | could be wrong about that. | just don't have



3 arecollection that he did.

4 BY MR. YOERGES:

5 Q. WasTrout Unlimited -- you mentioned

6 something called the Bristol Bay working group before
7 or at least we had a document that referred to the
8 Bristol Bay working group.

9 A. Yes,that's correct.

10 Q. Was Trout Unlimited part of that?

11 MR. ROSENBERG: Obijection, lack of

12 personal knowledge, lack of foundation.

13 BY MR. YOERGES:

14 Q. Ifyouknow.

15 A. |would believe that they would be but |
16 don't know that. | mean, | don't have personal
17 knowledge on that.

18 (North Exhibit No. 17 was

19 marked for identification.)

20 BY MR. YOERGES:

21 Q. Whileyou're taking a look at that,

22 Mr. North, let me just identify it for the record.
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1 It's a one-page email from you, Phil North, to

2 Michael Wiedmer dated August 31st, 2011 and the
3 subject is another overflight, question mark. Just

4 let me know when you've had a chance to read that.
5 Have you?

6 A. Ihave,yes.

7 Q. Sohereyou're sending an email to Mike

8 Wiedmer August 31st dealing with an overflight. Do
9 you recall generally the subject matter of this?

10 A. ldo.

11 Q. You say, "Hi, Mike, are you interested in

12 being the tour guide again on another overflight of
13 Bristol Bay. This time it would be the hydrologist
14 and salmon biologist from the EPA Corvallis Lab on
15 September 27." Where is the EPA Corvallis Lab?

16 A. In Corvallis, Oregon.

17 Q. Oregon, okay. "Some of the newer

18 contractors engaged by Jeff and Glenn would also
19 likely go along." So Jeff and Glenn, who are you

20 referring to there?



21 A. Jeff Frithsen and Glenn Suter.

22 Q. Andthose are both in EPA headquarters?
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1 A. Yes. No, no. Jeffis. Glennisin

2 Cincinnati.

3 Q. Cincinnati, right. What region is that,

4 by the way?

5 A. ldon't know.

6 Q. Sothereisa reference to newer

7 contractors. What are you referring to there?
8 A. That at some point along in the process,
9 ORD engaged another contractor to provide --
10 Q. ICF?

11  A. |believe so, yes, to provide expertise
12 that wasn't already on the team.

13 Q. Wereyouinvolved in the selection of ICF

14 atall?



15 A. No.

16 Q. Sodidthis happen at a point when the

17 leadership of the technical moved sort of away from
18 you to Frithsen?

19 A. Yes, I think so.

20 Q. Didyou agree or disagree with the

21 decision to retain ICF?

22 A. ldidn't do either.
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1 Q. Didyouwork with any of the people from

3 A. ldid,yes.

4 Q. Andcanyouname any of those folks?
5 A. lcouldn't. | could pick them out of a
6 list but | couldn't recall their names.

7 Q. Isityourunderstanding that by this

8 time, the end of August 2011, these new contractors



9 had been on boarded?

10 MR. ROSENBERG: Obijection, vague.
11 THE WITNESS: That they were working with
12 us?

13 BY MR. YOERGES:

14 Q. Yes.

15 A. That would be my understanding.

16 Q. That'salllhave onthat. Do you recall

17 whether you had telephone calls with the Bristol Bay
18 assessment team, the technical team, every other
19 Thursday?

20 MR. ROSENBERG: Objection, vague.

21 THE WITNESS: | believe at one time that

22 was our attention.
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1 BY MR. YOERGES:

2 Q. Diditactually happen?



3 A, lthinkit did for a while. And it may

4 have consistently.

5 Q. Doyouremember whether you ever developed
6 any agenda for any of these technical team meetings?
7 A. Personally?

8 Q. Personally, yes.

9 A. |believeldid.

10 Q. Didyou eversee an environmental risk

11 assessment that was prepared by the Nature

12 Conservancy dealing with Bristol Bay and the Pebble
13 deposit?

14 MR. ROSENBERG: Objection, vague.

15 THE WITNESS: | think -- | have to qualify

16 my answer because | don't recall -- | did see a risk

17 assessment prepared by the Nature Conservancy for
18 Bristol Bay but my recollection is that it was for

19 copper sulfide deposits and didn't specifically

20 address the Pebble Mine, the Pebble project but |

21 haven't looked at that in a long time and so | don't

22 recall just what it actually was addressing.
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1 BY MR. YOERGES:

Q. Do you recall having looked at it in

3 connection with your work on the Bristol Bay team,

4 technical team?

5

6

MR. ROSENBERG: Objection, misleading.

THE WITNESS: | would have looked at it in

7 that relation but | also would have just looked at it

8 anyway because that was my geographic area. And if

9 something like that came out, it would be valuable

10

11

12

13

14

15

16

17

18

19

20

information to look at.

BY MR. YOERGES:

Q. Do you recall whether -- you were
mentioning or testifying before about Trout Unlimited
arranging to bring various experts before the Bristol
Bay assessment team to discuss their areas of
expertise. Do you recall whether Trout Unlimited
ever brought representatives of the Nature
Conservancy before the Bristol Bay assessment team to
discuss the environmental risk assessment that the

Nature Conservancy had prepared?



21 A. ldon't recall if Trout Unlimited did that

22 or if the Nature Conservancy offered to do that. |
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1 don't remember.

2 Q. Doyou recallit having been done, though?

3 A, lthinkso.

4 Q. Doyourecall an actual presentation where

5 someone from the Nature Conservancy or maybe more
6 than one person actually presented, did a

7 presentation on their risk assessment?

8 A. |believe | recall that that happened.

9 It's fuzzy in my memory but | think that it happened.
10 Q. Didthat happen before the issuance of the
11 first draft of the Bristol Bay watershed assessment
12 inyour memory?

13 A, ldon'trecall. limagine but|don't

14 remember how those two juxtaposed to each other.



15 Q. Do you know whether the Nature Conservancy
16 environmental risk assessment in any way, shape or
17 form formed the basis of the Bristol Bay watershed

18 assessment?

19 A. Ithinkitdid not.

20 MR. ROSENBERG: Obijection, vague.

21 BY MR. YOERGES:

22 Q. You think it did not?

295

1 A. Right.

2 Q. Do you think that the format of the Nature

3 Conservancy's environmental risk assessment bore any
4 resemblance to the format of the Bristol Bay

5 watershed assessment?

6 MR. ROSENBERG: Obijection, vague.

7 THE WITNESS: Okay. So just to be clear,

8 your question is do the two formats resemble each



9 other.

10 BY MR. YOERGES:

11 Q. Correct.

12 A. AndIdo not recall what the format of the

13 Nature Conservancy's document looked like so | don't
14 know.

15 Q. Who came up with the formatting for the

16 Bristol Bay watershed assessment? And by formatting,
17 I mean the various different sections that are

18 addressed and the appendices and the likes of how the
19 whole thing was put together. Who came up with that?
20 MR. ROSENBERG: Obijection, lack of

21 foundation and vague.

22 THE WITNESS: Glenn Suter is the risk

296

1 assessment guru of the world.

2 BY MR. YOERGES:



3 Q. Hewrote the book?

4  A. Hewrote the book. So the format was

5 undoubtedly based on his work and establishing what a
6 risk assessment should be. Whether he was actually

7 the one who decided on the format that we actually

8 ended up with or not or somebody else kind of in that
9 higher level managers assessment, | don't know.

10 Q. Wasthere a group of people who was

11 responsible for building the mine scenario that was

12 ultimately used in the first draft of the Bristol Bay

13 watershed assessment?

14 MR. ROSENBERG: Objection, vague.
15 THE WITNESS: It was Barbara Butler and
16 me.

17 BY MR. YOERGES:

18 Q. AndBarbaraButler?

19 A. Sheis a mine engineer who works in the
20 Cincinnati lab.

21 Q. Andisthere asection of the Bristol Bay

22 watershed assessment that deals with the mining
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1 scenario?

2 A. Yes,thereis.

3 Q. And you're familiar with that section, at

4 least in the first draft?

5 A Yes.

6 Q. Didyou actually ever read the final draft

7 of the Bristol Bay watershed assessment?

8 MR. ROSENBERG: Objection, vague. Do you

9 mean the final BBWA or the second draft?

10 MR. YOERGES: | mean the final.
11 MR. ROSENBERG: Okay.

12 MR. YOERGES: Final BBWA.

13 THE WITNESS: Not cover to cover.

14 BY MR. YOERGES:

15 Q. Allright. Did you read the mining

16 scenario section of it?

17  A. Boy. Probably. But actually, to tell you
18 the truth, I've really kind of moved on. | don't
19 remember.

20 Q. Sointhe mining scenario section that you



21 recall -- let's just take the first draft. You were

22 involved in helping draft that, correct?
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1 A Yes,that'sright.

2 Q. AndBarbara Butler?

3 A Yes.

4 Q. You were co-authors of that section?

5 A. That's right.

6 Q. Andinthatsection, how many mining

7 scenarios, if you recall, do you analyze or do you
8 lay out? Let me put it that way.

9 A. Inwhich version?

10 Q. Inthefirst one.

11  A. Inthefirst one, | believe we had two.

12 Q. Andcanyou describe them?

13  A. Yeah. One was, if | remember correctly --

14 | mean, you should correct me if I'm wrong because |



15 really -- as | said, I've moved on. | don't remember

16 alot of the details. But one of them would be the

17 kind of the full 10 billion ton mine and one of them

18 would be | believe -- no, wait, maybe it was -- maybe

19 that's not right.

20

MS. GARDE: If you don't remember, you

21 shouldn't guess.

22

THE WITNESS: Yeah.
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1 BY MR. YOERGES:

2 Q

Just to the best of your recollection.

3 Were there two mining scenarios?

4 A

5 Q

6 A

7 Q

| believe there were two mining scenarios.
Was one larger than the other?
Yes, that's right.

Was one of them based on the data that

8 Pebble had submitted?



9 A. Ithink they were both based on what

10 Pebble submitted in terms of mine plans.

11 Q. And that was the first draft, based on

12 your best recollection, of the BBWA?

13 A Yes.

14 Q. Didthere come atime when the number of
15 mining scenarios changed between the first draft and
16 second draft?

17 A. Yes.

18 MR. ROSENBERG: Objection, vague.

19 BY MR. YOERGES:

20 Q. Andwhat change was made?

21 MR. ROSENBERG: And confusing.
22 THE WITNESS: The smaller mine was added
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1 that was more like a typical or an average world -- a

2 world average copper sulfide mine according to the



3 USGS.

4 BY MR. YOERGES:

5 Q. Solet me get this straight. Soin the

6 first draft, your best recollection was there were
7 two mines, two mining scenarios that were laid out?
8 A Yes.

9 Q. Bothbased on Pebble data?

10 A. Pebble plants.

11 Q. Pebble plants?

12 A. Yes.

13 Q. Andtheninthe second draft, there was a
14 third mining scenario that was added?

15 MR. ROSENBERG: Objection, lack of

16 foundation.

17 BY MR. YOERGES:

18 Q. Isthat whatyou said?

19 A. Yes. There was a third one added, yes.
20 Q. Andthatwas based on what again?

21 A. That was based on a paper that the U.S.

22 Geological Survey wrote that described copper sulfide
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1 deposits around the world and how big they are, which
2 one -- you know, what size is in what percentile of

3 size and the 50th percentile was a certain size mine

4 and so we added that because that would be more

5 typical of -- or would be closer to what other mines

6 in the Bristol Bay watershed might end up being if

7 they were developed.

8 Q. Andwas that third mine that was added,

9 was that larger than or smaller than the other two

10 mines that you had --

11 A. Itwassmaller.

12 MR. ROSENBERG: Obijection, *, lack of

13 foundation.

14 BY MR. YOERGES:

15 Q. Soitwasthe smallest of the three?

16 A. Correct.

17 Q. And do you know whether, in the final

18 Bristol Bay watershed assessment, whether all three
19 mines were addressed in there or was there another

20 one added or something deleted? How did that work?



21 MR. ROSENBERG: Objection, confusing.

22 BY MR. YOERGES:

302

1 Q. Areyouconfused by that question?

2 A. |believe that there were three.

3 Q. Three?

4 A. Yeah.

5 Q. The same three that were addressed in the

6 second draft?

7  A. |believe so.

8 Q. Didyou ever have any meetings with

9 anybody, including Barbara Butler, where the purpose
10 of the meeting was to discuss the mining scenarios
11 that would be included in the Bristol Bay watershed
12 assessment?

13  A. Yes.

14 Q. How many such meetings did you hold if you



15 canrecall?

16  A. One meeting specifically for that purpose.
17 Q. Andwho was at that meeting if you can
18 recall?

19 A. Ithink I can recall fairly well. It was

20 Jeff Frithsen chaired the meeting.

21 Q. What was the second one?

22 A, Jeff Frithsen, he chaired the meeting.
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1 Q. Hechaired the meeting, okay.

2 A. Cindi Godsey was there, | was there, Bob

w

Seal was there, | believe Glenn Suter was there,

4 Barbara Butler was there, and it seems like there was

(]

somebody else but I'm not -- I'm having trouble kind

)]

of recalling that face. So | don't -- | think there
7 was somebody else but | don't know.

8 Q. Was there a contractor there?



9 A. Ithink there was. Maybe an ICF

10 contractor. That's probably who that other person
11 was.

12 Q. And where did that meeting take place if
13 you recall?

14  A. Herein Washington, D.C.

15 Q. Oh,really? Okay.

16 A. Yeah.

17 Q. AtEPA headquarters?

18 A. No. Atthe ORD offices which is

19 actually -- I don't know if that's in Washington,

20 D.C. or not but down -- | forget what it's called but
21 it's down near National Airport.

22 Q. Crystal City maybe?
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1 A. No.

2 Q. Pentagon City?



3 A, No. It's like the Navy yard, the old Navy

4 yard or something like that.

5 Q. Right.

6 A. Something like that.

7 Q. Ithinkthat's actually in Washington,

8 D.C.?

9 A. Okay.

10 Q. And when did that meeting take place? Do
11 you have a memory of that?

12 A, Doyouwantadate?

13 Q. Or month and year sort of thing.

14  A. ldon'tthink I could give you that.

15 Toward the end of -- | mean, into the second draft
16 sometime. | don't know. | don't know when.

17 Q. Were there any other meetings of the group
18 that was involved in developing the mining scenario
19 that took place other than that one meeting that you
20 just mentioned?

21 A, There were discussions of the mining

22 scenario in other meetings, yes. Probably many.
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1 Q. Youmentioned that Trout Unlimited

2 arranged to have David Chambers come speak to your
3 group at one point in time, is that right?

4 A Yes.

5 Q. Andhow many times did he come speak to

6 the group?

7 A. ldon't know. More than once.

8 Q. More thanonce?

9 A. Yes.

10 Q. Anddid you personally have communications

11 with him either before or after he spoke to the

12 group?
13  A. Yes.
14 MR. ROSENBERG: Obijection, vague.

15 BY MR. YOERGES:

16 Q. Youdid?

17 A Yes.

18 Q. Andthose communications were about the
19 mining scenario?

20 A. Probably not specifically about the mining



21 scenario but about mining.

22 Q. Sodoyourecall, for example, discussing
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1 with him issues about tailings dams, for example?

2 A Yes.

3 Q. Andthose discussions were in connection

4 with the work that you were doing on the Bristol Bay

5 watershed assessment, correct?

6 A. Yes.
7 (North Exhibit No. 18 was
8 marked for identification.)

9 BY MR. YOERGES:

10 Q. [Ihave handed to you North Exhibit Number
11 18 which on the top says to Phil North from Chris
12 Frissell dated September 26, 2011. Subject, re

13 Pebble road. | ask if you could take a look at this.

14 Go ahead and spend some time actually reading it if



15 you will.

16  A. Okay.

17 Q. Because | have some questions about it and

18 if you want to read it from the back forward, like

19 you've done with some of the other emails, that would

20 be great. | think it would make more sense when |

21 ask my questions.

22 A, Okay.
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1 Q. Okay. Through with that?
2 A, Notquite.
3 Q. Okay.
4 A, Okay.
5 Q. Sotheemail on top from Chris Frissell to

6 you -- so Chris Frissell is the person you mentioned

7 before. He's the -- | hate to say he's a roads

8 scholar. Is that right, he's a road expert?



9

10

11

12

13

14

15

16

17

18

19

20

21

22

1

A. Yes.

Q. Solet's go back to the beginning of this
email chain where you see that Tom Quinn wrote an
email to you to Dan Rinella on April 13th, 2011 and
he copies someone named Harry Rich. Do you know who
Harry Rich is?

A. |do not, no.

Q. By the way, Thomas Quinn also addresses
Shoren Brown on this email.

A. Uh-huh.

Q. Was that typical practice to involve
Shoren Brown on emails related to work you were doing
in the Bristol Bay watershed assessment?

MR. ROSENBERG: Obijection, vague.
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THE WITNESS: Since | didn't originate the

2 email, | can't tell Tom Quinn who he should send it



3 to. | guess he must have felt it was useful to

4 Shoren Brown so he sent it to him also.

5 BY MR. YOERGES:

6

Q. Right. So do you have any general memory

7 of the matters that's discussed in this email chain

8 here?

9 A. Yeah, | have a vague memory.

10 Q. Avague memory of it?

11 A. Uh-huh.

12 Q. Andcanyou just describe for the record

13 what your memory is of the matter that's discussed in
14 this email chain?

15  A. Justsays there was information about the

16 road and kind of -- there were issues about how do we

17

18

19

20

21

22

quantify issues related to the road and how do we get
information about what the effects could be and so |
remember when this came out, you know, | was like,
oh, somebody has actually quantified it and maybe
it's useful, is the best that | can recall anyway.

Q. And do you recall that ultimately Harry
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1 rich's study was provided to you?

2 A. Nottome.

3 Q. Who wasit provided to if you recall?

4 A. It would have been provided to Chris and

5 probably the NatureServe team. It might have been
6 provided to me. And then | would have just tucked it
7 away.

8 Q. Soyou notice on the front page of this,

9 there is an email from Chris Frissell, down at the

10 bottom, to you and Rebecca Shaftel and Dan Rinella
11 saying, "FYI, here is what Harry Rich from UW sent."
12 Do you see that?

13 A. Yes, | do.

14 Q. Would you say if you had gotten that, you
15 would have tucked this away?

16 A, Yes.

17 Q. That's because this wasn't your area, so

18 to speak?

19 A. Yes. | would have looked at it just to

20 become familiar with it and then | would have tucked



21 it away, yeah.

22 Q. Thenup top, there is an email that
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1 says -- it's from Chris Frissell to you?

2 A Yes.

3 Q. And it says, "Hi, | need to know what you
4 think of my just referring to Harry's analysis rather
5 than having Becky do a fresh one." | take it Becky
6 is Rebecca Shaftel?

7 A Yes.

8 Q. Anddo you recall having that question put
9 to you by Chris, can we rely on Harry's analysis or
10 do we have to have Becky do a fresh one?

11 A. ldorecall that.

12 Q. Anddoyouremember what you said in
13 response to that?

14  A. Yes. This gets to the issue of what



15

16

17

18

19

20

21

22

information can we use and what information can we
not use and really we can't use information that's

not gone through the peer review process and so
whether it was Trout Unlimited or University of
Washington or, you know, if they provide us with
information but it hasn't been peer reviewed, then
it's really not something we can use and so -- or we

can take the -- basically do the same thing over
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again but if we do it and we've done the analysis,
then we're controlling the, you know, quality control
and all that and then we can say these are our
results and then we can use it. And so Chris is
asking do we need to do it over. And the answer
would have been yes.

Q. And do you know whether Harry rich's work

was used in the Bristol Bay watershed assessment?



9 A. ldon'tthinkso. Ithink -- I have a

10 recollection that Becky did it over again.

11 Q. Okay.

12 MR. ROSENBERG: Hey, Roger, when you --
13 we've been going for a while. When you hit a

14 breaking point.

15 MR. YOERGES: Yes, let's do one more

16 exhibit.

17 MR. ROSENBERG: Okay.

18 MR. YOERGES: So we're going to mark North
19 19.

20 (North Exhibit No. 19 was

21 marked for identification.)

22 BY MR. YOERGES:
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1 Q. |think I've kind of hit a second wind,

2 Brad, so | forgot we were going so long?



3 MR. ROSENBERG: My iPad is at 13 percent

4 so | think when we're at zero, we have to end.

5 MR. YOERGES: You can charge it somewhere

6 if you like.

7 BY MR. YOERGES:

8 Q. Sol'mhandingto you -- and this is going

9 to be the last exhibit we talk about before we take a
10 short break and we'll see if we want to continue or
11 pick up tomorrow after the break or maybe before the
12 break we'll have that discussion. A two-page email.
13 The top of it says from Palmer Hough to David Evans,
14 subject, rescheduled scenario building for Bristol

15 Bay. It's two pages.

16 MS. GARDE: Start from the back. Are you

17 through reading that.

18 A, Yes.

19 Q. I|would like to take you to the first

20 email in the chain which is the last one on the

21 second page and that's an email from you to several

22 people dated February 8th, 2011 so this is the day
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1 after the announcement of the Bristol Bay watershed
2 assessment, right?

3 A Yes.

4 Q. Bythe way, justthe time stamp there is

5 4:04 p.m. YST. What's YST, do you know?

6 A. Yukon standard time? |don't know.

7 Q. Yougetyourown time zone.

8 A. No,ldon't know.

9 Q. Sovyou address this email, which the

10 subject of the email is rescheduled scenario building
11 for Bristol Bay.

12 A Yes.

13 Q. Andit's got a date, February 18, 11:00

14 a.m.YST. And so this is addressed to Gwen Kittel at
15 NatureServe and to Jeff Frithsen. He's at EPA,

16 correct?

17  A. Palmer Hough is also at headquarters EPA.
18 A. Uh-huh.

19 Q. Dan Rinella who is a contractor at

20 University of Alaska Anchorage, right?



21 A. Uh-huh.

22 Q. Andthenthere's three people from the
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1 TNC.org. Who are those three people?

2 A. L. Hildrenth, she was a staff person at

3 TNC, | believe. Randy Hagenstein was the director,
4 the Alaska director for TNC.

5 Q. And the first one is that David Albert?

6 A. |believe so, David Albert.

7 Q. Alsowith TNC?

8 A. Yes.

9 Q. Anddoyouknow what was his role?

10  A. |believe he was a hydrologist and

11 modeler, | believe.

12 Q. Andthenyougo on to say, "The purpose of
13 this call is for EPA ORD folks" -- and those are

14 folks at headquarters, right?



15 A. Right.

16 Q. --"togetacquainted with the TNC report,

17 see the presentation and ask questions about how the
18 scenario presented by assembled" -- that's a little

19 garbled to me?

20 A, ltisalittle garbled. That was probably

21 atypo.

22 Q. Doyouknow what word --
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1 A. Presented -- how the scenario presented --
2 oh, was assembled perhaps?
3 Q. How the scenario presented was assembled,

4 that would make sense. "What other scenarios might

(]

be possible and what data might be available. We

)]

anticipate that this will" be -- I'm adding "be" in
7 there -- be "the first in a series of calls to

8 discuss scenario building in Bristol Bay."



9

10

11

12

13

14

15

16

17

18

19

20

21

22

1

2

A. Yes.

Q. What is this about?

A. What it's about is that when you do a risk
assessment, you have scenarios and you're assessing
the risk of those scenarios and now | guess this puts
the TNC report into some time context because | guess
they had already finished theirs and | think it was
for TNC -- to discuss with TNC how they establish
their scenarios in their own risk assessment so that
if there was anything to be gleaned from it, we
could. | think that's what this is about.

Q. Okay. So then there is an email that
appears above that that | have to admit to you I'm a

little confused about.
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A. lamtoo.

MR. ROSENBERG: | am three.



3 BY MR. YOERGES:

4

Q. Because it would appear that the email

5 finishes with Phil North as if a Phil North signed it

6 but the email appears from Rick Parkin to David

7 Evans. You're copied on it but --

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

A. Yeah. It's strange.
Q. Do you recall having written this email?

A. No. And it doesn't really look like -- |
mean, it doesn't really look like --

Q. Something you would write?

A. Yeah, something | would write.

Q. Infact, the first sentence says, "Dave, |
don't know what marching orders you guys may have
been given and in fact, I'm not sure the purpose of
this meeting."

A. Right.

Q. Do you see that?

A. Yes.

Q. Butthe email before that from you says,

"The purpose of this call is to" --
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1 A, Exactly.

2 Q. Soitdoesn't make sense that that would

3 be from you, is that fair to say?

4 A. No, I think so.

5 Q. Andthere seems to be sort of a scheduling

6 back and forth that's going on. Do you know whether
7 that meeting ever took place, whether the TNC report
8 was presented by the TNC folks?

9 A. Ithinkitdid. | don't recall for sure

10 but I think it did.

11 Q. And would that have been a meeting that

12 you came to Washington to participate in?

13 A, No.

14 Q. Ordidyou participate by phone or did you

15 participate at all?

16  A. | probably participated in that. | either

17 would have driven to Anchorage or | would have done
18 it by phone.

19 MR. YOERGES: Take a break?

20 MS. GARDE: Yes, it's 4:49. Let's take a



21 break and we'll talk about what we're doing.

22 THE VIDEOGRAPHER: Off the record at
318
1 16:49.
2 (Recess.)
3 (North Exhibit Nos. 20 and 21 were
4 marked for identification.)
5 THE VIDEOGRAPHER: On the record at 17:15.

6 BY MR. YOERGES:

7 Q. Mr. North, I've got two more documents |

8 would like to show you and then just a few wrap-up
9 questions and then I'll be done for the day.

10 A. Allright.

11 Q. Solwould like to show you North Number
12 20 and I'll give copies over to your counsel and she
13 can hand them around to the -- one for myself and

14 hand them around to the rest of the gang. And while



15

16

17

18

19

20

21

22

they're doing that, I'll just identify it as a
one-page couple of emails here. It's EPA document
617.0070. The first email is from Shoren Brown to
Julia McCarthy and others regarding dates for OWOW
briefing on Bristol Bay. Done with it, sir?

A. Yes,yes.

Q. Atthe bottom of this, toward the bottom

of this, the first email, if you will, is from Palmer
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1 Hough and we've talk about him before. He's an EPA

2 headquarters employee, correct?

3

4

A. Correct.

Q. And he's sending you an email on November

5 4th, 2010 to Shoren Brown. Shoren Brown is with

6 Trout Unlimited, correct?

7

8

A. Correct.

Q. And he's copying several people from EPA



9 including you. Do you see your address there?

10 A. Yes.

11 Q. Andthesubjectis dates for OWOW briefing
12 on Bristol Bay and OWOW is the Office of Water,

13 Oceans and Wetlands?

14 A, Correct.

15 Q. And let me justread into the record what

16 Mr. Palmer is saying there. He's saying, Shoren,

17 I've checked with Denise Keehner's staff and she is
18 available the following times during the week of

19 December 13 for a follow-up briefing on Bristol Bay.
20 December 16 from 9:00 to 11:00 and December 17 in the
21 afternoon. Please let me know what works for your

22 folks. At a minimum, | think it would be very useful
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1 to have reps from TNC walk us through its October

2 2010 Bristol -- BB, which | assume is Bristol Bay --



3 risk assessment and to hear an update on any

4 literature compilations that your coalition is

5 working on. Thanks, Palmer.

6 MR. ROSENBERG: And Roger, just

7 technically, | think you read it would be very useful
8 to have relps. The email says it would be very

9 helpful to have relps.

10 MR. YOERGES: Correct. You're very

11 helpful.

12 BY MR. YOERGES:

13 Q. Sodoyou recall receiving this email in

14 November of 2010 from Palmer Hough to Shoren Brown?
15 A. Ildonotrecall.

16 Q. Do youknow what the 2010 Bristol Bay risk
17 assessment is that's referred to here, the October
18 2010 Bristol Bay risk assessment?

19 A, I'massuming that it's TNC's risk

20 assessment.

21 Q. Do you recall anything to do with this

22 meeting that Palmer Hough is referring to with TNC?
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1 A. I'mnot specifically recalling this

2 meeting.

3 Q. Thisoccurred before the -- whatever

4 meeting may or may not have occur, you'll agree with
5 me that it predates the formal announcement of the
6 Bristol Bay watershed assessment, is that correct?

7 A. Yes, that's correct.

8 Q. Andlet me show you North -- that's all |

9 have on that.

10 A, And actually, it's Office of Wetlands,

11 Oceans and Watersheds.

12 Q. And watersheds?

13 A. Watersheds.

14 Q. Thankyou.

15 A. |hadto think about it for a minute.

16 Q. You may be the only person who actually

17 remembers that so far of all the people being

18 deposed. I'm going to give you number 21 and I'll
19 hand copies to your counsel. This is my last

20 exhibit. | may have one other after this. 1 don't



21 want to misrepresent myself. If | do, it will only

22 be one more. So just take a look at this and while
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1 you are, I'll identify it by the first email that

2 appears on the first page. It's from Phil North to
3 Gwen Kittel with a copy to Palmer Hough, subject,
4 Bristol Bay question.

5 A. Okay.

6 Q. Areyougenerally familiar with the

7 subject matter of this email exchange?

8 A. Yes.

9 Q. Gwen Kittel, she's a contractor that

10 worked with NatureServe, is that right?

11 A, That's correct.

12 Q. Andthe email starts out from the back

13 moving forward with an exchange between you and David

14 Chambers regarding his recommendations about a couple



15 of potential mining experts, right?

16 A. Yes.

17 Q. Didyou ever end up using, in the Bristol

18 Bay watershed assessment, did you ever end up using
19 Johnnie Moore from University of Montana or David
20 Dzombak from the University of Pittsburgh?

21 A. No.

22 MR. ROSENBERG: Obijection, vague.
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1 BY MR. YOERGES:

2 Q. Didyouever end up relying on any of

3 their information?
4 MR. ROSENBERG: Same objection.
5 THE WITNESS: No, not that | recall.

6 BY MR. YOERGES:
7 Q. Andthen as you move to the next page,

8 sort of toward the -- forward of the exhibit, there



9 is a question from Gwen to you asking whether you

10

11

12

13

14

15

16

17

18

19

20

21

22

1

would like to be trained on running scenario runs
yourself using the Bristol Bay cumulative watershed
assessment, correct? Is that right?

A. Yes.

Q. Andthen if you go to the next page toward
the front, there is an email from you to Gwen with a
copy to Palmer Hough. Incidentally, it looks like
Palmer Hough is copied on all of these. What role
did Palmer Hough have before the formal announcement
of the Bristol Bay watershed assessment with regard
to the work you were doing at this time?

MR. ROSENBERG: Objection, vague, assumes

facts not in evidence.
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THE WITNESS: We had coordinated with

2 headquarters, you know, our program in headquarters



3 about the idea of a 404(c) and so Palmer was the

4 person. He was the staff person that was assigned to

5 us.

6 BY MR. YOERGES:

7 Q. Soyou're keeping himin the loop?

8 A. Exactly, yes.

9 Q. Sotheemail back at the second page of

10 this exhibit, this is the North email to Gwen Kittel

11 dated December 20th, 2010. Now again, this is before
12 the formal announcement of the Bristol Bay watershed
13 assessment, is that right?

14 A, Yes, that's right.

15 Q. And a couple of things about this. The

16 third paragraph of your email, you say, "The mining
17 company." You're referring to Pebble Mine there?

18 A. Yes. Yes, | am.

19 Q. Pebble Limited Partnership, Pebble Mining?

20 A, Yes.

21 Q. "With the currently proposed mine,

22 submitted a plan in 2006. They then discovered the
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1 deposit was much bigger. They withdrew that proposal
2 and have not submitted a new plan. We don't expect
3 to get a new plan until 2012." Do you see that?

4 A. ldo.

5 Q. Soatthistimein December 20 of 2010,

6 the mining proposal, the plan proposal that Pebble

7 had submitted in 2006, that had been withdrawn,

8 correct?

9 A. Yes.

10 Q. Andthere was no pending mining proposal
11 by Pebble at this time?

12 A. Atthistime, | believe that's correct.

13 Q. Andthenyousay, "That's not to say we

14 have no information." And you refer to a couple of
15 things. But I'm most interested in that next

16 paragraph. "TNC has spatial data they are willing to
17 share but | don't know what is included." What are
18 you referring to there?

19 A. |believe they had some GIS layers they

20 had developed.



21 Q. What are GIS layers?

22 A. Gee graphic information system layers.
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1 Q. Whatisthat?

2  A. It'sjust spatial information from the

3 area.

4 Q. Soyouthoughtthey had spatial data

5 regarding the Pebble deposit?

6 A. No. Thisisn't about the Pebble deposit
7 perse.

8 Q. Whatisit?

9 A. It'sabout Bristol Bay.

10 Q. Aboutthe watershed in general?

11  A. Yes.

12 Q. What made you think that they had spatial
13 data that they were willing to share?

14 A. Because | had talked to them.



15 Q. Anddidyou ask them whether they would
16 share it with you?

17 A. |probably did or perhaps they just

18 offered. | don't know.

19 Q. Anddid they share it with you?

20 A. Ildon't know.

21 MR. ROSENBERG: Obijection, vague.

22 BY MR. YOERGES:
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1 Q. Youdon't have a recollection of that?

2 A. Right, | don't have a recollection.

3 Actually, no, | think they did. | think they did

4 shareit. |think | remember having computer

5 problems with it.

6 Q. Problem opening it up or something like
7 that?

8 A. Yeah, uh-huh.



9 Q. |takeitthey're really large files?

10 A. They're very large files, yes.

11 Q. What sort of files are they? Are they

12 Word files?

13  A. No, no. They're special files of their

14 own. | don't even --it's been a while. | haven't
15 done that in a while so | don't remember what, you
16 know, the dot --

17 Q. Dotsomething?

18 A. Something, yes, but they're special files
19 that are unique to GIS.

20 Q. Andthen the first email that appears on
21 page number 1 which is the last of this chain is

22 December 21st, 2010. It's from you to Gwen Kittel,
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1 again, subject, Bristol Bay question. Do you see

2 that?



3 A Yes, ldo.

4 Q. Andinit, yousay, "The HUCs." What does
5 that stand for?

6 A. Hydrographic unit codes.

7 Q. "Areaboutright." And down below, just

8 by way of explanation, Gwen Kittel sends an

9 information to you with these various numbers,

10 19030302, et cetera, et cetera. Are those the unit
11 codes you just referred to?

12 A, Yes, that's right.

13 Q. Soshe'sidentifying the unit codes for

14 the part of the watershed that would be subject to
15 assessment?

16 MR. ROSENBERG: Obijection, vague.

17 THE WITNESS: No.

18 BY MR. YOERGES:

19 Q. Whatis she doing?

20 A. Thisis preassessment. And this is -- we

21 were going to do an analysis or they had a -- I'm

22 actually gathering from reading this, because | don't
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1 recall, but they had a methodology for doing an

2 analysis in the watershed and so we were talking

3 about using that methodology and you had to have a
4 geographic area and you had to have maps, you know,
5 what's called a digital elevation model and all

6 that -- you know, just data. And so we needed to

7 bound that with HUCs, is what you call them.

8 Q. Andshe's proposing the HUCs that you

9 would use to bound area that you were going to study?
10 A. Yes.

11 Q. Andso you respond by saying, "These HUCs
12 are about right. We will probably start our

13 analysis" -- with a HUC maybe?

14 A. Yes, witha HUC.

15 Q. "WithaHUC out to the west, north and

16 south." West, north and south of what?

17  A. Probably of what she's proposing but |

18 don't know for sure.

19 Q. "Butwe know there is not much human

20 activity in those areas that will meet our



21 'unacceptable adverse impact' threshold." You put

22 unacceptable adverse impact in quotes. Is that
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1 referring to 404(c)?

2 A ltis,yes.

3 Q. "Sowill probably drop them." So what are
4 you saying in that first paragraph?

5 A. Ithink what I'm saying is this is the

6 area that, if we were to do a 404(c), this is the

7 area we would probably do it in and it's the area
8 where we believe that there is a risk.

9 Q. Soifthereisan area that there is not

10 much human activity, there is less risk there, is
11 that what you're saying?

12 A. Yes.

13 MR. ROSENBERG: Obijection, vague,

14 mischaracterizes his testimony.



15 BY MR. YOERGES:

16 Q. Isthatyes?

17 A. Yes.

18 Q. Andthenitgoeson to say, "We are

19 meeting with TNC next Wednesday the 29th." | take it
20 that is December 29th?

21 A Yes.

22 Q. Given that this is dated December 21st.
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1 "At 10:00 a.m. Alaska standard time to discuss

2 spatial data." And there is a call-in number which

3 is deleted if you want to participate. "l won't have

4 anything from them before that." Do you recall

5 having set up a meeting with TNC on Wednesday the
6 29th of December which would have happened right
7 before the new year to discuss spatial data with

8 them?



9

10

11

12

13

14

15

16

17

18

19

20

21

22

1

2

MR. ROSENBERG: Objection, vague,
misleading, assumes facts not in evidence.
THE WITNESS: | do have a vague
recollection of this, yes.
BY MR. YOERGES:
Q. And did somebody from TNC come in to
discuss their spatial data?
A. | believe we wept to them.
Q. You went to them. And who was it at TNC
-- or if it was more than one person, identify
them -- who was the spatial data person who made that
presentation?
A. It would have been Dave Albert.

Q. Dave Albert?
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A. Uh-huh.

Q. Anyone else?



3 A. Ithink he was the primary person but

4 there could have been others. | don't recall.

5 Q. That'salllhave on that.

6 A. Okay.

7 Q. |Isaid at the beginning of this deposition

8 that this case is about -- this case was filed by

9 Pebble Limited Partnership against the EPA and its
10 administrator and the case revolves around claims
11 we've made under something called the Federal

12 Advisory Committee Act. Do you know what the Federal
13 Advisory Committee Act is?

14  A. Yes.

15 Q. Andwhatisit?

16 A, Well, my understanding of it --

17 Q. Sure.

18 A. --isthatthe federal government has

19 procedures for setting up advisory committees and
20 that it outlines those procedures and says what you
21 have to do and what is or isn't an advisory

22 committee.



333

1 Q. Itspecifies whatisandisn't an advisory

2 committee?

3 A. That's my understanding.

4 Q. Didyou have any training with regard to

5 the Federal Advisory Committee Act during any of your
6 years at the EPA?

7 A. Didlever have any training on -- | don't

8 think so.

9 Q. Doyourecall any conversations at all,

10 Mr. North, where the question of Federal Advisory

11 Committee Act compliance came up in connection with
12 any of the work you did on the Bristol Bay matter?

13 A Yes.

14 MR. ROSENBERG: Objection vague.

15 BY MR. YOERGES:

16 Q. Youdo? Tell me what you recall.

17  A. Irecall that there was discussion

18 about -- primarily around the -- | think the -- what

19 was it? The groups with the agencies and the tribes.

20 | forgot what we called them.



21 Q. Theintergovernmental technical team?

22 A, Yes. Oh, wait, is that right?
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1 Q. IGGT?

2 A, Wasitthe technical team?

3 MR. ROSENBERG: Obijection.

4 BY MR. YOERGES:

5 Q. Justasking.

6 A. |believe that was it. Sounds right.

7 Q. Okay.

8 A. How that related to FACA. | was not

9 really a significant player in those discussions. |
10 was just listening.

11 Q. Doyou recall whether any issues about
12 FACA, Federal Advisory Committee Act, were raised in
13 connection with any of the meetings that you

14 participated in regarding the Bristol Bay assessment



15

16

17

18

19

20

21

22

I

(]

team?

A.

Q.

relating to FACA ever were discussed in your presence

regarding any of the meetings that you had with TNC

or oth

Bristol

No, | don't believe so.

And do you recall whether any issues

ers prior to the official announcement of the

Bay watershed assessment?

MR. ROSENBERG: Obijection, vague.
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THE WITNESS: Not that | know of.

BY MR.

Q.

the me

Bristol

FACA?

A.

that.

YOERGES:

Did you personally have any concerns that
etings that you were having as a member of the

Bay assessment team might have run afoul of

| did not have personal concern about



9 Q. Didyou hear anyone else say that they had

10 personal concerns about it?

11  A. NotthatIrecall.

12 Q. And | askthat same question with regard

13 to meetings that you had with various different

14 groups including TNC prior to the announcement of the
15 Bristol Bay watershed assessment. Did you have

16 personal concerns that those meetings might run afoul
17 of FACA?

18 A. Ididn't have personal concerns.

19 Q. Anddid you hear whether anyone else

20 voiced any personal concerns?

21  A. Idid nothearit. It would have been --

22 I mean, FACA is an issue for the attorneys. | mean,
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1 it's not something that a technical person like me

2 thinks about.



3 Q. Mr. North, thank you very much. | know it

4 was a long trip to make here. | appreciate your

5 testimony today.

6 A. Okay. You're welcome.

7 MR. YOERGES: Your witness.

8 MR. ROSENBERG: | think we would like to

9 continue the deposition until tomorrow morning. It's
10 after 5:30 at this point and | know that Mr. North

11 has agreed to make himself available tomorrow

12 morning. | don't anticipate that my questions will

13 take more than a couple of hours but | do think that
14 at this point in the day, it would be longer than

15 would be appropriate to have this witness continue to
16 sit here so | would suggest that we reconvene at 9:30

17 a.m. tomorrow.

18 MR. YOERGES: Is that acceptable to you,
19 Billie?

20 MS. GARDE: Itis.

21 MR. YOERGES: Okay.

22 BY MR. YOERGES:
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1 Q. Acceptabletoyou?

2 A ltis.

3 MR. YOERGES: So why don't we plan to meet
4 back here at 9:30 in the morning and we'll all

5 proceed at pace and see if we can't get as close to
6 after lunch as possible.

7 MS. GARDE: All right.

8 MR. ROSENBERG: And | anticipate that we

9 will be able to do so.

10 MR. YOERGES: Okay.
11 MS. GARDE: Thank you.
12 MR. YOERGES: Thank you very much. Until

13 then, we remain adjourned.

14 THE VIDEOGRAPHER: Off the record at
15 13:36.
16 (Whereupon, at 5:36 p.m., the deposition

17 adjourned to reconvene at 9:30 a.m. on Thursday,
18 March 31, 2016.)
19

20
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