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Series: Intergovernmental Activities

Part 512: Indian Tribes

Chapter 5: Negotiation of Annual Funding Agreements with Tribes
New

5.1 What is the purpose of this chapter? This chapter provides guidance for the Fish and
Wildlife Service to respond to and negotiate requests for annual funding agreements (AFA). It
establishes the parameters we need for a good faith effort to implement the provisions of Title IV
of the Indian Self-Determination and Education Assistance Act (ISDEA) (Pub. L. 93-638, as
amended) so that we can build strong and lasting partnerships with tribes and consortia.

5.2 What is the scope of this policy? This policy applies to the negotiation, development, and
administration of AFAs with tribes/consortia for conducting Service programs, functions,
services, or activities, including those located on any unit of the National Fish Hatchery System
or the National Wildlife Refuge System. This policy does not apply to tribal requests under Title
| of the ISDEA to carry out the services and programs the Federal Government provides to
Native Americans.

5.3 What is the relationship between this policy and Department of the Interior (DOI)
regulations (25 CFR part 1000) concerning AFAs? This policy complies with and
supplements DOI regulations in 25 CFR part 1000. It provides us with a uniform and consistent
approach to negotiating and administering AFAs that furthers the interests of our programs and
units of the Refuge and Hatchery System. The policy incorporates the regulations in 25 CFR part
1000 and refers to them throughout. To effectively represent the interests of the Service and the
Department, Service employees engaged in AFA issues must have access to, and develop a
working knowledge of, both the regulations and this policy.

5.4 What are the authorities for this policy?

A. Indian Self-Determination and Education Assistance Act (Pub. L. 93-638), as amended
by the Tribal Self-Governance Act of 1994 (Pub. L. 103-413) (ISDEA). Provides authority for
entering into an AFA.

B. National Wildlife Refuge System Administration Act of 1966, as amended (16 U.S.C.
668dd-668ee). Provides authority for establishing policies and regulations for management of
the National Wildlife Refuge System.

C. Fish and Wildlife Act of 1956, as amended (16 U.S.C. 742a-742j). Directs the Secretary of
the Interior (Secretary) to provide continuing research, extension, and information services and
to take necessary steps to develop, manage, protect, and conserve fishery and wildlife resources.

D. Fish and Wildlife Coordination Act, as amended (16 U.S.C. 661-667¢e). Authorizes
assistance to Federal, State, and other agencies in developing, protecting, rearing, and stocking
fish and wildlife.

E. Native American Policy of the U.S. Fish and Wildlife Service (National Policy Issuance
94-10). This policy states that the Service is committed to entering into contracts, cooperative
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agreements, or grants with Native American governments at their request under the terms of the
ISDEA. We will work with Native American governments to develop effective policies, plans,
and operating standards consistent with our obligations and mission and give them opportunities
to participate in our decisionmaking processes.

5.5 What do these terms do you need to know to understand this chapter?

A. Annual Funding Agreement (AFA). A legally binding and mutually enforceable agreement
between the Service and a self-governance tribe or consortium of tribes to perform Service
programs. The AFA includes all associated terms and conditions under which the tribe or tribal
consortium will perform Service programs negotiated under Title 1V of the ISDEA .

B. AFA Assessment. An assessment the Service’s AFA negotiation team completes that
considers the opportunities for entering into an AFA with a tribe/consortium. The team considers
many factors (see section 5.8) when completing this assessment.

C. AFA Evaluation. An annual review and evaluation by the Service of AFA functions that the
tribe/consortium performs to ensure that the functions are completed in a timely manner and in
accordance with operational standards. The AFA prescribes the elements and methodology for
the AFA evaluation.

D. AFA Negotiation Team. One or more Service employees designated by the Regional
Director or California/Nevada Operations Office (CNO) Manager to represent Service interests
when negotiating with a tribe/consortium. This team is comprised of:

(a) The Service representative and a lead negotiator for the AFA (may be the same individual). The

project leader of the Service unit affected most often serves in one or both of these capacities unless

the Regional Director/CNO Manager directs otherwise.

(b) Other Service employees, including Assistant RDs, Assistant CNO Manager, and
Regional/CNO Native American Liaisons, as necessary, to represent Service interests.

At a minimum, this team should be comprised of the Service representative (section 5.5V) and
lead negotiator (section 5.5J).

E. Applicant Pool. Tribes or consortia that the Director of the Office of Indian Self-Governance
determines are eligible to participate in self-governance in accordance with 25 CFR 1000.16.

F. Awarding Official. Regional Director/CNO Manager who makes the decision about entering
into an AFA with a tribe/consortium and signs the agreement.

G. Consortium. An organization of Indian tribes that member tribes authorize to participate in
self-governance and that is responsible for negotiating, executing, and implementing AFAs and
compacts.

H. Indian Country. As defined in 18 U.S.C. 1151: (a) all land within the limits of any Indian
reservation under the jurisdiction of the United States Government, notwithstanding the issuance
of any patent, and, including rights-of-way running through the reservation; (b) all dependent
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Indian communities within the borders of the United States whether within the original or
subsequently acquired territory thereof, and whether within or without the limits of a State, (c)
all Indian allotments, the Indian titles to which have not been extinguished, including rights-of-
way running through the same.

I. Inherently Federal Functions. Inherently Federal functions are those involving, among other
things, the interpretation and execution of U.S. laws (see Office of Management and Budget
(OMB) Letter 92-1, Inherently Governmental Functions (September 23, 1992)). Other examples
of inherently Federal functions include, but are not limited to:

(1) Binding the United States to take or not take some action by contract, policy, regulation,
authorization, order, or otherwise;

(2) Determining, protecting, and advancing its economic, political, territorial, property, or other
interest by military or diplomatic action, civil or criminal judicial proceedings, contract
management, or otherwise;

(3) Significantly affecting the life, liberty, or property of people;

(4) Commissioning, appointing, directing, or controlling officers or employees of the United
States;

(5) Exerting ultimate ultimate control over the acquisition, use, or disposition of the property,
real or personal, tangible or intangible, of the United States, including the collection, control, or
disbursement of appropriated and other Federal funds.

J. Lead Negotiator. A Service employee the Regional Director/CNO Manager designates to
serve in a leadership role to represent our interests when negotiating an AFA with a
tribe/consortium. The project leader usually serves in this position.

K. Letter of Interest. A document that the tribe/consortium submits to inform us of its interest
to negotiate performing one or more of our programs. The letter typically requests information
about our programs and available funding, Exhibit 2 and 25 CFR 1000.170 summarize the
suggested contents of the letter. The tribe/consortium may submit the letter to our National
Native American Liaison (identified in the Secretary’s annual section 405(c) listing in the
Federal Register) or to any Service office.

L. Native American. American Indians in the contiguous United States and Alaska Natives
(including Aleuts, Eskimos, and Indians) who are members of federally recognized tribes.

M. Operational Standard. A written guideline or procedure that sets the Service standard for
performing or completing functions or programs that an AFA covers.

N. Parties. The tribal government or consortium and the Service as signatories to an AFA.

O. Periodic Service Reviews. A periodic review and evaluation the project leader performs to
determine if the tribe/consortium is completing the Service program consistent with the annual
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work plan and our operational standards. These reviews may be either formal or informal, and
the AFA prescribes the elements and methodology for them.

P. Program or Programs. All or part of a Service program, service, function, or activity.

Q. Project Leader. The manager of a unit of the National Fish Hatchery System, unit(s) of the
National Wildlife Refuge System, or another Service program.

R. Reassumption. The process we use to reassume a program covered in an AFA without the
consent of the tribe/consortium.

S. Retrocession. The process the tribe/consortium uses to return the responsibilities for a
program covered in an AFA prior to the expiration of the agreement.

T. Secretary’s Annual Section 405(c) Listing. A Federal Register notice that lists DOI Bureau
programs eligible for inclusion in AFAs with self-governance tribes during the following year.

U. Self-Governance Tribe. A tribe or consortium that participates in permanent self-governance
through application and selection or has participated in the tribal self-governance demonstration
project. Native Hawaiians and Pacific Islanders are not eligible to participate in self-governance
and are not covered by this policy.

V. Service Representative. A Service employee the Regional Director/CNO Manager
designates to respond to letters of interest and associated correspondence from tribes/consortia
interested in pursuing an AFA with us.

W. Service Unit. A unit of the National Wildlife Refuge System or National Fish Hatchery
System.

X. Special Cultural Significance. Programs, sites, or activities defined by individual tribal
traditions that have special importance to the participating tribe, individually or as members of a
consortium. Examples include, but are not limited to:

(1) Sacred and medicinal sites;

(2) Gathering of medicines or materials, such as grasses for basket weaving; and

(3) Other traditional activities, including, but not limited to, subsistence hunting, fishing, and
gathering.

Y. Special Geographical Significance. Lands on or near an Indian reservation and all other
lands within Indian Country. In addition, the term includes:

(1) Lands that were formerly reservations;

(2) Lands on or near those conveyed or that will be conveyed under the Alaska Native Claims
Settlement Act;
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(3) Aboriginal lands of a tribe or consortium member either judicially established or verified by
the Secretary; and

(4) Lands and waters that a treaty or other applicable law provides or protects because they are
relevant to Indian rights in natural resources, hunting, fishing, gathering, and subsistence
activities.

Z. Special Historical Significance. Programs or lands having a particular history that is relevant to
the tribe. For example, we may consider particular trails, forts, significant sites, or educational
activities that relate to the history of a particular tribe to have special historical significance.

AA. Successor AFA. A funding agreement negotiated after a tribe’s initial AFA so the tribe can
continue to perform a Service program.

BB. Tribe. Any Indian tribe, band, nation, or other organized group or community, including pueblos,
rancherias, colonies, and any Alaska Native village or regional or village corporations as defined in or
established by the Alaska Native Claims Settlement Act that is recognized as eligible for special
programs and services provided by the United States to Indians because of their status as Indians.

5.6 Who is responsible for the AFA policy?

A. The Director ensures the Service complies with DOI regulations (25 CFR part 1000) concerning
ISDEA and this policy.

B. The Regional Director (RD)/CNO Manager oversees the discussions and negotiations with
tribes/consortia concerning the development of AFAs. After receiving a letter of interest or a written
request to negotiate an AFA from a tribe/consortium:

(1) Designates the Service representative responsible for responding to the tribe’s/consortia’s letter of
interest and ensures timely responses (see 25 CFR 1000.172 and section 5.9).

(2) Establishes an AFA negotiation team for each letter of interest he/she receives.

(3) Makes the final decision for the Service to enter into an AFA or a successor AFA with a
tribe/consortium.

(a) If through successful negotiations an opportunity for an AFA exists, serves as the awarding official
for the AFA and signs the agreement.

(b) If Service programs the tribe/consortium requests are unavailable for negotiation, sends a letter to
the tribe/consortium informing them of his/her decision. The letter includes a written explanation of
his/her reasoning.

C. The AFA Negotiation Team:

(1) Reviews letters of interest and requests to negotiate an AFA received from tribes/consortia and acts
in good faith to provide timely responses (see section 5.8).
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(2) Assembles information the tribe/consortium requests consistent with 25 CFR part 1000, Subpart G
— Negotiation Process for Annual Funding Agreements.

(3) Works with National and/or Regional/CNO Native American Liaison(s) to determine
tribe’s/consortium’s eligibility to participate in tribal self-governance programs.

(4) Works with National and/or Regional/CNO Native American Liaison(s) to determine if our
programs are of special, geographic, historical, or cultural significance to participating tribes/consortia.

(5) Completes AFA assessments and submits the reports and recommendation to the Regional
Director/CNO Manager for consideration.

(6) If there is an opportunity to negotiate an AFA with a tribe/consortium, represents our interests
throughout the negotiations.

(7) Works with the Assistant RDs/CNO Assistant Manager for External Affairs and the
tribe/consortium to develop an outreach plan for each AFA. The plan must be consistent with the
process prescribed in 25 CFR part 1000, Subpart | — Public Consultation Process. If necessary, we may
release the draft AFA to the public for review and comment by publishing a notice of availability in
the Federal Register.

(8) Represents our interests during negotiations for successor AFAS.

(9) Participates in periodic reviews and AFA evaluations, as necessary.

(10) As necessary, monitors the overall AFA process and recommends RD/CNO Manager actions
consistent with 25 CFR part 1000 — Annual Funding Agreements Under the Tribal Self-Governance
Act Amendments to the Indian Self-Determination and Education Act.

(11) Develops and sends a recommendation to the RD/CNO Manager for the reassumption of any
Service program, if necessary. A finding of imminent jeopardy prompts this action consistent with 25
CFR part 1000, Subpart M — Reassumption.

(12) In the case of retrocession, negotiates with the tribe/consortium for the effective date of
retrocession and the amount of funding that it must return to the Service.

D. The Assistant RD/CNO Assistant Manager, External Affairs works with the AFA negotiation
team and assists in the development of an outreach plan for each AFA.

E. The National Native American Liaison Officer:

(1) Receives letters of interest and requests to negotiate an AFA from tribes/consortia and sends them
to the appropriate RD/CNO Manager.

(2) Provides support and assistance to any Region/CNO engaged in negotiations for an AFA when
they request support.

F. Regional/CNO Native American Liaison Officer:
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286

287 (1) If designated by the RD/CNO Manager, serves as a member of an AFA negotiation team.
288

289  (2) Works with the AFA negotiation team to determine tribe’s/consortia’s eligibility to participate in
290 tribal self-governance programs.

291

292  (3) Works with the AFA negotiation team to determine if our programs are of special, geographic,
293  historical, or cultural significance to participating tribes/consortia.

294

295 G. Project Leader:

296

297 (1) Unless the RD/CNO Manager directs otherwise, serves as the Service representative

298  responsible for responding to a tribe’s/consortia’s letter of interest and request to negotiate an
299  AFA.

300

301  (2) Unless the RD/CNO Manager directs otherwise, serves as the lead negotiator for negotiating
302 the AFA.

303

304  (3) Serves as the point of contact with the tribe/consortium for daily operation issues associated
305  with an AFA or successor AFA.

306

307 5.7 What programs may we include in an AFA?

308

309 A. Before January 1, consistent with sections 403(b)(2) and 403(c) of the ISDEA, the Secretary
310 lists programs in the Federal Register that may be eligible for inclusion in an AFA during the
311  following year . This list contains a broad array of Service programs and activities that occur
312  both on and off Service units. In general, we may negotiate activities that support the operation
313  of Service units and other Service programs.

314

315 B. Consistent with section 403(c) of the ISDEA, we may also negotiate for activities whether or
316  not they are on the Secretary’s annual list.

317

318 C. We may not negotiate for Service activities we consider inherently Federal functions as

319  described in section 5.51. They are also excluded from 403(c).

320

321 5.8 What factors should the AFA negotiation team consider before recommending Service
322  activities eligible for an AFA or during any subsequent AFA negotiations?

323

324 A. Impacts to Existing Service Employees. Service employees are our most valuable resource,
325  and any actions taken through an AFA that negatively impact their employment can have lasting
326  effects. We should avoid entering into AFAS that result in involuntary separation or

327  reassignments unless the agreement clearly demonstrates budgetary or operational efficiencies.
328

329  B. Direct, Indirect, and Total Costs for Administering an AFA. We should consider all costs
330 identified in 25 CFR 1000.137-142 associated with the development and administration of an
331  AFA before finalizing it. We should not enter into an AFA if the cost of the agreement exceeds
332 that of completing activities using Service employees. However, if the costs of entering into the
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AFA are equal to the costs when using Service employees, the intangible benefits may justify
entering into the AFA (see section 5.8E below for more information on intangible benefits).

C. Impacts on Service Capabilities or Operational Efficiencies. The AFA negotiation team
should advocate the establishment of AFAs with tribes/consortia where such agreements enhance
our capability to deliver our programs. The team should also advocate AFAs where they have the
potential to enhance our operational efficiencies. In general, the team should not advocate an
AFA if it would result in significant reductions in our capabilities or operational efficiencies.

D. Impacts on Volunteer Activities of Service Unit. Prior to and during AFA negotiations, the
AFA negotiation team should acknowledge volunteer contributions to a Service unit and assess
the potential impacts of an AFA on volunteer activities. To the degree possible, the AFA should
avoid negatively impacting the volunteer program of a Service unit. If we cannot avoid these
impacts, the AFA negotiation team and the tribe/consortium should identify mechanisms during
negotiations to mitigate any negative impacts to volunteer programs.

E. Intangible Benefits of an AFA with a Tribe/Consortium. The AFA negotiation team
should consider the intangible benefits associated with an AFA. For example, the development
of a strong and lasting partnership with a tribe/consortium may outweigh other factors. The
benefits of Native Americans performing Service activities with which they have a historical or
cultural nexus may substantially improve the effectiveness of a program.

F. Tribe/Consortium Capacity to Perform Service Programs through an AFA. One of the
intangible benefits of an AFA is to build a long-term working relationship between the Service
and a tribe/consortium and their tribal members. If the tribe/consortium lacks the capability or
staff expertise to perform the requested programs, the AFA negotiation team may advocate for
an agreement limited in scope. This limited agreement may provide the tribe/consortium the
opportunity to build capacity and expertise over time. On the other hand, an AFA may not be in
the best interest of Service and tribe/consortium relationships if the tribe/consortium does not
have capacity or expertise and only plans to complete Service programs by using non-tribal
members or private subcontractors.

G. State Coordination Issues. The AFA negotiation team should be sensitive to existing State-
Service relationships and any specific AFA issues that may be of concern to a State conservation
agency. We should closely coordinate with States on AFAs that potentially impact fish and
wildlife surveys or wildlife-dependent recreational use programs prior to finalizing the AFA.

H. Public Comments Expressed During Public Consultation Process. Following the public
consultation process, the AFA negotiation team should consider comments and suggestions they
receive from the public before finalizing an AFA with a tribe/consortium.

5.9 What are the major steps in the development of an AFA? Sections A through C below
and Exhibit 1 summarize the major steps for developing an AFA. Detailed information
concerning these steps is provided in 25 CFR part 1000, Subpart G — Negotiation Process for
Annual Funding Agreement, and 25 CFR part 1000, Subpart | — Public Consultation Process.
The AFA negotiation team should strive to comply with the timeframes for responses to
tribes/consortia.
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A. Information Phase. The information phase is the first step in developing an AFA. The
tribe/consortium usually initiates it with a letter of interest. (Exhibit 2 contains suggested
contents of the letter of interest.) Although this step is not mandatory, we encourage the
tribe/consortium to use it. The information phase is an opportunity for both parties to clarify their
positions, desires, needs, and concerns. By effectively using this phase, we may shorten time
spent in negotiations.

(1) Within 15 days of the receipt of the letter of interest, we must respond to the tribe/consortium
and provide the name of the Service representative.

(2) Within 30 days of the receipt of the letter of interest, we must take one of two actions:

(a) Program Available for Negotiation. If an opportunity exists to negotiate an AFA for a
Service program, we are obligated to provide the tribe/consortium any information requested in
their letter of interest plus additional budgetary and staffing information as described in 25 CFR
1000.172. Exhibit 3 contains the list of information we provide to the tribe/consortium at this
stage of the process. If the information is not available within 30 days, we must provide the
tribe/consortium with the date we will give them the information.

(b) Program Unavailable for Negotiation. If we determine the program is unavailable for
negotiation, we are obligated to provide the tribe/consortium with a written explanation of our
reasoning.

B. Negotiation Phase. We initiate the negotiation phase when the tribe/consortium submits a
written request to negotiate an AFA (25 CFR parts 173-179). Within 15 days of receiving this
request, the Service representative schedules a pre-negotiation meeting with the tribe to decide if
the program is available for negotiation. Within 10 days after convening the pre-negotiation
meeting, we must take one of two actions:

(1) Program Available for Negotiation. If the program is available for negotiation, we identify
the lead negotiator(s) and awarding official(s). Within 30 days of receiving the written request to
negotiate, the Service and the tribe/consortium agree to a date to hold an initial negotiation
meeting. We hold subsequent meetings with reasonable frequency and at reasonable times.
Exhibit 4 lists issues that we must address during negotiations (also see 25 CFR 1000.176). In
preparation for these negotiations, lead negotiators should develop a working knowledge of this
policy and 25 CFR part 1000. Once negotiations have been successfully completed, the Service
and the tribe/consortium prepare and either execute or disapprove an AFA within 30 days or by a
mutually agreed upon date.

(a) State Coordination. The Service and the State conservation agencies are full partners in the
management of fish and wildlife resources and wildlife-dependent recreational opportunities on
and near national wildlife refuges. States also have a vested interest in the administration of
national fish hatcheries. In recognition of our partnerships, we must fully coordinate the
development of an AFA with a tribe/consortium with State conservation agencies. This
coordination should take place early in the negotiation phase of the AFA.

(b) Public Participation Process. As part of the negotiation process, the Service and the
tribe/consortium should cooperatively develop an outreach plan to facilitate the public
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participation process. The outreach plan should be consistent with and supplemental to 25 CFR
1000, Subpart I — Public Consultation Process. When the Service or the tribe/consortium, or
both, believe it is necessary, we should release the draft AFA to the public for review and
comment locally and/or through publication of a notice of availability in the Federal Register.
We should incorporate specific elements of the outreach plan, such as plans for releasing the
draft AFA for public comment, into the AFA.

(2) Program Unavailable for Negotiation. If, after discussion, we determine the program is
unavailable, we will provide the tribe/consortium with a written explanation of our reasoning.

C. Execution and Distribution of the Final AFA.

(1) After all parties have signed the AFA, the Regional Director/CNO Manager sends a copy of
the AFA to the tribe/consortium and to the Director.

(2) The Director sends a copy to the Secretary, who in turn sends copies of the AFA to the House
Committee on Resources, Subcommittee on Native Americans and Insular Affairs, and the
Senate Committee on Indian Affairs.

(3) The effective date of the AFA must be no earlier than 90 days after the Secretary sends the
AFA to the congressional committees.

5.10 What funds can the Service make available for an AFA and what are their limitations?
The information in sections A and B below is only a brief summary. The negotiation team should
also refer to the detailed guidance about AFA funding found in 25 CFR 1000.137-142 during
AFA negotiations.

A. Types of Funds. In general, both direct and indirect costs of administering a Service program
are eligible for AFA funding. We are not required to include management and support funds
from the Regional/CNO or Washington offices unless the tribe/consortium is planning to
complete the work of those offices.

B. Funding Limitations.

(1) The amount of funding is subject to the availability and level of congressional appropriations
to the Service for the program or activity the AFA covers. In addition, the AFA may not exceed
the amount of funding we would have spent for direct operations, indirect support, and
management of those programs and activities for that year;

(2) The AFA must not include funding for programs we still perform;

(3) AFA funds may only be spent for costs associated with programs in AFAs with self-
governance tribes/consortia; and

(4) All AFAs must include a prohibition against using AFA funds to lobby Congress or others.

5.11 What happens if the Service and tribe/consortium cannot reach agreement on an
AFA?
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A. Within 30 days of the mutually agreed upon date for completing negotiations, the Service and
the tribe/consortium may each make a last and best offer to the other party.

B. If we do not reach agreement within 15 days of the last and best offer, the Regional
Director/CNO Manager must provide a written explanation to the tribe/consortium explaining
the reasons for not entering into an AFA. The explanation should include a statement regarding
appeal or review rights under 25 CFR part 1000, Subpart R- Appeals.

C. The tribe/consortium has 30 days from receiving our written explanation to file an appeal.

5.12 What are the major components of an executed AFA? Exhibit 5 lists the major
components of an executed AFA. Since each AFA is a legally binding document, it must be
thorough and address all the issues associated with its administration. Our contract specialists
and Regional/CNO Solicitors also should review the AFA. Since each situation is different, the
actual components of individual AFAs will vary to some degree.

5.13 How can the Service ensure quality and timeliness in the performance of Service
programs in an AFA? We can assure quality and timeliness by developing operational
standards, using an AFA annual work plan, performing periodic service reviews, and conducting
a thorough annual AFA evaluation (see sections A through D below). The development of these
four components to an AFA allows us to provide periodic constructive feedback to the
tribe/consortium. We need these instruments to accurately assess the tribe’s/consortium’s overall
performance during the annual AFA evaluation.

A. Operational Standards. To ensure quality, activities tribes/consortia complete under an AFA
should meet professional or industry standards. Where professional or industry standards exist
for AFA activities, we should adopt and incorporate them into the AFA. Where professional or
industry standards do not exist for AFA activities, the AFA negotiation team, in consultation
with the tribe/consortium, should develop and incorporate them into the AFA.

B. AFA Work Plan. The AFA negotiation team should develop an AFA work plan in
cooperation with the tribe/consortium and incorporate it into the AFA. This work plan is
designed to provide good quality guidance to the tribe/consortium and help ensure both the
timeliness and completion of the various elements of AFA activities.

C. Periodic Service Reviews. Over the course of the year, the Service unit project leader should
conduct periodic reviews to ensure that the tribe/consortium is completing our programs on time
and in a quality manner. These reviews may be informal, or the project leader may establish a
formal process. The negotiation team should prescribe the timing and methodology of these
periodic reviews with the tribe/consortium in the AFA.

D. AFA Evaluation. At least 90 days before an AFA expires, the AFA negotiation team should
convene with tribe/consortium representatives to evaluate the previous year’s accomplishments.
The team should negotiate the methodology for this evaluation with the tribe/consortium prior to
finalizing an AFA, and prescribe the elements of the evaluation in the AFA. The AFA
negotiation team and the tribe/consortium can use the results of this evaluation when entering
into negotiations for a successor AFA.



525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572

AFA Policy DRAFT incorporating PDM comments -- 4-12-06

5.14 What happens if an AFA expires before the effective date of the successor AFA?
Whenever possible, the effective date of a successor AFA should be on or before the expiration
date of the current AFA. If that is not possible, the tribe/consortium may continue to carry out
the program(s) authorized under the current AFA to the extent resources permit. At the time we
negotiate the AFA or in a subsequent amendment, we should work with the tribe/consortium to
agree to terms to follow in these circumstances. During this extension period, the current AFA
remains in effect. Nothing in this section authorizes us to continue an AFA beyond the
completion of the program(s) the AFA or amended AFA authorize.

5.15 What is the process for negotiating a successor AFA? Although not mandatory, we
prefer a written request to initiate the negotiation of a successor AFA because it is in the best
interest of all parties. A written request documents the precise date of the request. If either party
anticipates a significant change in an existing program in the AFA, it should notify the other
party of the change in writing at the earliest possible date so that the other party may plan
accordingly. The Service and tribes/consortia should generally use the terms of the existing AFA
to expedite and simplify both the exchange of information and the negotiation process. The
process for negotiating a successor AFA should be the same process described in 25 CFR part
1000 and in sections 5.9 —5.11.

5.16 What modifications may the Service and tribes/consortia make to an AFA or to a
successor AFA?

A. Amendments to an AFA. We can amend the terms and conditions of an AFA any time
during the year as long as both the Service and the tribe/consortium agree. When both parties
accept the language of the amendment, the Service will send it to the signatories of the original
agreement for execution.

B. Waiver of Regulations. In addition to requesting a waiver of regulations during the
negotiation process, the tribe/consortium may request a waiver of DOI regulations applicable to
the Service program, in whole or in part, as a modification to an existing or a successor AFA.
Regulations at 25 CFR part 1000, Subpart J — Waiver of Regulations, specify the procedures the
tribe/consortium must follow to request a waiver.

5.17 If the tribe/consortium is not performing the program as planned, what actions may
the Service or the tribe/consortium take following the execution of an AFA or successor
AFA?

A. Retrocession. The tribe/consortium may voluntarily return a program to us prior to the
expiration date of the AFA. Following this action, we must negotiate with the tribe/consortium
on the date of the return and the amount of funding they should return to us for the operation of
the retroceded program. Regulations at 25 CFR part 1000, Subpart N — Retrocession, provide
specific procedures for retrocession.

B. Reassumption.

(1) Upon a finding of imminent jeopardy to a trust resource or a natural resource, we may
reassume the program without the consent of the tribe/consortium.
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(2) Upon a finding of imminent jeopardy to public health and safety, we must immediately
reassume the program with or without the consent of the tribe/consortium.

(3) Specific procedures for reassumption are found in 25 CFR part 1000, Subpart M —
Reassumption.

5.18 How are disputes between the tribe/consortium and the Service concerning AFAs
resolved? Regulations at 25 CFR part 1000, Subpart R — Appeals, govern the resolution of
disputes during negotiation and implementation of AFAs. To the extent possible, the Service and
the tribe/consortium should seek all means of dispute resolution before the tribe/consortium files
an appeal.

5.19 Is there a contracting preference for programs of special geographic, historical, or
cultural significance? Yes. The ISDEA gives us the discretion to award eligible AFAs on a
noncompetitive basis for programs of special geographic, historical, or cultural significance.

5.20 What happens if more than one tribe is eligible to enter into an AFA for programs on
a Service unit? If we receive requests from different tribes/consortia for the same program(s) on
a Service unit, we may allocate the program(s) among the eligible tribes/consortia or select a
single tribe/consortium with whom to negotiate an AFA.
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512 FW 5
Exhibit 1

Negotiation Steps for
Annual Funding Agreements
With Native American Tribes or Consortia

Information Phase
(Optional on Behalf of Tribe/Consortium)

Before January 1, the Secretary of the Interior publishes a list of programs eligible for
inclusion in annual funding agreements during the following year.

We receive the letter of interest from tribe/consortium. Any office, ranging from field
stations to the Director’s Office, may receive the letter.

A. Letter is immediately sent to appropriate Regional Director/CNO Manager.

B. Regional Director/CNO Manager appoints Service representative and AFA
negotiation team.

C. AFA negotiation team notifies any other Bureau requiring notification and
participation in this negotiation.

Within 15 days of receipt of letter of interest from
tribe/consortium

—] =

Regional Director/CNO Manager notifies tribe/consortium in writing of name of
Service representative.

Within 30 days of receipt of letter of interest from
tribe/consortium

R =—

AFA negotiation team completes AFA assessment and forwards subject assessment and
recommendation to Regional Director/CNO Manager.

Regional Director/CNO Manager provides the tribe/consortium information they
requested in their letter of interest and information prescribed by this policy;

OR
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Regional Director/CNO Manager provides the tribe/consortium a written explanation of
why the information is not available or why we are not providing it, and the date by
which we will send the tribe/consortium the information.

OR

Regional Director/CNO Manager provides the tribe/consortium a written explanation
why the program is unavailable for negotiation.

Negotiation Phase

Service receives request to negotiate from tribe/consortium. Any office ranging from
field stations to the Director’s Office may receive the letter.

A. Send request immediately to appropriate Regional Director/CNO Manager.

B. If not completed in information phase, Regional Director/CNO Manager appoints
Service representative and AFA negotiation team.

C. AFA negotiation team completes preliminary AFA assessment and sends the
assessment and preliminary recommendation to Regional Director/CNO Manager.

Within 15 days of receipt of request to negotiate from
tribe/consortium

o R =

If the requested program is contained on the Secretary’s list (section 405(c)) and if the
preliminary AFA assessment concludes that it is available for negotiation, the Regional
Director/CNO Manager notifies the tribe/consortium in writing of names of Service
representative, lead negotiator(s), and the awarding official(s);

OR

If the program is potentially of a special geographic, cultural, or historical significance
to a tribe/consortium, the Service representative schedules a pre-negotiation meeting
with the tribe/consortium as soon as possible.

Within 10 days of convening pre-negotiation meeting

N ———

Based on information obtained at pre-negotiation meeting, AFA negotiation team
finalizes AFA assessment and sends the assessment and recommendation to Regional
Director/CNO Manager.
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If the program is available for negotiation, the Regional Director/CNO Manager
notifies tribe/consortium in writing of the names of Service representative, lead
negotiator(s), and the awarding official(s);

OR
If the program is unavailable for negotiation, the Regional Director/CNO Manager

provides the tribe/consortium with a written explanation of why the program is
unavailable for negotiation.

Within 30 days of receipt of “letter to negotiate” from tribe

Step 10.

i%

If the program is available for negotiation, the Service representative and the
tribe/consortium agree to a date to conduct an initial negotiation meeting. Subsequent
meetings will be held with reasonable frequency and at reasonable times.

Within 30 days of completing negotiations (or by mutually agreed

upon date which provides for public review of the draft AFA)

I N =—

Step 11. The Service and tribe/consortium prepare and execute or disapprove an AFA.

Step 12.

If both parties reach an agreement, the Regional Director/CNO Manager sends the final
AFA with original signatures to the tribe/consortium, the Director, and the Secretary.
Ninety days prior to its effective date, the Secretary provides copies of the AFA to the
House Committee on Resources, Subcommittee on Native Americans and Insular
Affairs, and the Senate Committee on Indian Affairs.

OR

If both parties do not reach an agreement, the Service and tribe/consortium may each
make a last and best offer to the other party.

Within 15 days of last and best offer

I N =——

If both parties reach an agreement, the negotiation team sends the final AFA with
original signatures to the tribe/consortium, the Director, and the Secretary. Ninety days
prior to its effective date, the Secretary provides copies of the AFA to the House
Committee on Resources, Subcommittee on Native Americans and Insular Affairs, and
the Senate Committee on Indian Affairs.

OR
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If the Service or the tribe/consortium does not accept the last and best offer, the
Regional Director/CNO Manager provides a written explanation to the tribe/consortium
describing our reason(s) for not entering into an AFA for the requested program that
includes a statement regarding appeal or review rights per 25 CFR part 1000, Subpart
R-Appeals.

Within 30 days of receipt of Service’s written explanation

e N

Tribe/consortium must file an appeal according to 25 CFR part 1000, Subpart R-
Appeals.
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512 FW 5
Exhibit 2

Suggested Contents for
Letter of Interest
AFA Negotiations

A. Program or programs the tribe/consortium is interested in negotiating under an AFA,;

B. Preliminary brief explanation of the cultural, historical, or geographic significance to the
tribe/consortium of the program, if applicable;

C. The scope of activity that a tribe/consortium is interested in including in an AFA;

D. Other information that may assist the Service in identifying the program or programs that
are included or related to the tribe/consortium’s request;

E. A request for information that indicates the type of program and/or description of
information that will assist the tribe/consortium in pursuing the negotiation process;

F. Naming a designated tribal contact;

G. A request for information on any funds that may be available within the Service or other
known possible sources of funding for planning and negotiating an AFA;

H. A request for information on any funds available within the Service or from other sources
of funding that the tribe/consortium may include in the AFA for planning or performing
programs or activities; and

I. Any requests for technical assistance the Service will provide in preparing documents or
materials that may be required for the tribe/consortium in the negotiation process.
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512 FW 5
Exhibit 3

Service Information We Provide
to Tribe/Consortium in Response to
Letter of Interest

A. Information regarding program, budget, staffing, and locations of the offices
administering the program and related administrative support program identified by the
tribe/consortium;

B. Information contained in the previous year's, present year's, and next year’s budget
proposed by the President at the national program level and the Regional/local level;

C. If appropriate, when the Service will be available to meet the tribal representatives to
explain the budget information provided,;

D. Information used to support budget allocations for the programs identified (e.g. full-time
equivalents and other relevant factors);

E. Information used to operate and/or evaluate a program, such as statutory and regulatory
requirements and program standards;

F. If applicable, information regarding how a program is administered by more than one
Bureau, including a point of contact for information for the other Bureau(s); and

G. Other information requested by the tribe/consortium in its letter of interest.

H. Naming a designated contact.
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512 FW 5
Exhibit 4

Issues That Must Be Addressed
during
AFA Negotiations

A. The specific tribe/consortium proposal(s) and intentions;

B. Legal or program issues that the Service or the tribe/consortium identifies as concerns;

C. Options for negotiating programs and related budget amounts, including mutually
agreeable options for developing alternative formats for presenting budget information to the
tribe/consortium;

D. Dates for conducting and concluding negotiations;

E. Protocols for conducting negotiations;

F. Responsibility for preparing a written summary of the discussions; and

G. Responsibility for preparing an initial draft of the AFA.
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Major Components of an
Executed Annual Funding Agreement

Title of Document
Purpose of Agreement
Authorities
Legislative
Code of Federal Regulations
Other
Definitions
Description of Activities Covered
Monitoring, Evaluation, and Quality Control
Operational Standards
AFA Annual Work Plan
Periodic Service Reviews
Annual AFA Evaluation
Administration of Funds
Use of Service Facilities and Equipment (if applicable)
AFA Outreach Plan
Other Administrative Provisions
Regulations that Govern the Agreement
Federal Tort Claims Act
Trust Responsibility and Sovereign Immunity

Retrocession, Reassumption, and Expiration

512 FW 5
Exhibit 5
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Amendments and Correction
Effective Date and Term

Signatories



