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SUMMARY

ThisPetition, filed by Public Employeesfor Environmental Responsibility (“PEER”), the Center for Biologicd
Diversity, the Desert Tortoise Council, and Citizens For Mojave Nationd Park, requeststhat the Department
of thelnterior and the Nationa Park Service promulgate regulations governing hunting in the Mojave Nationd
Presarve in the State of Cdiforna. Specificdly, this petition seeks the following regulaions.

(& Hunting isdlowed only for big game animals and upland game birds, as such species are defined by
State regulations, during the seasons established by the State of Cdifornia Department of Fish and
Game.

(b) In no case will any hunting be permitted from the period beginning on March 1 and ending on
September 30 of each year.

(c) Thedischarge of riflesis prohibited within one mile of the Hole-in-the-Wall Visitor Center, Mid-Hills
campground, the Granite Mountains Natura Reserve, the Soda Springs Desert Study Center, the
communities of Kelso and Cima, Kelso Dunes, and Piute Creek.

Such regulations are necessary to bring the Department of the Interior and the Nationd Park Service into
compliance with the Genera Management Plan for the Mojave Nationd Preserve, the Recovery Plan for the
threatened desert tortoise, Nationa Park Service management policies, and the terms of the operative

Biologica Opinion for the Presarve.

On October 31, 1994, Congress established the Mojave National Preserve in the State of Cdifornia. 108
STAT. 4489. The California Desert Protection Act (CDPA) (P.L. 103-433) directed that the Secretary of
the Interior administer the Mojave Nationd Preserve as part of the nationd park syssem. The CDPA further
mandated that the Secretary permit hunting within the Preserve. The CDPA authorizes the Secretary to
“...desgnate areas where, and establish periods when, no hunting...will be permitted for reasons of public
safety, adminigtration, or compliance with provisons of gpplicable law.” 16 U.S.C. 410aaa-46.

On December 28, 2000, the Nationa Park Service (NPS) announced the adoption of new Management
Policies, known as Management Policies2001. The Policiesrequire that the NPS publish specid regulations
togovernhuntingin dl areas of the nationa park syslem where hunting isauthorized inlaw asather amandated
or discretionary activity. NPS Management Policies8.2.2.6. The Mojave National Preserveis an areaof
the nationd park system in which hunting is mandated by law.



On June 22, 2001, the NPS announced the availability of the Abbreviated Final Environmenta Impact
Statement (EIS) and Genera Management Plan (GMP) for the Mojave Nationd Preserve. 66 FR 33537.
That document dtates that the NPS would “begin the promulgation process for federa regulations in 36
CFR...” to govern hunting in the Mojave Nationd Preserve.  On July 6, 2001, the U.S. Fish and Wildlife
Searvice (USFWS) issued aBiologica Opinion for theMojave EISGMP (BO 1-8-00-F-36). TheBiologicd
Opinion based its conclusion of “no jeopardy” to the desert tortoise, in part, on the understanding that hunting
in the Mojave Nationa Preserve “[I]n accordance with NPS regulations at 36 CFR...” islimited to“upland
game birds and big game during the seasons designated for these species by the California Department Fish
and Game”  On September 21, 2001, the NPS Regiond Director responsible for the Mojave Nationa

Preserve signed the Record of Decision for the Mojave Abbreviated Final EISSGMP.

The NPS possesses the power to promulgate specid rulesfor hunting. NPS Management Policies, adopted
pursuant to the Organic Act of August 25, 1916 (16 U.S.C. 1 et seq.), require that the Mojave Nationa
Preserve promulgate specia rulesfor hunting.  The Secretary’ s obligations under the Endangered Species Act
(16 U.S.C. 1531 et seq.) place an affirmative responsbility on the NPSto promulgate specid rulesfor hunting.
But the NPS has not initiated the process for rulemaking to govern hunting in the Mojave Nationd Preserve,
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To the Director, National Park Service:

Petition for Rulemaking

Public Employeesfor Environmental Responsbility (“PEER”), the Center for Biologica Diversity, the Desart
Tortoise Council, and Citizensfor Mojave Nationa Park, pursuant to the Administrative Procedures Act (16
U.S.C. 553 (€)) and Department of the Interior regulations (43 C.F.R. Part 14), hereby petition the National
Park Service (NPS) to govern through rulemaking the activity of hunting within the Mojave National Preserve,
Cdifornia, an areaof the national park system. The Administrative Procedures Act directsthat “[E]ach agency
(of the Federd Government) shdl give an interested person theright to petition for theissuance...of arule” 5
U.S.C. 553.

Standing to File. PEER isan IRS 501(c)(3) nonprofit organization incorporated under the laws of the
Didtrict of Columbia. PEER serves the professond needs of the local, State, and federal employees—the
scientigts, hydrologists, biologists, and rangers —charged with the protection of America s environmental
resources, including the resources within the nationd park sysem.  Assuch, PEER is*an interested person”
under the Adminigtrative Procedures Act.



The Center for Biological Diversity isan organization that seeksto protect and restore the endangered species
and wild places of North America and the Pacific, including such resources within the nationa park system,
through science, policy, education, citizen activism, and environmenta law. The Center for Biologica Diversty
has over 6,000 members, many of whom reside in Cdifornia The Center for Biologica Diverdty is “an
interested person” under the Administrative Procedures Act.

The Desert Tortoise Council is a private non-profit organization whose god isto ensurethe surviva of viable
populations of desert tortoise throughout its range, including within the Mojave Nationd Preserve. The
Desert Tortoise Council is“an interested person” under the Adminigtrative Procedures Act.

Citizens For Mojave Nationd Park, located in Barstow, Cdifornia, is the only non-profit conservetion
organization dedicated solely to the crestion and protection of the Mojave Nationd Preserve. Thegroup has
300 members, many of whom regularly vist, use, and enjoy the Preserve.  CitizensFor Mojave Nationd Park
is“an interested person” under the Adminigtrative Procedures Act.



ARGUMENTSIN SUPPORT OF PETITION

|. CONGRESSAUTHORIZED THE SECRETARY OF THE INTERIOR TO REGULATE
THE AREASUNDER THE JURISDICTION OF THE NATIONAL PARK SERVICE

The Organic Act of the Nationa Park Service of August 25, 1916 directs the Secretary of the Interior to
“regulaethe use of the Federa areasknown asnationa parks, monuments, and reservations. ..by such means
and measures as conform to the fundamenta purpose of the said parks, monuments, and reservations, which
purpose is to conserve the scenery and the naturd and historic objects and the wild life therein and to
provide for the enjoyment of the samein such manner and by such means aswill leave them unimpaired for
the enjoyment of future generations.” (emphasisadded) 16 U.S.C. 1.

The Organic Act further directs the Secretary to * make and publish such rulesand regulationsashe may deem
necessary or proper for the use and management of the parks, monuments, and reservations under the
jurisdiction of the Nationd Park Service...” 16 U.S.C. 3.  The regulations published pursuant to this
authority are found at Title 36 Code of Federa Regulations (CFR), Chapter I.

In addition to the Organic Act, in the 1970 General Authorities Act, Congress directed that “each area of the
nationa park system shal be administered in accordance with the provisions of any statute made specificaly
gpplicabletothat area” 16 U.S.C. 1c(a). In 1978, Congressreinforced section 1 of the Organic Act with

these provisons.

Congress declares. ... [that the] national park system [shadl be] preserved
and managed for the benefit and inspiration of dl people of the United
States...[and] directs that the promotion and regulation of the various
areas of the nationd park system....shdl be consstent with and founded in
the purpose established by Section 1...to the common benefit of dl the
people of the United States.

The authorization of activities shal be condrued and the protection,

management, and adminigtration of these areas shdl be conducted in light
of the high public vaue and integrity of the nationd park system and shal
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not be exercised in derogation of the values and purposes for which these
various areas have been established except as may have been or shall be
directly and specificaly provided by Congress.

16 U.S.C. 1a-1 (commonly referred to as the Redwood Amendments).

Theideaof “parksassanctuariesfor wildlife’ reverberates throughout the early history of the nationa parks
and the Nationd Park Service. The first formad regulations for the nationd park system, published in the
Federd Regiger’ sfirst volumein 1936, included the statement that “[t]he parks and monuments are sanctuaries
for wildlife of every sort, and dl hunting, or the killing, wounding, frightening, capturing of wildlife...is
prohibited.” 1 Fed. Reg. 791 (1936).

Soon theresfter, Congress established areas of the nationd park system inwhich the Secretary wasrequired to
alow recregtiond or sport hunting. One of the earliest examples was Cape Hatteras National Seashore,
North Carolinain 1940. See 54 Stat. 702.

In 1974 Congress designated the first nationa park system aress titled “nationa preserves’ in Texas (Big
Thicket) and in Horida (Big Cypress).  In al respects, nationa preserves were to be administered in
accordance with the Organic Act and the 1970 Genera Authorities Act, asamended. Nationa preserves
were not “lesser areas’ of the nationa park systlem. Congress laid out the criteria for nationa preserves
generdly. Congresssaid*“[T]hebasicthrust of theseareas (i.e. nationd preserves) should bethe preservation
of the naturd vaues which they contain.  They might differ, in some respects, from nationd parks and
monuments insofar as adminigrative policies are concerned. Hunting, for example, subject to reasonable
regulation by the Secretary, could be permitted to the extent competiblewith the purposesfor whichthearea
is established.” (emphasis added) p. 6, S. Rpt. No. 93-1128 (August 22, 1974).

From the very inception of the nationd preserve concept, Congress expected the Secretary of the Interior to
apply reasonabl e regulationsto the conduct of authorized sport hunting.  Congress authorized sport huntingin
the preserves and many other areas of the national park system. But Congressaso viewed authorized hunting
as subject to NPS oversight so asto protect the fundamenta purpose that binds al areas of the nationa park



system together.

I[I. CONGRESSAUTHORIZED THE SECRETARY OF THE INTERIOR TO REGULATE
HUNTING IN THE MOJAVE NATIONAL PRESERVE FOR PUBLIC SAFETY,
ADMINISTRATION, OR COMPLIANCE WITH PROVISIONSOF APPLICABLE LAW

On October 31, 1994, Congress enacted the California Desert Protection Act (CDPA). 108 Stat. 4471.

The CDPA, among other things, designated a 1,419,000- acre M ojave Nationd Preserve, comprisedlargely of

federd landsformerly administered by the Bureau of Land Management. TheMojaveNationd Preserveisan

areaof the nationa park system, and Congress directed that the Secretary administer the Preserve asan area

of the national park system. See Sec. 506(a), CDPA. 16 U.S.C. 410aaa-46(3). Exhibit 1.

The Senate passed a verson of the bill that did not authorize hunting in what was originaly proposed as
“Mojave National Park.” SeeS. Rpt. 103-165 (October 26, 1993). The House enacted aversion of the
bill that caled the new area “Mojave Nationa Preserve’ and authorized sport hunting there. The House

verson prevailed, and the CDPA contains the following provison:

SEC. 506. Administration of Lands.

(b) The Secretary shdl permit hunting...on lands and waters within the
preserve designated by this Act in accordance with applicable Federa
and State laws except that the Secretary may designate areas where,
and establish periods when, no hunting. . .will be permitted for reasons
of public safety, adminigration, or compliance with provisons of
goplicable law.  Except in emergencies, regulations closng areas to
hunting. .. pursuant to this subsection shdl be put into effect only after
consultation with the appropriate State agency having responsibility for
fish and wildlife

16 U.S.C. 410aaa-46.

The CDPA confers clear authority upon the NPS to promulgate regulations governing hunting in the Mojave
Nationd Preserve.  However, that authority may be used only for purposes specified in the CDPA: public
safety, adminigtration, or compliance with applicablelaw. Whilethe CDPA providesthat the gamelawsof the
State of Cdiforniageneraly apply to personsengaged in sport hunting in the preserve, the CDPA providesthat
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the NPS, for the above-listed purposes, may modify State-imposed conditions that govern hunting in the
Preserve. . The NPS may promulgate such regulaions without the consent of the State but “only after
consultation with the appropriate State agency...” Ibid.  In emergencies, the NPS may promulgate hunting
regulationswithout consulting withthe State.  For the purposes of the CDPA, the appropriate State agency is
the Cdifornia Department of Fish and Game.

The CDPA datesthat “[N]othinginthisAct shal be congtrued as affecting the jurisdiction or responsbilities of
the States with respect to fish and wildlife on Federd |ands and waters covered by thistitle...” Ibid. This
sentence, viewed in isolaion, could support a counter-argument to this petition thet the State of Cdifornia
retains an absolute right to manage wildlife in the Mojave Nationa Preserve. Such an interpretation is not
feasblein light of established rules of congtruction that require the NPSto consider Section506 of the CDPA
initsentirety. The firgt two sentences of Section 506(b) vest clear power with the Secretary to do what
petitioners seek of the NPS.

The CDPA provides that the Secretary may promulgate regulations closing areas to hunting in the Mojave
Nationa Preserve. The CDPA dlowsthe NPSto close certain placesin the Preserveto hunting, or to specify
periods (i.e. times of the day or year) when no hunting may occur. Regulatory closures of elther kind could
apply to some or al species of wildlife subject to hunting under the game laws of Cdifornia

The Secretary’ s power to effect such regulationsis limited. The CDPA requires that designating areas or
times when no hunting may occur in the Preserve must serve one of three specific purposes. public safety,
adminigtration, or compliancewith applicablelaw. The petitionersrequest that the NPS promulgate regul ations
to serve the three specific purposes and only the three purposes.  Each purposeis explained as follows.

A. Public Safety

For purposes of public safety, the CDPA empowers the NPS to regulate the discharge of wegpons in
connection with hunting.  Public safety meansto protect human life and property from harm, injury, or death.
Thus, the CDPA implicitly authorizes the NPSto limit the discharge of weaponsin connection with hunting in
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the vicinity of developed or occupied areas, including but not limited to campgrounds, habitations, roads,
research gations, pipdines, and smilar facilities. The discharge of wegpons in connection with hunting isthe
only legal weapons discharge now alowed in the Preserve under 36 CFR 2.4(3)(1) and (2). The NPSmay
adopt a rule to specify places and times where such otherwise lega wegpons discharge in connection with
hunting will be prohibited to protect public safety. The NPSisaware of this authority and responsibility as
evidenced by the following statement in the Abbreviated Find EIS and GMP for the Preserve:

The Cdifornia Desert Protection Act provides that the National Park
Service may designate areas where no hunting is alowed for reasons of
public safety.  As more visitors come to Mojave Nationd Preserve for
recreationa park vidtsit isour repongbility to ensure their safety. Our
proposa to eliminate shooting of rifleswithin one mile of developed areas
isdueto thewdl known fact that bullets fired from riflesmay travel asfar
asonemile

Abbreviated Fina EIS and GMP, NPS Response to Public Comments, Response to Comment 7 under
“Hunting, Fishing and Trapping.” See Exhibit 2, p.22 of 42.

The NPS recogni zesits obligation and power to ensure the safety of the public. We petition that the NPS
discharge its obligation.

B. Adminidraion

The CDPA authorizes that the NPS “...may designate areas where, and establish periods when, no
hunting...will be permitted for reasons of ...adminigration.” 16 U.S.C. 410aaa-46. The CDPA does not
define the term “adminidration.”  In its common usage, “adminigtration” means “to manage,” which in turn

means“to handle, control; asoto direct or carry onbusinessor affairs.” The Merriam Webgter Dictionary 28,

445 (1994 edition).  Congress authorized hunting in the Preserve but gave the Secretary both the power to
regulate hunting in the Preserve and three specific purposes for doing so.  If Congress wished to vest
complete and exclusive control over hunting in the Preserve with the State of Cdifornia, Congress could have
done s0. Instead, Congress chose to subject hunting to overriding NPS rules that serve to adminiter the

Mojave Nationd Preserve as afull areaof the nationd park system.
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Asamatter of law and palicy, the NPS god at Mojave Nationa Preserve, and throughout the nationa park
system, is to “preserve natura resources, processes, systems, and vaues...in an unimpared condition, to
perpetuatethar inherent integrity...” NPSManagement Policies Chapter 4. See Exhibit 3. Thisgoa applies
equdly to aYelowstone, in which hunting is drictly proscribed, and to a M ojave where hunting is mandated.

NPS Management Policiesprescribethat in ALL areasof the system, “[N]atural resourceswill be managed to
preserve fundamenta physica and biologica processes, aswell asindividud species, and plant and anima
communities.  The Service will not attempt to solely preserve individua species (except threatened or
endangered species) or individua natural processes, rather it will try to maintain al the components and
processes of naturally evolving park ecosystems, including natura abundance, diversity, and geneticintegrity of
the plant and anima speciesnativeto thoseecosystems.” NPSManagement Policies20014.1.  SeeExhibit
3. Thispalicy applies to the Mojave Nationa Preserve and al areas of the nationa park system, including
those in which Congress authorizes hunting.

Management Policiesdirect that when harvesting of animas (e.g., by hunting) isdlowed in apark, the Service
will dlow harvesting when “the Service has determined that the harvesting will not unacceptably impact park
resourcesor natura processes, including the natural distributions, densities, age- dassdidribution, and behavior
of ...” harvested species or of native species that use or are used by the harvested species.  NPS
Management Policies4.4.3. See Exhibit 3.

Under the game laws of the State of Cdifornia, persons with licenses from the State may take animals
traditionaly classed as game during specified seasons but may aso take nongame animas and varmints.
Varmintsinclude skunks, badgers, coyotes and thelike. The take of such wildlife may occur virtudly year-
around and with few, if any, State of Cdiforniaimposed restrictions. (Note that because of public referenda,
Cdifornialaw does not permit the take of mountain lion and the prohibition appliesto members of the public

hunting in the Mojave Nationa Preserve))

Wildlife dassed as non-game animdls, predators, or “varmints’ under Cdifornialaw, isvaued very differently
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by the NPSin areas of the nationd park system.  Such wildlifeisintegrad to hedthy, intact, and functioning
ecosystems — the perpetuation of which isthe overarching god of the NPSin the Mojave National Preserve.
Such wildlifeis an important attribute for park visitors to observe and enjoy under naturd conditions.  While
such wildlife may be wantonly daughtered under Cdifornia law, the NPS must administer or manage it
differently than State game laws provide.

The NPS recognizes this principle, having stated the following in the Abbreviated Find EISand GMPfor the

Presarve:

In light of the management recommendationsinthe U.S. Fish and Wildlife
Service' s Desart Tortoise Recovery Plan, the mission and purpose of the
Nationd Park Service, and the enjoyment of al park visitors, predator
hunting would be diminated in Mojave Nationd Preserve. This will be
incorporated by the Nationa Park Service in specific 36 CFR
regulations....

Abbreviated Find EIS and GMP, NPS Response to Comment on Predator Hunting. See Exhibit 2,
pp. 22-23 of 42.

Petitioners seek that the NPS promulgate a specia regulation congstent with the above commitment.

C. Provisonsof Applicable Law

The last purpose for which Congress authorized the Secretary to regulate hunting in the Mojave Nationd
Preserve isto comply with the provisons of applicablelaw. Theessentid law in this case isthe Endangered
Species Act (ESA) (16 U.S.C. 1531 et seq.). Thislaw is especidly relevant because vast aress of the
Mojave Nationa Preserve are designated as critical habitat for desert tortoise (Gopherus agassizii). The
USFWS haslisted the Mojave population of the tortoise asathreatened species.  The discharge of weapons
has been determined to be aleading cause of human-caused mortality tothespecies.  Protecting the desert
tortoise from gunshots during crucid spring and fal seasonswhen tortoise are more likely to be above ground
supports limiting hunting so the NPS may comply with obligationsimposed on it under the ESA.  Argument
IV will explain this purpose in detail.
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[11. CURRENT NATIONAL PARK SERVICE MANAGEMENT POLICIES
REQUIRE THAT HUNTING WITHIN THE MOJAVE NATIONAL
PRESERVE BE GOVERNED BY FEDERAL SPECIAL REGULATIONS

On December 28, 2000, the NPS announced the adoption of revised Management Policies2001. The
revised policy manud dates that “[Plolicy sets the framework and provides direction for al management
decisons.” Introduction - Management Policies2001. Exhibit4. Thelntroduction Pageto themanua sates
“[T]his volume is the basic Service-wide document of the National Park Service. Adherence to policy is
mandatory unless specificaly waived or modified by the Secretary, the Assstant Secretary (of Fish and
Wildlife and Parks), or the Director. ”

The NPS Management Policies 2001 prescribe:

Hunting and trapping, whether it takes place as a mandated or
discretionary activity, will be conducted in accordance with federd law
and applicable laws of the Sate or states in which a park is located.

However, except for Alaska park units (which are subject to regulations
published at 36 CFR Part 13), the park in which it occurs must also
publish special regulationsto gover n the activity, and thoseregulaions
may be more redrictive than agpplicable state regulations. (emphass
added).

NPS Management Policies 2001 8.2.2.6. See Exhibit 4.
The NPS publishes specia regulationsthat govern aparticular areaof the national park system at 36 CFR Part
7. Inviolation of NPS Management Policies, the NPS has failed to publishaspecid regulaion governing

hunting in the Mojave National Preserve at 36 CFR Part 7 or in any other part of 36 CFR.  The NPS policy
requiring a specid regulation applies to the Mojave Nationd Preserve.

Petitioners can only speculate asto why the NPS adopted this policy requirement. Perhapsthe policy serves
to ensure that individua aress of the nationd park system give thoughtful consideration, with forma public
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involvement, to the nature and extent of hunting in parks where Congress authorized hunting. Proposing and
promulgating a specid regulation compels both outcomes.  Petitioners leave it to the NPS to conclusvely
describethe reasoning behind the policy. Petitioners state only that the NPS adopted thispolicy ddliberately,
and after review of public comments, some of which specificdly highlighted thisrequirement.  Petitioners seek
for the Mojave Nationa Preserve no more than NPS Management Policies 2001 require.

IV. THE BIOLOGICAL OPINION OF THE SECRETARY FOR THE MOJAVE
NATIONAL PRESERVE MANAGEMENT PLANISBASED, IN PART,ON NATIONAL
PARK SERVICE RESPONSIBILITY TO GOVERN HUNTING IN THE PRESERVE

In September 2001, the NPS adopted a Generd Management Plan (GMP) to guide the management of the

Mojave Nationd Preserve “for the next 10-15 years” p. 1, Revised Draft EISGMP (Jduly 2000). See

Exhibit 7. The GMP needed a Biologica Opinion from the USFWS.  Petitioners seek that the NPS

promulgate aspecid regulation governing hunting in Mojave Nationa Preserveto fulfill commitmentsthe NPS

made in its GMP, the expectations of the Biologica Opinion, and NPS' obligations under the Endangered

Species Act to protect the threatened desert tortoise.

On August 4, 1989, the USFWS listed the M ojave population of the desert tortoise (Gopherusagassizii) as
endangered by emergency rule (54 Fed Reg. 32326). The Mojave population was then proposed under
normal listing procedures on October 13, 1989 (54 Fed Reg. 42270), and listed as threatened on April 2,
1990 (55 Fed Reg. 12178). On February 8, 1994, the USFWS designated habitat that is essentia to
conservation of the species, known as “critical habitat.” (59 Fed Reg. 5820).  On June 28, 1994, the
Regiond Director of the USFWS adopted a Recovery Plan for the M ojave population of the desert tortoisein
fulfillment of the mandatory duty that ESA section 4(f)(1) imposes on the Secretary to develop plans“for the
conservation and surviva of ...threatened species...” 16 U.S.C. 1533(f)(1).

The Act of October 7, 1976, asamended by the Act of November 10, 1978, requiresthat the NPS Director
prepare [ Glenerd management plansfor the preservation and use of each unit of the Nationa Park System.”
16 U.S.C. 1a-7(b). Among other things, the law requires that generd menagement plansshdl include (1)
measures for the preservation of the areal s resources.” Ibid.  On October 31, 1994, under the CDPA,

Congress established the Mojave Nationd Preserve as part of the nationa park system and directed that the
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Secretary of the Interior administer the Preserve®....in accordance with thistitle and with the provisonsof law
generaly applicable to units of the Nationa Park System...” 16 U.S.C. 410asa-46

Section 512 of the CDPA a so directed the Secretary to submit to the appropriate committees of Congressby
October 31, 1997 “...adetalled and comprehensve management plan for the Preserve. Such plan shall place
emphasison historica and cultural stes, and ecological and wildernessvaues...” 16 U.S.C. 410asa-52. The
Preserve contains noted populations of desert tortoise and encompasses gpproximately 772,000 acres of

habitat desgnated in 1994 as critica to the conservation of desert tortoise.

Pursuant to the CDPA and the lawsthat govern the nationd park system, the NPS developed adraft GMPfor
the Preservein 1998. On August 28, 1998, the NPS requested consultation with the USFWS under section
7(8)(2) of the ESA. Based on public comments that said, among other things, that the draft failed to
implement the 1994 Recovery Plan and adequately conserve tortoise or habitat critical to tortoise, the NPS
developed arevised draft plan and reinitiated forma consultation with the USFWS on February 17, 2000.
On June 22, 2001, the NPS announced the release of its Abbreviated Fina EIS and GMP for the Preserve.
See 66 Fed. Reg. 33538.  On July 6, 2001, the USFWS office in Ventura, Cdifornia issued Biological

Opinion (BO) 1-8-00-F-36 concluding that the GMP, as proposed, “...is not likely to jeopardize the
continued exigtence of ...” listed species”...or adversdy modify critical habitat of the desert tortoise.” p. 49,
BO 1-8-00-F-36. See Exhibit 5.

The Secretary of the Interior's Recovery Plan for desert tortoise recommended that, in critical habitat areas
(which the Recovery Plan recommends be called * desert wildlife management areas’), federa land-managing
agencies generdly prohibit, among other things, “the discharge of wegpons except for hunting of big game or
upland game birds from September through February.” pp. 56-57 Recovery Plan (June 1994). See Exhibit
6. The reason for this redriction was Smple.  The Recovery Plan cites scientific research that gunshot
wounds are amgjor source of human-induced mortality to desert tortoise.  Limiting discharge of weaponsto
big game and upland game seasons only, correspondsto the monthswhen desert tortoise are much less active

and much lesslikely to be the objects of target practice or wanton killing.
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Hunting isan established threet to tortoise popul ations, particularly when it occurs during the active season of the
species, which approximately occurs from March through August.  Thisincludes adirect impact on mortality
levels through take of the species, but dso subsidiary impacts.

According to the 1994 Desert Tortoise (Mojave Population) Recovery Plan:

Shooting and vanddism play a mgor role in losses of desert
tortoises in many aress, paticularly where human vigtation is
high...At the BLM’ swestern Mojave Desert study plots, 14.6%
to 28.9% of al desert tortoise carcasses bore evidence of
gunshots, whereas carcasses from the less-visited eastern Mojave
Desart yielded gunshot frequencies of 0% to 3.1% (Berry
1986a)... The highest rate of vandalism was recorded in the
Fremont Valley, where 40.7% of desert tortoises found dead
between 1981 and 1987 showed signs of gunshots and other
vandaism (Berry 1990, as amended).

Desert Tortoise Recovery Plan, p. D6.

In addition to the direct killing of tortoises by gunshat, other hunting-related factors impact mortdity rates.
Firgt, hunting can increase the loca population of ravens, which are drawn by the existence of carcasses.
The USFWS cited this subsidiary impact in its July 6, 2001 Biologica Opinion as areason for the sricter
regulation of hunting within the Preserve:

The dimination of amdl game hunting may reduce the availability
of carcasses upon which common ravens can feed. Thereduction
in this source of food could reduce the attractiveness of the
Mojave National Preserveto common ravens and thereby reduce
thelevel of mortality that this speciesinflicts upon desert tortoises
in theregion.

BO 1-8-00-F-36, pp. 39-40.
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Second, increasesin vehicular traffic asthe result of hunting during thetortoise’ sactive season add to the risk of
tortoisesbeing crushed. Thisismentioned by the UWFWSin the Amendment to its Biological Opinion, dated
September 19, 2001

Desert tortoises could be at additiona risk from increased human
use of the Mojave Nationd Preserve by hunters specificaly
traveling to the area to hunt Audubon cottontails and black-tailed
jack rabbits.

Regulations are therefore necessary to control the frequency and specificity of hunting asaway of limiting
tortoise mortdity. According to the Desert Tortoise Recovery Plan, and asaffirmed in subsequent NPS
planning documents for the Preserve, regulations should:
1. limit hunting to a period between September and February, when the tortoisesare mostly inactive
on the surface, and

2. limit the species that can be hunted to big game and upland game birds.

The USFWS declared that the Recovery Plan “represents the best available biologica information on the
conditions needed to bring the M ojave population of the desert tortoise to the point wherelisting under the Act
isno longer necessary (i.e. recovery).” 59 Fed. Reg. 5823 (February 8, 1994).

As the NPS began planning for the Mojave Nationd Preserve, it took note of the Recovery Plan
recommendation on the discharge of wegpons in connection with hunting. The NPS Revised Draft GMP
proposed to seek “specid regulaions’ to limit hunting (and thus the discharge of wegpons) throughout the
Preserveto big game, upland game birds, and smal game. p. 156, Revised Draft GMP (July 2000). Exhibit
7. The Abbreviated Find EISGMP did not alter these words.

The NPSwent beyond the Recovery Plan recommendeation that hunting and associated wegpons discharge be
limitedin critical tortoise habitat. The NPS proposed to adopt the Recovery Plan hunting recommendations
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for tortoi se throughout the entire Preserve and not just on critica habitat. The NPSrationdewasthat theentire
Preserve should “receive the highest possible protection.” p. 121, Ibid.

The Abbreviated Final EIS and GMP of June 2001 repeated this conviction, stating “[ T]he Preserve would
protect desert tortoise throughout the Preserve, wherever it occurs, not just in critical habitat.”

Abbreviated Final EIS and GMP, NPS Response to Public Comments, Response to Comment 2 under
Sengtive Species— Desert Tortoise - Critical Habitat.” See Exhibit 2, p. 2 of 42.

The Abbreviated Find EIS and GMP then tates:

Although the U.S. Fish and Wildlife Service' s Desart Tortoise Recovery
Plan specificadly recommends certain actions in “critical” desert tortoise
habitat, we have opted to implement management actions throughout
Mojave Nationd Preservefor two reasons. Firgt, the preservation misson
of the Nationa Park Service lends itself to protect the desert tortoise
throughout the park areg, not just in critica habitat. Second, adopting
cond stent management actions, such as hunting requirementsthroughout
Mojave, ad in public understanding and enforcement equitability. We
agreewith the CDF& G proposd for firearm dischargeredtrictionsand will
adopt the action in the Desert Tortoise Recovery Plan throughout the park.

In keeping with the preservation misson of the Nationa Park Service and
consgtent with the Cdlifornia Department of Fish and Game proposd, and
the Desert Tortoise Recovery Plan, the new stipulationwill beto prohibit
the discharge of firearms, except for hunting of big game or upland game
birds from September through February.  The EI'S has been modified to
reflect this change. (emphasis added)

Abbreviated Fina EIS and GMP, NPS Response to Public Comments, Response to Comment 3 under
“Sengitive Species— Desert Tortoise - Critical Habitat.” See Exhibit 2, p. 3 of 42.

Inthe Abbreviated Final EIS and GMP, the NPS adopted a position more protective than the Revised Draft
GMP and included the “recommendation” to exclude smal game (e.g. rabbits) as huntable in the Preserve.
Abbreviated Fina EIS and GMP, NPS Response to Public Comments, Response to Comment 2 under
“Hunting, Fishing and Trapping.” See Exhibit 2, p. 21 of 42.

Lagtly, the Abbreviated Find EIS and GMP stated that the NPS“... will begin the promul gation process for
federd regulaionsin 36 CFR” to implement the preferred action dternative to limit hunting in the
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Preserve to big game and upland game birds.

Abbreviated Find EIS and GMP, NPS Response to Public Comments, Response to Comment 1— Hunting,
Trapping and Fishing. See Exhibit 2, p. 21 of 42.

Consigtent with the NPS' express and repeated commitment, petitioners seek NPS rulemaking that limits
discharge of wegpons in the Preserve only to hunting of big gameand upland gamebirds.  Petitioners seek that
such arule shal apply to dl Federd lands within the Preserve. Petitioners seek only what the NPS promised

to undertake.

On July 6, 2001, the USFWS rendered a Biological Opinion (BO) on the Abbreviated Find GMP for The
Mojave National Preserve.  The BO found that the NPS Plan was not likely to jeopardize the continued
exigenceof desart tortoise.  But the BO assumed that the NPSwould carry out the commitmentsmadeinthe

Pan, one of which was governing hunting and the associated discharge of wegpons.

The BO gatesthat “[I]n accordance with NPS regulations at 36 CFR, the discharge of firearmsis prohibited
throughout the Mojave National Preserve, except for hunting of upland game birds and big game during
seasons designated for these species by the CdliforniaDepartment of Fishand Game.” p. 25, BO. Exhibit 5.
Thus, the BO assumed and expected that the NPS would fulfill the Desert Tortoise Recovery Plan and the
NPS would adhere to the aternative the NPS sdected in its Find GMP for Mojave National Preserve.

To date, the NPS has not begun the promulgation of regulations governing discharge of weapons in the
Preserve or in critica habitat portions of the Preserve, as the NPS promised in the Abbreviated Find GMP,
and which the BO assumed to bethecase. The promulgation of aspecid regulation for the Mojave Nationa
Preserveat 36 CFR Part 7 would begin with aproposed rule or, more conservatively, with an advanced notice
of proposed rulemaking (ANPR). The NPS has yet to initiate elther.

Petitioners repeat that the CDPA authorizes the NPS to promulgate regulations that limit hunting in the
Preserve for the purpose of “compliance with provisons of gpplicablelaw.”  Thisisthe third purpose for
which the CDPA authorizes the Secretary to promulgate such regulations. The ESA isan “gpplicable law.”
And the ESA places a mandatory duty on the NPS.
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Section 2(c) of the ESA edtablishes that it is*“...the policy of Congress that al Federa departments and
agencies shall seek to conserve endangered species and threatened species and shdl utilizetheir authoritiesin
furtherance of the purposes of thisAct.” 16 U.S.C. 1531(c)(1). The ESA defines*consarvation” to mean
“...theuse of dl methods and procedures which are necessary to bring any endangered species or threatened
speciesto the point at which the measures provided pursuant to this Act are no longer necessary.” 16 U.S.C.
1532(3). TheNPS, by failing to regulate hunting and the associated discharge of weapons, isfallingto utilize
its authority to further the purpose of the ESA, and to comply with section 2 of the ESA.

Section 4(f) of the ESA requires that the Secretary both “...devedlop and implement plans
(hereinafter...referred to as ‘recovery plans) for the conservation and surviva of endangered species and
threatened species...” 16 U.S.C. 1533(f). The ESA mandatesthat the Secretary implement recovery plansas
well as develop them. Plan development isnot enough.  Congressintends that recovery plansbe writtenin
such away asto beimplemented. In the 1988 amendmentsto the ESA, Congress prescribed that recovery
plans “...incorporate...(i) a description of such site-specific management actions as may be necessary to
achieve the plan’s god for the conservation and survival of the species” 16 U.S.C. 1533(f)(1)(B)(i).
Promulgating regul ationsto govern hunting in the Mojave Nationd Preserveto advancetherecovery of desert
tortoise serves to comply with Section 4(f) of the ESA.

Section 7(8)(1) of the ESA directs that the Secretary review “...other programs administered by [her] and
utilize such programsin furtherance of the purposesof the Act.” 16 U.S.C. 1536(a)(1). The purposeof the
ESA isto conserve endangered or threatened species.  Among the “ other programs administered by” the
Secretary of the Interior isthe adminigtration of nationa park system, including the Mojave Nationa Preserve.
The Desert Tortoise Recovery Plan was developed under section 4(f) of the ESA to conserve the desert
tortoise.  The Secretary must administer the Preserve, in part, “in furtherance’ of tortoise conservation.
Promulgating regul ationsto govern hunting in the Mojave National Preserveto advancetherecovery of desert
tortoise serves to comply with Section 7(a)(1) of the ESA.

Thus, there is ample support for the principle that promulgating a specid regulation to govern hunting a the
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Mojave Nationa Preserve servesto comply “with provisons of gpplicablelaw, ” as specified in Section 506
(b) of the CDPA.

CONCLUSION

Asamater of law, the NPSis empowered to promulgate regulations to limit hunting in the Mojave Nationd
Preserve for reasons of public safety, adminidtration, or compliance with gpplicable law.  As a matter of

Management Policies, the NPSmust publish specid regulationsto govern the activity of hunting inthe Preserve.

The NPS cannot rely on the State of Cdifornia Department of Fish and Game to achieve the objectives
imposed upon the NPS by law and policy.  While the State agency manages wildlife throughout California
pursuant to Cdifornia slaws, the State does not manage wildlife specificaly tofulfill the mandate of the Organic
Act or theCDPA. TheNPSadoneis capable of managing the Preserve for the purpose it was established,

among which isthe perpetuation, in their naturd state, of significant and diverse ecosystems of the Cdifornia
Desert, as prescribed by section 2(b) of the CDPA. The NPSdoneisobligated to manage the Preservefor
thefundamenta purposesenunciated in the 1916 Organic Act, among whichisthe conservation of wildlifeinan

unimpaired state. The NPS obligation is eevated by the presence in the Preserve of the threatened desert
tortoise and nearly 800,000 acres of habitat designated as criticd to its survivd.  The ESA imposes

affirmative respongbilities upon the NPS to implement the Recovery Plan developed under that Act.  The
NPSisnot aheplessgiantinthisingance. Congress equipped the NPSwith the power to dischargeitslega

obligations.

For the reasons we have given, we petition that the NPS promulgate specia regulations to govern hunting

within the Mojave Nationa Preserve and give the Preserve the * highest possible protection as park. . .lands’
that the NPS promised in the Abbreviated Find GMP.
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June 20, 2002

Danid P. Meyer

Public Employeesfor Environmental Responsibility
2001 S Street, N.W. — Suite 570

Washington, D.C. 20009

Tde (202) 265.7337

Brendan Cummings

Center for Biologica Diversity
P.O. Box 493

Idyllwild, CA 92549

Tele (909) 659-6053
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APPENDIX A —PROPOSED RULE TEXT

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

Specia Regulations, Aress of the Nationd Park System; Hunting in the Mojave Nationd
Preserve.

AGENCY: Nationd Park Service, Interior.

ACTION: Proposed rule.

List of subjectsin 36 CFR Part 7
We propose to amend Part 7 of 36 CFR as set forth below:
PART 7 - SPECIAL REGULATIONS; AREAS OF THE NATIONAL PARK SYSTEM

1. Thetable of contentsis amended by adding Sec. 7.10X to read asfollows:
Sec.

* % % %

7.10X Mojave National Preserve
2. Add Sec. 7.10X to read asfollows:

Sec. 7.10X M ojave National Preserve.

(a) Hunting isallowed only for big game animals and upland game birds, as such
species are defined by State regulations, during the seasons established by the
State of California Department of Fish and Game.

(b) In no casewill any hunting be per mitted under subsection (a) from the period
beginning on March 1 and ending on September 30 of each year.

(c) Thedischarge of riflesis prohibited within one mile of the Hole-in-the-Wall
Vigtor Center, Mid-Hills campground, the Granite M ountains Natur al
Reserve, the Soda Springs Desert Study Center, the communities of Kelso and
Cima, Kelso Dunes, and Piute Creek.

24



APPENDIX B —EXHIBITS
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