CAUSE NO.

Publ i ¢ Enpl oyees for IN THE DI STRI CT COURT
Environnental Responsibility
(“PEER’), Defenders of
Wldlife (“Defenders”), Local
Tri besman Juan Manci as,
Forest Guardians, Dr. Nicole
J. Rosnmarino, Humane Soci ety
of the United States
(“HSUS"), Llano Estacado
Audubon Society, (“LEAS’),
Ant hony Allan Fl oyd, G eat

Pl ai ns Restoration Counci l
(“GPRC’), and Ani mal Legal
Def ense Fund ( ALDF)

Plaintiffs

VS. OF TRAVI S COUNTY, TEXAS,
Texas Commi ssi on on
Environnental Quality
(“TCEQ') and the Gty of
Lubbock, Defendants
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JUDI Cl AL DI STRI CT

ORI G NAL PETI TI ON

TO THE HONORABLE JUDGE OF THE COURT:

COVE NOW Publ i ¢ Enpl oyees for Environnental Responsibility
(PEER), Defenders of WIdlife (Defenders), Local Tribesnman Juan
Manci as, Forest Guardians, Dr. Nicole J. Rosmarino, Humane

Soci ety of the United States (HSUS), LlIano Estacado Audubon

Soci ety (LEAS), Anthony Allan Floyd, Geat Plains Restoration
Council (GPRC), and Aninmal Legal Defense Fund (ALDF). Plaintiffs

in the above-styled cause, and file this Oiginal Petition
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conpl ai ni ng of the Septenber 5, 2002, action of Defendant Texas
Commi ssion on Environnmental Quality (TCEQ in arbitrarily and
unr easonabl y approving Defendant Gty of Lubbock’s (“Lubbock’ s”)
August 20, 2002, conpliance plan for Lubbock’s Land Application
Site (LLAS) and issuing a portion of the notice of violation to
whi ch the conpliance plan was all egedly responsive. The LLAS is
an approximately 6,000 acre prairie to which the Gty of Lubbock
applies waste water. The prairie, the LLAS, can be open to and
used by the public, including plaintiffs in this |awsuit.
Plaintiffs seek a trial, declaratory judgnment regarding the
validity of the TCEQ conpliance plan approval and suspensi on of
the TCEQ conpliance plan approval. |In support of this Petition,
Plaintiffs show as foll ows:

| . DI SCOVERY CONTROL PLAN

1. This case is an appeal of an adm nistrative agency’s
action. The case is not controlled by Subch. G (88 2001.171 -
2001.178), Tex. Gov't Code, in that the action of which
conplaint is made was not the result of a contested case
proceedi ng. Discovery, therefore, should be conducted under a
Level 3 discovery control plan.

1. PARTIES

2. Plaintiff PEER is a non-profit nenbership organization. |Its
menbers are local, state and federal resource professionals who,

by virtue of the ever-changing tides of political |eadership,
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are the front-line defenders of the public interest within their
agencies and are the first Iine of defense against the
exploitation and pollution of the natural environment. PEER
wor ks nation-wide with governnent scientists, |and managers,
environnmental |aw enforcenent agents, field specialists and

ot her resource professionals conmtted to responsi bl e nanagenent
of Anerica's public resources. PEER has anong its menbership

i ndi vi dual s who engage in scientific research about and
observation of the prairie dogs at the LLAS; enjoy watching
prairie dogs on this site, and enjoy the LLAS as a recreational
and educational venue. One PEER nenber |ives adjacent to the
LLAS and is affected by groundwater contam nation fromthe site.
3. Plaintiff Defenders is a nmenbership organi zation

dedi cated to the protection of all native wild animls

and plants in their natural comunities. Defenders

focuses its prograns on what scientists consider two of the nost
serious environnental threats to the planet: the accelerating
rate of extinction of species and the associated | oss of

bi ol ogi cal diversity, and habitat alteration and destruction.
Def enders al so advocates new approaches to wildlife conservation
that will help keep species from becom ng endangered. Defenders
has anong its nmenbers individuals who have in the past and woul d
again in the future observe, if the prairie dogs are not

extermnated, the prairie dogs at the LLAS as a recreational and
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educational activity.

4. Plaintiff Juan Mancias resides at 5319 E. 6th in Lubbock,
Texas, 79403. His famly residence is adjacent to and one
cotton field over fromthe LLAS. Hs well water/drinking water
has been contam nated by the ground water pollution fromthe
LLAS. The City of Lubbock is supplying his neighbors with
drinking water, but has failed to supply himw th drinking
water at this time. M. Mincias is a nenber of PEER and a
menber of the Carrizo/ Comecrudo Tribe of Texas. Long before
1845 when Texas joined the Union, the Carrizo/ Comecrudo Tri be
was forced off native lands by the U S. Calvary and Texas
Rangers, the Carrizo/ Comrecrudo People inhabited a | arge region
of Texas from Northeastern Mexico (Monterrey) to hunting grounds
in the Ll ano Estacado (Lubbock) region of Northwest Texas. The
Carri zo/ Conecrudo comunity, culture and spirituality is
founded, then as now, on a healthy and intact native ecosystem
for food, water, and shelter. The black tailed prairie dog,
like the bison and the wolf, is an inportant link in the
Carrizo/ Conecrudo sacred life cycle and Culture. The prairie
dog, as a keystone species, represents conmmunity and famly

val ues and enphasi zes the direct inportance of the connection
between Spirit to Earth. Lubbock and TCEQ s plans to exterm nate
the prairie dog town for no apparent reason on public |ands

di spl ays the sane cultural insensitivity and |lack of historica
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know edge about the Carrizo/ Conecrudo community that was shown
when the bison and wol f were extermnated in the md 1800s. The
bl ack tailed prairie dog continues to be a resource for
education for nmany Texas tribes as well as a spiritual entity in
their alnost tribal formof behavior. |If this prairie dog
comunity is destroyed, the Carrizo/ Comecrudo People will |ose
this opportunity to educate tribal children about the story of
community and sacred life connections and the tribe will once
again, loose an inportant pier of the tribal cultural foundation
and anot her chance to show how inportant it is to protect and
restore native conmunities.

5. Plaintiff LEAS is a nmenbership organi zation and a chapter of
t he National Audubon Society. The mssion of LEASis to
conserve and restore natural ecosystens - focusing on birds,
other wildlife and habitat - for the benefit of human heritage
and the earth's biological diversity. Menbers of the LEAS have
been visiting the LLAS and surrounding area at |east since the
md 1970's. This site has a well-known history of being an
excellent place to view birds of prey and water birds. These
birds can be easily viewed fromthe road side and the club had
perm ssion to go onto the property for the annual Christmas
count. Wthout the prairie dogs and species associated with the
burrows, this area will becone a vacant wastel and, no | onger

val uable to our nenbers for wildlife view ng.
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6. Plaintiff Forest Guardians is a non-profit nenbership
organi zation conmtted to protecting flora, fauna, natural
processes, and native habitats in the southwestern United
States. Forest Guardi ans has a grasslands protection canpaign,
wth a particular focus on short-grass prairie in the southern
pl ai ns and sout hwestern desert grasslands. The organization is
interested in the conservation of highly inperiled species,
especially those that play inportant unbrella and keystone
functions within their ranges. Forest Guardians strives to
restore and preserve all naturally occurring conponents and
processes within native ecosystens. The organi zation’s

grassl ands protection canpaign includes participating in the
effort to protect black-tailed prairie dogs |ocated on the LLAS.
The canpai gn al so includes participation in state and federal

bl ack-tailed prairie dog nmanagenent planni ng processes

t hroughout the species’ range. Forest Guardi ans’ nenbers and
staff recreate and view bl ack-tailed prairie dogs and associ at ed
wildlife in Texas and other areas in the southern Geat Pl ains.
Consequent |y, studying, protecting, and recovering this species
is a high priority for Forest Guardians and its nmenbers. The
above described educational, scientific, aesthetic , spiritual,
and conservation interests of Forest Guardians and its nenbers

have been, are being, and will continue to be adversely affected



CAUSE NO.

and irreparably injured by the Defendants unless this Court
grants the requested relief.

7. Plaintiff Nicole J. Rosmarino, Ph.D. is a biodiversity
advocat e who has been involved in the protection of inperiled
species in the Geat Plains for six years and is al so a nenber
of Forest Guardians. Dr. Rosmarino enjoys view ng black-tailed
prairie dogs, enjoys recreating (unobtrusively) in black-tailed
prairie dog habitat, and has a spiritual interest in the
recovery of black-tailed prairie dogs throughout their range.
Dr. Rosmarino has participated in efforts to protect prairie dog
habitat from | and conversion and poi soning and to stop the
shooting of prairie dogs. Dr. Rosnarino received her Ph.D. in
political science in May 2002 and her doctoral dissertation

i ncl uded a case study on the prairie dog ecosystem Dr.
Rosmari no therefore has an academic and scientific interest in
ensuring the protection and recovery of the prairie dog

t hroughout its range. The above described educati onal,
scientific, aesthetic, spiritual, and conservation interests of
Dr. Rosmarino have been, are being, and will continue to be
adversely affected and irreparably injured by the Defendants
unl ess this Court grants the requested relief.

8. Plaintiff HSUS is a non-profit organization that pronotes the
protection of all animals. The HSUS nmaintains its headquarters

i n Washi ngton, DC, and has ten regional offices, four
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affiliates, and an international arm The organi zati on has nore
than 7 mllion nmenbers and constituents nationw de, of which
305, 021 reside in Texas. The HSUS pronotes the humane treat nent
and protection of animals, including wildlife, through several
programinitiatives. The HSUS actively advocates agai nst
practices that injure, harass, or abuse wild aninmals or that
result in threats to the continued existence of popul ations or
species in their natural habitats. The organi zati on pronotes
non-| et hal and humane neans of preventing and reduci ng human-
wildlife conflicts. The HSUS provides information regarding the
i nhumane treatnment of wildlife through practices such as
trappi ng, trophy hunting, or lethal control programs such as
those directed against prairie dogs. The HSUS offers
informati on on the inpact of captivity on wildlife and threats
to popul ati ons and ecosystens via habitat |oss or alteration.
The HSUS al so organizes political initiatives to achieve their
ainms of increasing respect for the intrinsic value of aninmals
and increasing the strength of the human-ani mal bond. HSUS has
been involved with the requests by many nenbers, organi zations
and agencies to resolve the problemof elevated nitrates on the
LLAS by determ ning scientifically the cause of the

contam nation and by addressing the factor(s) responsible in a
manner that does not jeopardize the prairie dogs, burrow ng

ows, or the prairie ecosystemin Texas as a whole. HSUS



CAUSE NO.

menbers enjoy, study, photograph, and watch prairie dogs and
participate in efforts to preserve the species and their
habitat. HSUS has anong its nenbership individuals who have
benefited and woul d continue to benefit froman opportunity to
observe prairie dogs, burrowing ows, and other wildlife
residing on the LLAS for recreational and/or educati onal

pur poses. HSUS nenbers woul d be adversely affected by the
destruction of the prairie dog habitat and the sensel ess
killings of the prairie dogs in question.

9. Plaintiff Anthony Allan Floyd works with LEAS as a Field Trip
Leader and Field Notes Coordinator and is also a nenber of PEER
M. Floyd holds a bachel or and master degree in Zool ogy and has
ten years of experience as a field biologist. M. Floyd has
observed wildlife at the LLAS for roughly five years, during
which tinme he has nmade informal inventories of all terrestrial
vertebrates on the property including thee Federally Listed
Endangered Texas Horned Lizard. The area has also provided

i nval uabl e data for the annual Christmas Bird Counts every year
he has been w th Audubon; particularly as it supports a steady
popul ati on of wintering burrowwng owmws. M. Floyd has gui ded
nunerous visitors to observe the prairie dogs and the birds (in
particular, the ows) that flourish in the ecosystem provi ded by
the prairie dogs. Along with the owWws, the site is unique to

the region in regards to the nunber of Ferrugi nous Hawks, Rough-
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| egged Hawk, Swai nson’s Hawks, and CGol den Eagl es that use the
area to forage. Lubbock’s plan will tremendously hanper the
city’'s ability to provide a quality wldlife view ng experience
for both locals and visitors, who spend noney to visit the
state’s |l argest burrowi ng ow col ony.

10. Plaintiff GPRCis a nmultiracial, multicultural 501 (c) 3
non-profit organi zation building the Buffal o Comons step- by-
step by bringing the wild buffalo back and restoring healthy,
sust ai nabl e communities in the Geat Plains. Fromthe Indian
Reservation to the prairie outback to the inner city and beyond,
GPRC organi zes specifically where the areas of environnent,
human ri ghts and human health, and animal protection interact in
soci al change. The black-tailed prairie dogs on the LLAS are
central to GPRC s work and goals. The LLAS prairie dog col ony
represents perhaps the best chance for public | and protection of
the prairie dog ecosystemon the Ll ano Estacado. The LLAS,
properly restored fromits human-caused degradation, and
connected to a nearby canyon state wildlife area, could serve as
a critical “ecotone”. Ecotones are essential for whole
ecosystens and mgrating wildlife. These protected and
connected wildlife areas will make up significant areas for
GPRC s Buffalo Commons. GPRC is further affected by the LLAS
prairie dogs in that their Executive Director frequents the site

to study, watch and learn fromthe prairie dogs. Also, GPRC s

10
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ment ored youth of col or have been planning a trip next Spring to
observe and |earn fromthe prairie dogs, and receive first-hand
direct education as to the nature and necessity of the prairie
dog ecosystem on the Southern Plains. Lastly, nmany people

w thin GPRC, especially the Executive Director, have an
intensely personal, spiritual interest in prairie dogs, and are
deeply concerned about their survival, which is ultimtely
responsi bl e for survival and return-to-health of the entire

G eat Pl ains.

11. Plaintiff ALDF is a national nonprofit public interest |aw
organi zation of over 100,000 persons, including | awers, |aw
prof essors, |aw students, paral egals and nenbers of the general
public, including residents of the state of Texas. ALDF s
mssion is to protect the lives and advance the interests of

ani mal s through the |l egal system To that end, and as a regul ar
course of its business, ALDF files and participates in lawsuits
agai nst federal and state governnental agencies, where it
believes that violations of federal or state wildlife, anim
protection or environnmental |aws are occurring. Recent
litigation includes, but is not [imted to, |egal challenges to
deer “managenent” progranms and wild horse renovals, litigation
ainmed at forcing the Bureau of Land Managenent (BLM to prepare
a programmati c federal environnental inpact statement on its

national wild horse and burro programand a challenge to the

11
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US Fish and Wldlife Service’'s issuance of permts to inport

t he heads of endangered argali sheep as trophies. Since 2000,
ALDF has been funding and supporting a lawsuit in Col orado which
seeks protection for black-tailed prairie dogs and associ at ed
speci es. ALDF has anong its nenbers individuals who |[ive within
the black tailed prairie dog historic range and who have been
involved in the public process for protection of black tailed
prairie dogs through various state and federal agencies. They
have in the past and would in the future observe, photograph and
enjoy black- tailed prairie dogs and prairie dog habitats and
communi ti es.

12. Defendant TCEQ is an agency of this State responsible for
inter alia, inplenmentation and adm nistration of the | aws of
Texas regardi ng di scharge of waste or pollutants into or

adj acent to any water of the State. Defendant TCEQ may be
served with citation through its Executive Director, M.

Mar gar et Hof f man; Texas Commi ssion on Environnental Quality;
12100 Park 35 Circle; Austin, Texas 78753.

13. Defendant Lubbock is a Texas nunicipal corporation. It
operates the LLAS, at which waste water effluent is di sposed
pursuant to TPDES (“Texas Pollution Di scharge Elimnation
Systent) permt no. 10353-002. This permt was issued by

Def endant TCEQ and is the permt for which Defendant TCEQ served

Def endant Lubbock the notice of violation that led to the

12
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i nstant controversy. Defendant Lubbock, pursuant to 837.006(a),
Tex. Cv. Prac. & Renedies Code, is a necessary party to this
cause. Its presence may al so be necessary to protect the ful
remedy authority of the Court.

[11. JURI SDI CTI ON AND VENUE

14. The Court has jurisdiction over Defendant TCEQ because it is
an agency of the State and over Defendant Lubbock because it is
a Texas nuni ci pal corporation.
15. The Court has jurisdiction over the controversy, because this
action is brought under TEX. WATER CODE § 5. 351.
16. Venue is proper in Travis County pursuant to TEX. WATER CODE
§ 5.354 and to Tex. Gv. Prac. & Rem Code 8815.004, .O005.

V. LEGAL AND FACTUAL BACKGROUND
17. Sec. 5.351(a), Tex. Water Code, provides a cause of action
for “a person affected by a ... decision or other act of the
Comm ssion” to seek “to review, set aside, nodify or suspend the
act of the Conm ssion.”
18. On Septenber 5, 2002, Defendant TCEQ approved a “conpliance
pl an” subm tted by Defendant Lubbock. Plaintiffs allege this
approval was an arbitrary and unreasonabl e Conm ssi on deci sion
or act and, thus, should be set aside or suspended.
19. The di spute anpong the parties has its roots in Defendant

Lubbock’s long-standing failure to take the steps necessary to

13
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mnimze the likelihood its waste wat er di sposal practices wll
adversely affect human health or the environment. These waste
wat er di sposal practices relevant to the instant dispute have
occurred since the 1930s at contiguous tracts (initially, the
“Gey” tract) of land in or near Lubbock. On these tracts,

Def endant Lubbock discharges, via irrigation spray, effluent
fromits waste water treatnent plant. It is currently
permtted by Defendant TCEQ to discharge 16.5 mllion

gall ons of effluent per day in this manner at this site. The
site has long been | eased for cattle grazing and has recently

becone the hone of a | arge colony of black-tailed prairie dogs

(Cynonyes | udovicianus) and a flock of burrowi ng ow s.

20. I n about 1968, Defendant Lubbock determ ned that a *ground-
wat er nmound” had devel oped beneath LLAS. Water in this nound was
found to be contam nated with high I evels of nitrates. Defendant
in the late 1970s undertook to deplete the ground water nound by
punpi ng the contami nated water fromit for re-disposa

el sewhere. The nethods for this “punping for re-disposal” were
formalized in 1989, when a predecessor of Defendant TCEQ and

Def endant entered into an agreed enforcenent order, which order
i ncluded a renediation plan. The renedi ation plan sought to
reduce nitrate concentrations in the ground water nound, which
mound, itself, also would be reduced. Unfortunately, Defendant

Lubbock conpl etely di sregarded i nportant provisions of the

14
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renmedi ation plan; for exanple, it failed to neter its ground
water withdrawal wells, it failed to operate themon the
correct (really, on any) schedule and it created inaccurate
subsurface contour maps of both the ground water el evations and
of the nitrate concentrations. As a result of its failures to
foll ow the agreed order and the renediation plan, nitrate
concentrations in the nmound did not decline and have not
declined to acceptable levels. The foregoing history is
recounted in nore detail in a 1999 TCEQ nenorandum of the
agency’s investigations to that time. This neno is Exhibit Ato
this Petition.

21. Defendants TCEQ and Lubbock have since the 1999

i nvestigation negotiated an agreenent under whi ch Def endant
Lubbock is to return to approximately the terns of the 1989
renedi ation plan. This return to the plan notw thstandi ng, an
April 2002 LLAS inspection by staff of Defendant TCEQ

determi ned, anong other things, that nitrate levels in the
ground wat er nound renmai ned unacceptably high and that the

sodi um adsorption ratios at the site were on the order to 100%

greater than allowed by the permt. These findings resulted in
a June 3, 2002, “notice of violation” from Defendant TCEQ to

Def endant Lubbock. That notice of violation is Exhibit Bto this
Petition.

22. A “notice of violation” is a letter the agency sends to a

15
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permttee describing the permt terns or other |egal
requirenments alleged to have been violated. It is not provided
for by statute or regulation, but it is a widely used instrunent
within the agency.

23. The notice identified two alleged violations: (1)a violation
of permt condition 2(d), “the permittee shall take al
reasonabl e steps to mnimze or prevent any di scharge of sl udge
use or disposal or other permt violation which has a reasonabl e
I'i kel i hood of adversely affecting human health or the

environment,” and (2) a violation of operational requirenent
15(b), whi ch provi des, of relevance, here, that the sodi um

adsorption ratio at the site not exceed 10 ng/L. As to the

first alleged violation, the notice el aborated with an opinion
that the proliferation of prairie dogs had created conditions
that would allow flow of effluent through prairie dog burrows to
| ower soil regions and had could lead to crop failure from
overgrazing by prairie dogs of the surface grasses.

24. This notice of violation and Defendants’ initial rum nations
about a response (i.e., prairie dog exterm nation) created quite
an up-roar anong wldlife-protection agencies and citizen
advocates of wildlife protection. Basically, these agencies and
advocates protested that there was no evidence to support the
opi ni on expressed by Defendant TCEQ in the notice of violation

and that the prairie dogs were at all connected with the nitrate

16
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vi ol ations. Agency pronouncenents in the absence of supporting
evi dence were decried in this situation, particularly, since
the U S. Fish and WIdlife Service has determi ned that prairie
dogs warrant |isting as an endangered species but would not be
listed at the tine due to higher priorities. Extermnation of a
heal t hy col ony of these creatures would tend to justify such a
listing. Concerns were also expressed about the inpacts of
prairie dog exterm nation on the burrowing owl, a mgratory bird
that is already protected under federal |aw and that nests in
prairie dog burrows. (Prairie dogs are also the favored food

of the black-footed ferret, (Mustela nigripes), the single nost

endangered mamal in North Ameri ca.

See, ww. ngpc. state.ne.us/wildlife/ferret.htm.) Over 90% of the
ferret’s diets are prairie dogs, and ferrets cannot survive in
the wild outside of prairie dog colonies. Thus, ferrets are a
prairie dog obligate species (See MIler, Brian, Reading,
Richard P. and Steve Forrest. 1996. Prairie Night: Black-
Footed Ferrets and the Recovery of Endangered Speci es.

Washi ngton: Smithsonian Institution Press).

25. A neeting was held June 26, 2002, anong representatives of
Def endant TCEQ and Texas Parks and Wl dlife Department and U.S.
Fish and Wldlife Service at which representatives of Defendant

TCEQ acknow edged the | ack of evidence supporting its opinion

17
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regarding ties between the prairie dogs and the nitrate
violations. Exhibit Cto this petition are copies of Texas
Parks and Wldlife Departnment letters (2) to Defendant TCEQ
menorializing this neeting, the issues discussed at the neeting
and the adm ssions of Defendant TCEQ

26. Notw thstandi ng the public and professional outcry foll ow ng
the notice of violation, Defendant Lubbock on August 20, 2002,
submtted, in response to the notice of violation, to Defendant
TCEQ a proposed conpliance plan. That plan is Exhibit Dto this
petition. The plan proposed to address the alleged prairie dog
problem by, first, the relocation of sone of the dogs, and,

t hen, by the externmination of the remaining ones. That plan did

not address renedyi ng the sodi um adsorption rati o problem but,

rather, argued that the ratio specified in the current TPDES
permt was unnecessarily conservative and pointed out the city
had submtted an application to Defendant TCEQ that, if
approved, would established a relaxed ratio (one with which

Def endant Lubbock presunmably woul d conply).

27. Despite (1) its own adm ssion that no evidence
exi sted to support a causal rel ationship between the
prairie dog proliferation, on the one hand, and

Def endant Lubbock’s violation of its permt’s nitrate

requi renents, on the other hand and (2) the conpliance

18
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plan’s failure to propose a renmedy for the sodi um adsorption

ratio violation that was actual ly descri bed by Defendant TCEQ i n
its notice of violation, Defendant TCEQ Septenber 5, 2002,
approved Def endant Lubbock’s conpliance plan. Defendant TCEQ

al so approved the plan, despite the fact that approval purported
to sanction Defendant Lubbock’s violation of the terns (e.g.,
condition 2(d) and operational requirenent 15(b)) of its TPDES
permt, no. 1-353-02. Exhibit E is a copy of Defendant TCEQ s

action approving the conpliance plan.

V. CLAI M5

28. Defendant TCEQ unreasonably and arbitrarily approved

Def endant Lubbock’s conpliance plan. This unreasonabl e and
arbitrary approval violated Plaintiffs’ substantive due process
rights, as codified at 8§ 5.351 of the Water Code and as
established by the state’s case | aw on adm ni strative procedure,
to admi nistrative deci sion-naki ng based on reason. The
conpliance plan failed to address the ground water nitrate
violation in a manner Defendant TCEQ coul d reasonably have
determned to be rational, and the plan failed to propose any

action at all to address the sodiumadsorption ratio violation

not ed by Def endant TCEQ

29. Defendant TCEQ violated Plaintiffs’ procedural due

19
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process rights, as codified at Chs. 39, 55 and 80 of Title 30 of
the Texas Admi nistrative Code, by its de facto anendnent of

Def endant Lubbock’s TPDES permt w thout adhering to the
procedural safeguards for permt anendnent set out in those
chapters and on the basis of which, in part, Defendant TCEQ was
enpowered by the Environnmental Protection Agency to inplenent
the TPDES program (See, 63 Fed. Reg. 51164, et seq. (Septenber
24, 1998), the terns of the del egation by EPA to TCEQ of

aut hori zation to inplement the NPDES program)

30. Defendant TCEQ s June 3, 2002,notice of violation to

Def endant Lubbock was an unreasonable and arbitrary agency
decision or action, in so far as it opined of a causal
connection between the prairie dogs and Def endant Lubbock’s
violation of permt condition 2(d), that ripened for judicial
set-aside or suspension with Defendant TCEQ s Septenber 5, 2002,

approval of the conpliance plan.

VI . PRAYER

31. In light of the foregoing, Plaintiffs pray:

a. Defendant TCEQ s approval of Defendant Lubbock’s conpliance
pl an be decl ared unreasonable and arbitrary; b. there be

decl ared no causal relationship of a significance to support

agency action between the prairie dogs at the LLAS and excessive

20
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nitrates or other contamnants in the ground water nound at that
site;

c. Defendant TCEQ s notice of violation to Defendant Lubbock be
decl ared unreasonable and arbitrary, to the extent it opined as
to the reasons for Defendant Lubbock’s violation of permt
condition 2(d);

d. Defendant TCEQ s approval of the conpliance plan be

set aside and suspended;

e. Defendant Lubbock be enjoined frominplenenting its
conpliance plan, in so far as that plan calls for the

exterm nation of prairie dogs; and

f. The Court award Plaintiffs their reasonable attorneys’ fees,
costs, and costs of litigation, as well as such other relief as

to which they may show t hensel ves entitl ed.
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