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SUWARY OF THE CASE

Adrienne Anderson (“Conplainant” or “Anderson” herein)
seeks relief wunder the Conprehensive Environnental Response,
Conmpensation and Liability Act (“CERCLA’), 42 U S.C. § 9610, the
Solid Waste D sposal Act (“SWA’), 42 U S.C. § 6971, the Federa
Water Pollution Control Act (“FWPCA’), 33 U S.C. 8§ 1367, and the
Energy Reorgani zation Act (“ERA’), 42 U S.C. §8 5851. On May 2,
1997, Anderson filed a pro se conplaint wwth the U S. Departnent
of Labor aleging that Respondent Metro Wastewater Reclamation
District (“Metro”) violated the enployee protection provisions
of various federal environnental statutes by retaliating against
her for engaging in protected activities. The matter could not
be resolved adm nistratively and the conplaint was referred to
the Ofice of the Adm nistrative Law Judge. A hearing on the
nmerits was held before this Adm nistrative Law Judge on Novenber
6, 7, 8, 13, 14, 15 and 16, 2000, at which hearing the parties
of fered docunentary evidence and testinony in support of their
respective positions. Addi tional evidence was filed on pot-
hearing basis, as well as post-hearing briefs and supplenenta
briefs relating to two (2) additional conplaints filed by
Conplainant with reference to her alleged treatnment by the
Respondent . !

| have thoroughly reviewed and considered the totality of
this closed record and | find and conclude that Conplai nant has
established that she engaged in a variety of protected
activities which resulted in Respondent engaging in the
foll ow ng adverse and di scrimnatory actions:

(1) cutting her off or ruling her out of order during Board
nmeet i ngs;

(2) keeping her from voting on the Lowy settlenent by
del aying her confirmation by the City Council until June 1996;

The followi ng references shall be used herein: TR for the
official hearing transcript, ALJ EX for an exhibit offered by
this Admnistrative Law Judge, CX for an exhibit offered by the
Conpl ai nant, JX for a joint exhibit and RX for an exhibit
offered by the Respondent. Evi dence offered post-hearing has
been admtted as relevant to the issues and will be discussed in
t he deci si on.



(3) ordering her off Metro property in March 2000 when she
appeared for a press conference to voice her concerns about the
Lowy settl enent;

(4) denying her requests to distribute material concerning
the Lowy Landfill or to put this issue on the agenda;

(5) denying her June 25, 1997 request for a special Board
nmeeting to investigate public and worker health and safety
concerns raised by Metro enpl oyees;

(6) forcing her to make Open Records Act requests for
information, and then charging her for such information;

(7) nmonitoring her activities and public statenents;

(8) circulating derogatory e nmails and other conmunications
about her;

(9) subjecting her, via an April 16, 1997 letter, to a
speci al disclainer requirement which was not inposed on other
Board nenbers, specifically Ted Hackworth; and

(10) communicating its desire that she not be reappointed
to the Metro Board, which resulted in her failure to be
r eappoi nt ed.

Conplainant is entitled, therefore, to certain relief and
this will be discussed bel ow.

A. | NTRODUCTI ON

Adrienne Anderson was appointed to the Metro Wastewater
Board of Directors on February 22, 1996. (CX 5) Her appoi ntnent
was subsequently confirmed by the Denver City Council in June
1996. As a nenber of the Board of Directors of Respondent Metro
Wast ewater Reclamation District ("Metro" or “Metro Wastewater"),
Conpl ai nant rai sed concerns about the safety and legality of
Respondent's planned participation in the clean-up of the Lowy
Landfill Superfund Site, and thus began the hostile environnent
for the Conplai nant.

Metro, a political subdivision of the State of Col orado
created pursuant to the Metropolitan Sewage D sposal D stricts



Act, CRS. § 32-4-501 et seqg. (2000), treats wastewater from
over fifty nunicipalities and sanitation districts throughout
the Denver Metro Area. A Board of Directors appointed by the
menber local nunicipalities or sanitation districts governs
Metro. The Board is vested by statute with all powers to carry
out the functions of Metro. 8§ 32-4-510 The Board acts as a
policy making body whose appointees are deternmned by the
popul ati on of the nenber nmunicipalities per statute CR S. § 32-
4-509(2). At the tines involved in this case, Mtro s Board
consi sted of 59 nenbers.

The Mayor of Denver nom nated Anderson to the Metro Board
of Directors in February, 1996. (CX 5) In June 1996, the Denver
Public Wrks Commttee reconmended her appointnment as one of
Denver’s twenty (20) representatives to the Mtro Board, and
t hat appointnent was later confirned by the Denver Gty Council.
(CX 98) On July 16, 1996, Anderson appeared at her first
nmont hly Metro Board Meeting and took the oath of office. (RX 24)
At this very first Board Meeting, Anderson abstained from voting
on all issues except those relating to the Lowy Landfill
Superfund Site. (RX 24)

According to District Mnager Robert Hte at the first
board neeting on July 16, 1996, Anderson, |ike other new Board
Menbers, told the entire Board who she was and what she did for
a living. Anderson then advised the Board that they had nmade a
terrible mstake at the Lowy Superfund Site and she was going
to correct the errors. (TR 1318, |. 22 - 1319 |. 11)

Throughout the bal ance of 1996 and into 1997, Anderson was
very vocal at nonthly Board Meetings and Operations Committee
Meeti ngs concerning her opposition to Metro's position taken at
Lowy. (See, e.g., RX 25, 32, CX 44 and 76) and Metro Board
m nutes (7/16/96, 8/20/96, 3/18/97, 4/15/97, 5/20/97, 6/17/97,
7/ 15/ 97 and 11/18/97).

As noted, on May 2, 1997, Anderson filed a pro se conplaint
wth the U S. Departnent of Labor alleging that Metro violated
t he enpl oyee protection provi si ons of vari ous f eder al
environmental statutes by retaliating against her for engaging
in protected activities. (See Conplaint, May 2, 1997 letter from
Adri enne Anderson to Thomas J.Buckley.) M. Anderson alleged
that Metro took the follow ng actions against her in retaliation
for her protected activities: (1) circulated a nenorandum on
April 9, 1997, which contained "unfounded accusations and



insinuations of inpropriety;" (2) held secret sessions of two
committees of Metro's Board of Directors ("Board") w thout her
know edge; and (3) sent her an intimdating letter on April 16,
1997, threatening to censure her for speaking at an April 2,
1997 public neeting.

In a decision issued on June 6, 1997, David W Decker,
Regi onal Supervisory Investigator of the U S, Departnment of
Labor, wupheld M. Anderson's clains under the "whistleblower”
provisions of three environnental statues. (See June 6, 1997
letter from David W Decker to Joel A Mritz) The Investigator
found that Respondent discrim nated agai nst Ms. Anderson by: (1)
issuing "intimdating and threatening letters" as a result of
her "protected activities;"(2)"fail[ing] to accurately reflect
concerns and comrents by Conplainant in public records of
neetings held by the Board;" and (3) "refus[ing] to hear notions
for amendnents which Conpl ai nant has made. "

Both parties appealed in part the Investigator's decision.
Conpl ai nant appealed the Investigator's denial of her claim
under the Energy Reorganization Act, as well as the general
guestions of remedy and relief. (See June 12, 1997 letter from
Adri enne Anderson to Chief Admi nistrative Law Judge). Respondent
appealed "all adverse findings and determ nations," including
the finding that Conplainant was an "authorized representative
of enpl oyees.” (See June 11, 1997 letter from Joel A Miritz to
Chi ef Adm nistrative Law Judge.) Both parties sought a de novo
review before an Adm nistrative Law Judge.

Before a hearing on the nerits, Respondent noved for
sumary judgnent on the issue of Conplainant's standing as an
"aut hori zed representative of enployees. M nost distinguished
and now retired colleague, Judge Samuel 1. Smth, granted
summary judgnment for Respondent on this issue on February 19,
1998. Following briefing on appeal, the Adm nistrative Review
Board (ARB) reversed Judge Smth's decision, ruling that summary
judgnent on the issue of standing was not appropriate. In its
March 30, 2000 decision, the ARB found that the term "authorized
representative" under the applicable environnmental statutes
"enconpasses any person requested by any enployee or group of
enpl oyees to speak or act for the enployee or group of enployees
in matters Wi t hin t he cover age of t he envi ronnent al
whi stl ebl ower statutes which prohibit retaliation..."(See March
30, 2000 decision, pages 7-8.) The ARB further determ ned that
"an individual selected by a wunion representing enployees
covered by the whistleblower protection provisions to speak or



act for the union (and by extension the enployees) in nmatters
within the purview of the environmental statutes at issue here
is also protected by the statutes' prohibitions of retaliation
agai nst 'authorized representatives.” (lId. at 8.) As a result,
this case was remanded for a hearing on the nerits.

As already noted, a hearing on the nerits was held before
this Adm nistrative Law Judge on Novenber 6, 7, 8, 13, 14, 15,
and 16, 2000. During this hearing, Conplainant, as nore fully
di scussed below, established that she engaged in a variety of
protected activities which resulted in Respondent engaging in
certain adverse and discrimnatory actions, as further discussed
her ei n:

The canpaign of retaliation against M. Anderson for her
protected activities constitutes a continuing violation of her
rights under the enployee protection provisions of applicable
envi ronnent al stat utes. Conpl ai nant requests t hat this
Adm nistrative Law Judge order Respondent to rescind its
threatening April 16, 1997 letter, issue a public apology and
prom se not to retaliate against her or others in the future for
engaging in protected activity. Conplainant also asks the Judge
to order Respondent to pay conpensatory damages to Conpl ai nant
in the anount of $500,000 for danmage to her professional
reputation and |oss of future inconme, and a mininum of $50, 000
for the nental anguish and enotional distress caused by Metro's
adver se acti ons.

DI SCUSSI ON OF | SSUES

AS AN AUTHORI ZED REPRESENTATIVE OF METRO EMPLOYEES,
ADRI ENNE ANDERSON HAS STANDI NG TO PURSUE HER WHI STLEBLOWER
COVPLAI NTS.

The speaking or action of Anderson which triggered the
subj ect whistl ebl ower conplaint occurred on April 2, 1997 at an
EPA public hearing regarding Lowy. (RX 2) At the hearing on
April 29 Anderson identified herself as a Metro Board nenber
and a teacher at the University of Colorado (“CU), (RX 2 p.
35), and that she was appointed to the Board by the WMayor of
Denver to represent worker health and safety issues. (RX 2 p.
39)

Prior to Anderson speaking at this hearing, Donal d



Hol strum then president of the OCAW, the union |ocal, spoke.
M. Holstrum after identifying hinself as president and counse
for the OCAW stated, “And we (OCAW represent the | ab workers at

the Metro wastewater facility ...~ (RX 2 p. 28, enphasis
suppl i ed). | medi ately after M. Holstrum had spoken and
i mrediately preceding Anderson introducing herself, Phi

Goodard, introduced hinself as the elected health and safety

representative for the Metro | ab workers (OCAW . (RX 2 p. 34)
Wien Al Levin introduced hinself, he stated that he was a
director of Mtro and that he was there “as a concerned
citizen”. (RX 2 p. 50)

The OCAW representatives clearly identified whom they

repr esent ed. Even M. Levin qualified his introduction as a
director of Metro, although not to the satisfaction of the
Chairman, that he was there as a concerned citizen. Only

Anderson did not indicate on whose behalf she was speaking.
There can only be two possible reasons for this, either she was
trying to inpress the audience and bolster her credibility by
i ntroducing herself as a director and as professor at CU or, as
Metro believes, knowing that certain Metro nanagers, staff and
| egal counsel were in attendance, she was purposely attenpting
to hide her affiliation wwth the OCAW Wth this know edge, at
the tinme, the only reaction Metro could have was the one it did
have; to take action against a Board nenber and not against an
“aut hori zed representative” of enployees, according to Metro’s
essential thesis.

Even under the broad and |iberal definition given to the
phrase “authorized representative of enployees” by the ARB, the

enpl oyees or the union nust still request that the “authorized
representative’” speak or act on their behalf “on matters within
the purview of the statutes.” Anderson presented no evi dence at
trial that anyone requested her to speak on their behalf at the
April 2, 1997 EPA neeting. (TR 362, Il. 29) And it was as a

result of her actions at that neeting that Metro took the
al | eged adverse action.

Throughout this trial, Anderson nost credibly testified
that she was appointed by the Mayor of Denver in 1996 to
represent the workers at Metro. Metro, however, disputes that
her appointnment by the Mayor of Denver was different from any

20CAW st ands for the Q1, Chenmical & Atonic Wirkers’ Union
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ot her appointnment to Metro’s Board of Directors.

The Col orado statute regardi ng appoi nt nent of Board Menbers
to Metro does not provide that the appointnent be for a purpose
or represent a constituency other than representing the
appointing municipality. See, CR S. 8 32-4-509(2), (3) and (4).
Further, her appointnent by the Mayor to represent worker health
and safety issues does not confer upon her the standing of
“authori zed representative” of the workers. Only the enpl oyees
t hensel ves can aut horize her, according to Metro.

Anderson admtted during her testinony at the hearing that
nei t her she nor anyone else to her know edge provided Metro with
any witten docunentation which would support her appointnment to
the Board with the specific authority to represent the workers
of Metro. (TR 676, 1. 24 - 679 |. 23) In fact, the February
22, 1996 letter to Anderson confirmng her appointnent from
Mayor Wellington E. Wbb indicates that she is “to serve the
citizens of the Cty and County of Denver in this inportant
role”. (CX-5)

Shortly after Anderson becane a Board nenber in July 1996
she authored a letter to Ted Hackworth, Chairman of the
Qperations Committee, concerning her role on the Board. In her
own words Anderson states:

Clearly, there has been a dearth of
representation to the Metro Board from the
occupat i onal and envi ronnent al heal t h
sectors in the past; WMyor Whbb is wsely
seeking to provide greater representation of
these interests on behalf of Denver’s
residents and sewage system rate payers in
recent appointnments. (RX-31)

Noti ceably absent from Anderson’s letter to M. Hackworth
is anything about her role being an “authorized representative”
of the enployees of Metro. Metro strenuously objects that
Conpl ai nant was or could be an “authorized representative” of
the enployees at Mtro when she was appointed, pursuant to
statute, to represent Denver on the Metro Board. It is clear
that her only role was that of an “authorized representative” of
Denver, not of the enployees of Metro, according to Metro.

If it is determned that Anderson is an “authorized

10



representative” of the enployees of Metro, Mtro submts that
this Adm nistrative Law Judge nust also find that Metro had
notice of such authorization being granted by the workers to
Anderson in order for Metro to be |Iiable. Al Metro Board
menbers who testified at the hearing consistently stated that in
their dealings with Anderson they viewed her as a fellow Board
Menber and not as an “authorized representative” of the workers,
according to Respondent’s essential thesis.

The ARB noted that the |egislative history of the FWCA was
nodel ed after provisions in the Federal Coal Mne Health and
Safety Act. The regul ations pronul gated under that Act require
t hat after receiving notice that two or nore mners have
appointed a representative the operator nust post that
desi gnati on. See, Kerr-McGee Coal v. Federal Mne Safety &
Health Review Conm ssion, 40 F.3d 1257, 1260 (D.C. Gr. 1994)
and 30 CF.R. 8 40.4. It is clear under these regul ations that
t he enpl oyer nust be nmde aware that the person is acting as a
representative of the workers. Common sense would dictate the
same result here. Metro nust have had notice to be liable,
according to Metro.

Metro submts that the evidence at the trial showed that
while on the Board, Anderson was far nore involved wth the OCAW
t han anyone at the tine knew. Although unknown by Metro at the
time, she was clearly serving two masters and was in a conflict
of interest situation in violation of Metro' s Bylaws and her
fiduciary duty to Metro. On at l|east tw occasions, she
m srepresented her close ties to the OCAW® The first was in her
confirmation hearing before the Denver Public Wrks Comrittee
when, by her own account, she said in response to Council man and
Metro  director Ted Hackworth’ s concerns regar di ng her
affiliation with the OCAW that “he (Mayor Wbb) does intend for
me to serve in a role on the |abor issues relative to that
pl ant . And so | — | certainly would want to have input from
any of the workers, union workers and non-union workers at the
facility so I would want to be in touch with them?” (CX 9,
Anderson’s corrections p. 6-7) She does not, however, indicate
the closeness of her relationship with the OCAW which provided
notice to Metro regarding her alleged protected status as an
“authorized representative of enployees.” The second was when

3ne could infer that Metro's argument here is at cross-
purposes to its essential thesis.

11



she voted for the OCAW sal ary increases in Decenber 1996 at the
Metro Conmttee and Board neetings and affirmatively stated
“that she does not now, nor did she when she was appointed to
the Metro District Board of Directors, wrk for the Ql,
Chemi cal & Atomi c Workers Union.” (CX 44)

Not only did Anderson never inform Metro that she clained
to be an “authorized representative” of the workers, but
purposely msled Metro as to her affiliation with the OCAW
Wil e Anderson told Metro Board nmenbers that she did not work
for the OCAWat the tine of her appointnment, she does not bother
to nention that she clains to be their representative on the

Board, until she filed this case. See e.g., CX 9 (Anderson’s
corrections p. 6-7) CX 44 (does not work for OCAW, TR 1420 |I.
21 - 1421 |. 19). Anderson had nunerous occasions to inform

Metro that she was an “authorized representative” of the OCAW
but chose instead to hide this information and m sl ead the Metro
Board nenbers. The only explanation for this conduct was that
she had never been authorized by the OCAWto act on their behalf
or she was purposely trying to keep Metro Board nenbers in the
dark as to her true affiliation with the OCAW See al so, CX 10
(where the OCAW representative discusses Anderson’s appoi ntment
referring to her appointnent as the appointnent of an “equitable
board nmenber”, rather than as their representative).

Therefore, even if the OCAW did authorize Anderson to
represent them which Metro denies, Anderson should still be
deni ed protected status because she not only failed to inform
Metro of her status, but purposely hid her true relationship
with the OCAWfrom Metro, according to Metro.

The four "whistleblower” provisions under which Conpl ai nant
seeks relief protect "enployees" and "authorized representatives
of enployees"” against retaliation for airing conplaints or
al | egati ons of enpl oyers' non-conpl i ance with t hese
environnmental statutes. The Energy Reorganization Act, 42 U S.C
85851(1)(a), 2 does not refer to "authorized representative,”
but instead prohibits discrimnation against an enployee when
he, or "any person acting pursuant to [his] request,” engages in
protected activity.

Because the whistleblower statutes and regulations do not

define "authorized representative,” we  must turn to a
consideration of the plain neaning of the term Black's Law
Dictionary defines "authorize" as "to enpower ... to give a

12



right or authority to act ... inplying a direction to act."
Black's Law Dictionary at 133 (6th edition 1990). This
Dictionary defines "representative" as one who "represents, or
stands for, a nunmber or class of persons.” 1d. at 1302. This
Adm ni strative Law Judge, applying this plain nmeaning to the
evi dence presented concerning M. Anderson's appointnment and
tenure on the Metro Board, finds and concludes that she is
clearly soneone who was "enpowered" and "directed to act” on
behalf of "a class of persons” -the enployees at Metro
Wast ewat er Recl amation District, and | so find and concl ude.

Ms. Anderson served as an authorized representative of
Metro enployees even before she was appointed to the Metro
Board. The Metro | ab wor kers' union, OCAW (or PACE) enployed M.
Ander son during 1994 and 1995 to work with its nenbers on safety
and bargaining issues. Ms. Anderson expl ai ned:

"I was asked to exclusively assist the workers at the
Metro Wastewater Reclamation District over their
health and safety concerns, their lack of a contract
after many years, and to assist in building support in
the general comunity about their plight at that
facility." (TR 257, lines 20-24)

In 1994, Ms. Anderson submtted a Col orado Open Records Act
request to Metro Wastewater concerning air quality information
on behalf of Metro's unionized workers. (CX 3) M. Anderson
communi cated her health and safety concerns to Metro workers
while serving as a consultant for their union. (CX 2)

The process of Ms. Anderson's subsequent appointnment to the
Metro Board provides clear evidence of her standing as an
"aut horized representative of enpl oyees. " Marilyn Ferrari
credibly testified that, in late 1995  Mayor Wbb's [ abor
liaison Paul Wshard asked OCAW to submt resunmes of people to
represent them on the Metro Board. He told Ms. Ferrari that the

City of Denver was "very interested in having ... anybody that
you feel would be synpathetic to your cause on the Board." (TR
106, lines 11-13) Pat Farnmer confirnmed this discussion wth Paul

Wshard. (TR 634, lines 10-20) Marilyn Ferrari, along with the
union's Strategic Canpaign Coordinator Allison Left, then wote
to Mayor Webb "to ask for representation on the Board of Metro
Wast ewat er. Sonmeone who could be an advocate for the union
wor kers." (TR 86, lines 22-24) (See also letter to Mayor Webb,

CX 4)
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Ms. Ferrari explained that the union sought Ms. Anderson's
appoi ntment to the Board because she had worked with the union
in the past. She asked Ms. Anderson to prepare a resune and
confirmed that Ms. Anderson was willing to represent the workers
on the Metro Wastewater Board. (TR 106-107) Current PACE
president Jed G lnman testified:

"...there were sonme health and safety concerns that
needed to be addressed, that we needed to have a
| abor friendly person appointed to the Board, and the
feelings were that Adrienne would do a very effective
job in covering the issues that we needed, you know,
felt like we had to have addressed.” (TR 202, line 24
- TR 203, line 4)

Alison Laevey testified that she recalled Ted Hackworth
rai sing issues concerning Ms. Anderson's status as friend of the
uni on nmenbers" and extreme environnmentalist” at the Public Wrks
Commttee's second confirmation hearing in June 1996. M.
Ander son responded to M. Hackworth's concerns:

"She acknowl edged that she had been asked by the Myor
to serve on the Board to represent the workers, and
she acknowl edged her history and experience wth
various environnental groups." (Tr. 88, lines 9-12)

Ms. Laevey al so recalled "Council man Hackworth attacking her for
her views on wunions and M. Anderson saying |I'm here to
represent the workers, or sonething to that effect."” (TR 101,
lines 7-9) Ms. Anderson confirned these statenents. (TR 311-316)
Followng this neeting, M. Laevey sent M. Anderson a letter
(CX 10) and expl ai ned:

"She was our representative on the Board ... and |
wanted her to have sone information for when
Counci | man Hackwort h woul d come at t acki ng t he
union..." (TR 89, lines 2-7)

By "our representative," M. Laevey nmeant "the |ab workers the
O1l, Chemcal and Atom c Wirkers..." (TR 89, lines 10-11)

“PACE is the successor of OCAW
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Ms. Anderson nost credibly testified that she was asked to
serve as the representative of the lab workers at Metro. (TR
271, lines 11-16) Upon her appointnent to the Metro WAstewater
Board of Directors, M. Anderson infornmed Richard Plastino and
Ted Hackworth that she "had been appointed to represent the
wor kers. " She told numerous Board nenbers the sane thing during
a dinner neeting at Gaetano's restaurant (TR 682-683), a neeting
from whi ch several nenbers stornmed out of and hastily exited the
restaurant.

Following the confirmation of her appointnment to the Metro
Board, Board Chairman Richard Plastino asked M. Anderson to
[unch. During this lunch, M. Anderson described her interchange
with Ted Hackworth concerning her affiliation with the union.
(TR 318-319) She informed M. Plastino that she "was put on by
the Mayor's office to represent the workers' interests.” (TR
319, lines 5-6)

As the workers' representative, M. Anderson was asked "to
find out what was going on, what we wuld actually be
treating... (TR 93, lines 15-18) Ms. Anderson shared the results
of her research with Ms. Laevey and assisted her with strategies
to address worker and public health and safety concerns arising
from Metro's plan to accept wastewater from the Lowy Landfill.
(TR 91, line 11 - TR 92, Iline 21) M. Anderson continued to
provide this information and to work "very closely with the
wor kers" while she was on the Metro Board. (TR 97, |ines 10-20)
Clearly, M. Anderson's past association with the union and her
advocacy of environnental issues nmade her a target for Metro's
ani nosity and adverse actions.

Denver City Councilman Dennis Gall agher was well aware of
Ms. Anderson's work with | abor unions, specifically "the OCAW :

She had been working with themon a lot of issues
when I was in the legislature.” (TR 70, lines 20-22)

Council man  Gal | agher spoke in favor of V5. Ander son's
appointnent to the Metro Wastewater Board, "[b]ecause of ny work
with her in the past, and knowi ng that she would be someone who
would look out for environnmental health and safety."” (TR 74,
i nes 18-20)

At her very first Metro Board neeting, M. Anderson
i ndicated that "she was appointed by the Council and the Mayor's
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office to represent the concerns and the welfare of the
enpl oyees.” (TR 143, lines 21-23) She raised occupational health
concerns on behalf of workers who were going to perform repair
work on a sewer line in contam nated groundwater and soils in
A obeville. (See CX 39) Ms. Ferrari also credibly testified that
Ms. Anderson raised worker health and safety issues before the
Metro Board. (TR 110, lines 9-16) Forner Board nenber Al Levin
confirmed that M. Anderson raised issues concerning Metro
enpl oyees while serving on the Board. (TR 144, lines 1-7)

Counci |l man Ted Hackworth admtted that he was well aware of
Ms. Anderson raising concerns about worker safety at Metro:

“PQ ...isn't it true that Ms. Anderson often raised issues
concerni ng worker safety while she was on the Board?

A. The question is --- yes. | renmenber
statenments to that effect.

Q And when M. Anderson would raise -- discuss her
objections to the Lowy waste water plan, didn't she also
speak to her concerns about worker safety and how that plan
m ght affect workers?

A. Yes.

Q And wouldn't you consider worker safety to be an
i nportant working condition of enployees at Metro?

A. Yes." (TR 1371, lines 6-18)

Ms. Anderson also worked wth the union to nmake
presentations to the Board about worker and public health and
safety concerns. The wunion would assist M. Anderson in
distributing materials prior to or during Board neetings. (TR
1374, line 8 - TR 1375, line 5) In March 2000, Ms. Anderson and
the |l ab workers' wunion organized a news conference at Metro to
publicize a |egal action to seek an injunction against
acceptance of potentially radioactive wastewater from the Lowy
Landfill. (TR 204-205) Jed Glman testified that M. Anderson
attended this press conference "[a]s a spokesperson on behal f of
the workers that are affected by this plan [to accept wastewater
fromLowy]." (TR 205, lines 4-5)

M. Hackworth regarded M. Anderson as having a prounion
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bi as and he "also attacked the union.” (TR 88, lines 22-23)
Metro Board Chairman Richard Plastino knew that Ms. Anderson was

connected with the lab workers. (TR 1014, lines 24-25) Metro
Public Relations Director Steve Frank was al so well aware of M.
Ander son's association and influence with the union: "It was ny

under standi ng that she has worked with themall along.” (TR 919,
lines 11-12) M. Frank reported:

"Anderson has al so orchestrated union nenbers handi ng
out various printed nmaterials to Metro district board
nmenbers at board neetings and numerous nmilings from
OCAW and other |abor groups to individual board
menbers..." (CX 108B)

Metro enployees were also well aware of M. Anderson's
appointnment to the Board of Directors as their representative.
For mer Metro enployee Tony Broncucia testified that he
appr oached Ms. Anderson because he was "concerned for the
workers and the health risks going on."™ (TR 821, lines 10-11)
Former Metro enployee Delwin Andrews contacted Ms. Anderson in
May or June 1997 for assistance in getting his job back because
he "knew that she represented the workers on the Board at
Metro." (TR 234, lines 5-17) He heard from other Metro enpl oyees
"that she was representing the enployees ... on the Mtro
Board." (TR 235, lines 3-4)

M. Andrews and M. Broncucia gave Ms. Anderson a copy of a
letter the Operating Engineers union was asked to sign by Metro
Wast ewat er supporting Metro's plan to accept wastewater fromthe
Lowy Landfill. In exchange for signing and sending this letter
of support to the EPA, Metro offered to reinstate two of four
enpl oyees who were termnated for falsifying time cards. (TR
236-238; CX 67) M. Andrews and M. Broncucia also shared their
concerns with Ms. Anderson about Metro accepting wastewater from
Lowry:

"We handled this stuff every day, the sludge. W, you
know, we were exposed to it." (TR 241, lines 18-19)

In May 1998, the Metro |ab workers union, OCAW recognized
Ms. Anderson's efforts on the workers' behalf with the Brown-
Si|l kwood award "for health and safety.” (TR 217-267, lines 19-
22) Ms. Anderson was given this award in recognition of her
diligent work on health and safety issues for Metro enployees.
(TR 219, lines 16-23) Newspaper articles identified Adrienne
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Anderson as the advocate or representative of Metro enployees.
(See, e.g., CX 51 and CX 64)

Metro Wastewater representatives were clearly aware of Ms.
Anderson's reputation as a worker representative. |In fact, Ted
Hackworth candidly admtted that M. Anderson's status as a
wor ker representative created an untenable conflict of interest
with her responsibilities as a Metro Board nember.® (TR 1436
lines 6-9; TR 1439, lines 9-23) Furthernore, M. Hackworth did
not believe that his own status as a Denver City Council nman
created any such conflict, despite the fact that the City and
County of Denver owned the Lowy Landfill. (TR 1430, lines 3-12)
During Ms. Anderson's initial confirmation hearing before the
Denver Public Wrks Conmittee, home builder Tom Satler's
appoi nt nent to the Metro Board was confirmed as "a
representative of the housing sector, housing builders.”™ No
suggestion was nade that such an appointnment constituted a
conflict of interest. (TR 306-307)

The Secretary of Labor, as well as the courts, have
interpreted the environnmental whistleblower provisions broadly
to effectuate their renedial purpose of protecting enployees, as

well as their representatives, who raise safety concerns.
Stressing this principle and cautioning against applying a
"narrow, hyper-techni cal r eadi ng" of enpl oyee protection

| anguage, the court in Kansas Gas & Electric Co. v. Brock, 780
F.2d 1505, 1512 (10th G r. 1985) upheld an "expansive reading"
of language in the ERA to protect an enployee who had | odged
internal conplaints that were not nentioned in the statute. (Id
at 1509) The Secretary has extended similar protection to
workers wunder the Clean Air Act, explaining that "enployee
protection provisions ... are to be construed broadly and
reasonably to achieve their purposes.” Poul os v. Anbassador, 86-

CAA-1 (Sec’y April 27, 1987), slip op. at 6.

In anal ogous situations t hat ari se out si de of
"whi stl ebl ower” law, but where enployee protection and worker
safety are involved, courts have specifically construed terns
i ke "authorized" and "representative" broadly. In Kerr-MGCee

Coal Corp. v. Federal Mne Safety & Health Review Conm 40 F.3d

*However, M. Hackworth saw no conflict of interest with the
menbers of the Board who were successful business people or
entrepreneur in their full-tinme jobs.
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1257 (D.C. Cir. 1994), the court addressed the question of
whet her non-el ected |abor organizations or other third parties
could serve as "mners' representatives"” who enjoyed "wal karound
rights”™ during mne inspections nmandated by the Federal M ne
Safety and Health Amendments Act ("MSHA").® The court rejected
Kerr-MGCee's argunment that the term "mners' representative”
applied only to "enployees"” and to parties who had been el ected
as a bargaining representative by a najority of mners. (Id. at
1262) |Instead, the court ruled that a broad definition of
representative" was appropriate, and held "the fact that the
UMM was not a collective bargaining agent ... did not prevent
it fromacting as a mners' representative. (ld. at 1261)

The court also pointed out that non-enployees, especially

t hose who, |ike Ms. Anderson, have expertise in particular areas
of worker safety and health, mght play a unique role that an
enpl oyee m ght not be able to fulfill. (Id. at 1263) Recogni zi ng

such third parties as "representatives"” was consistent with the
broad renedial purpose that wunderlies MSHA. See also In re
| nspection of Caterpillar., Inc., 55 F.3d 334 (7th G r. 1995)
(striking enployees can be "enployee representatives” under
Cccupational Safety and Health Act).

The ARB, in its March 30, 2000 decision renmanding M.
Anderson's conplaint for hearing, followed the rationale
expressed by the cases cited supra. Anderson v. Metro WAstewater
Recl amation District, 97-SDW7, D& of ARB (March 30, 2000). The
ARB found that the term "authorized representative" under the
applicable environnental statutes "enconpasses any person
requested by any enpl oyee or group of enployees to speak or act
for or the enployee or group of enployees in matters within the
coverage of the environnental whistleblower statutes which
prohibit retaliation...™ (Id., slip op. at pages 7-8) The Review
Board further determned that "an individual selected by a union
representing enployees covered by the whistlebl ower protection
provisions to speak or act for the union (and by extension the
enpl oyees) in matters within the purview of the environnmenta

®Cases interpreting and applying MSHA are especially
instructive in the construction of "whistleblower" provisions,
many of which were nodel ed on that statute. See e.g. Pennsyl wv.
Catalytic, 83-ERA-2 (Sec’y Jan. 13, 1984), slip. op. at 3
(l ooking to MSRA when deciding that refusal to work unsafely
could be protected activity under ERA.)
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statues at issue here is also protected by the statutes'
prohi bitions of retaliation against 'authorized representatives.
Id., slip op. at page 8.’

In view of the foregoing, | find and conclude that the
evi dence overwhel mingly establishes that Ms. Anderson is indeed
an "authorized representative of enployees”™ in the plainest

meani ng of those terns. Clearly, M. Anderson has standing to
pursue a whistleblower conplaint as an authorized worker
representative. Myreover, this standing, and M. Anderson's
known association with the |ab workers' union, generated bl atant
aninosity and disparate treatnment by Metro representatives
towards Ms. Anderson. This aninosity was nmanifested in a series
of adverse actions directed agai nst Ms. Anderson as the workers'
representative. Under the broad protections provided by the
envi ronnmental whistl eblower statutes, and as interpreted by the
Review Board in Anderson v. Mtro Wstewater Reclamation
District, 97-SDW7, D& of ARB (March 30, 2000), M. Anderson
clearly has standing to pursue her conplaint, and I so find and
concl ude.
1. MS. ANDERSON HAS ESTABLI SHED A PRI MA FACI E CASE THAT METRO
TOOK ADVERSE ACTI ON AGAI NST HER AS THE RESULT OF PROTECTED

ACTIVITY.

In order for Anderson to prevail, she nust establish the
fol | owi ng:

A That she is as an authorized representative of the

enmpl oyees of Metro.®
B. That she was engaged in a protected activity.

C. That she was discrimnated against or received

"The ARB' s decision herein, and the reasons given for
reversing the Summary Judgnment granted in favor of Respondent by
nmy di stinguished and now retired col |l eague, Judge Sanuel J.
Smith, constitutes the Law of the Case herein, and it will be
further discussed bel ow.

8 It is undisputed that Anderson was never an enpl oyee of
Metro. She served a two-year termon Metro’s Board of Directors
and acknow edges that does not constitute enpl oynent.

(TR 665, |. 24 - 6661. 2; RX — 30).
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di sparate treatnent by Metro.

D. That Metro knew of the protected activity when it took
t he adverse action.

E. The protected activity was the reason for the adverse
action.

See, Trimer v. US. Dept. of Labor, 174 F.3d 1098, 1101 (10”
Cir. 1999); Carrol v. U S. Dept. of Labor, 78 F.3d 352, 356 (8'"
Cir. 1996); Sinobn v. Simons Foods, Inc., 49 F.3d 386, 388 (8'"
Cr. 1995).

The traditional preponderance of evidence standard is to be
used in conplaints under environmental whistleblower statutes.
See, Martin v. Dept. of the Arny, ARB No. 96-131 at 6 (July 30,
1999) and Ewald v. Commonwealth of Virginia, Case No. 89-SDW1

at 11 (April 20, 1995).

Once a conplainant has proved all the elenents of the prim
facie case by a preponderance, the respondent may rebut the
prima facie case by presenting evidence that it had a legitimte
non-di scrimnatory notive for the action taken.® See, Carroll v.
Becht el Power Corp., 91-ERA-46 (Sec’'y February 15, 1995)
(setting out the general |egal franework) “I'n any event, the
conpl ai nant bears the ultimate burden of proving by a
preponderance of the evidence that he was retaliated against in
violation of the |[|aw Id. and Agbe v. Texas Southern
University, ARB No. 98-072 (July 27, 1999) (respondent does not
carry the burden of proving a negative proposition, that it was
not notivated by Conplainant's protected activities when it took
the adverse action. Throughout, Conplainant has the burden of
proving that the enployer was notivated, at least in part, by
Conpl ai nant' s protected activities). Once the respondent
produces evidence that the conplainant was subjected to the
adverse action for legitimte non-discrimnatory reasons, the
rebuttable presunption created by conplainant’s prima facie
showi ng drops fromthe case. Carroll at 6.

Under the ERA, the enployer has the burden to denpnstrate
by cl ear and convincing evidence that it would have taken the
sanme action in the absence of the protected activity. See,
Trimrer v. U.S. Dept. of Labor, 174 F.3d 1098, 1102 (10'" Gir.

1999) .
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There is one variant to this format. Where an enpl oyee
establishes by a preponderance that illegitimte reasons played
a part in the enployer’s adverse action, the enployer has the
burden of proving by a preponderance that it would have taken
the adverse action against the person for the legitinmate reason
alone. (1d.) This is known as a dual notive case. |If there is
rebuttal, the conplainant, to prevail, nust denonstrate that the
proffered reason for the adverse action is not the real reason
by showi ng that discrimnatory reasons nore likely notivated the
action or that the proffered explanation is unworthy of
credence. Texas Dept. of Comm Affairs v. Burdine, 450 U S. 248,
256 (1981); If the trier of fact decides there are dual notives,
the respondent cannot prevail unless it shows it would have
reached the sanme decision in the absence of protected conduct.
Young v. CBlI Services, Inc., 88-ERA-8 (Sec'y Dec. 8, 1992), slip
op. at 6.

The ARB in its Decision and Remand Order of March 30, 2000
provi ded gui dance as to whether or not Anderson has standing as
an “aut hori zed representative” under t he applicabl e
whi st | ebl ower statutes.

Accordi ngly, Anderson is an “authorized
representative” of Metro enployees if a
Metro enployee or group of Metro enployees
requested her to speak or act for the
enpl oyee or group of enployees in mtters
within the coverage of the SWA, CERCLA or
FWPCA, or if a wunion representing Metro
enpl oyees (e.g., OCAW requested her to
speak or act for the union, (and by
extension the enployees) in matters wthin
the purview of the statutes. (See pages 8
and 9 of the ARB s decision.)

To prevail on a whistleblower conplaint, a conplainant nust
establish that the respondent took adverse enploynent action
because she engaged in protected activity. A conplainant
initially my show that a protected activity likely notivated
the adverse action. A conplainant neets this burden by proving
(1) that she engaged in protected activity, (2) that the
respondent was aware of the activity, (3) that she suffered
adverse enpl oynent action and (4) the existence of a causal link
or nexus, e.g., that the adverse action followed the protected
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activity so closely in time as to justify an inference of
retaliatory notive. Jones v. ED&G Defense Materials., Inc., 95-
CAA-3 (ARB Sept. 29, 1998), slip op. at p. 7, citing 64 F.3d
261, 277 (7th Gr. 1994).

A respondent may rebut the prinma facie showing nade by a
conpl ai nant by producing evidence that the adverse action was
motivated by a legitinmate nondiscrimnatory reason. |If such
rebuttal evidence is produced, the conplainant nust then prove
that the proffered reason was not the true reason for the
adverse action, that the reason was nerely pretextual and that
the protected activity was the actual reason for the adverse
action. Jones v. ED&G Defense Materials, Inc., 95-CAA 3 (ARB
Sept. 29, 1998), slip op at p. 7, citing St. Mary's Honor
Center v. Hicks, 509 U S. 502, 505-508 (1993).

As will be discussed at greater |ength bel ow, Conpl ai nant
has net her burden of establishing a prima facie case. Because
Respondent has failed to rebut this evidence with legitinmate,
non-di scrimnatory reasons for its treatnent of M. Anderson
other than her protected activities, Ms. Anderson is entitled to
certain relief, and I so find and concl ude.

I11. ADRI ENNE ANDERSON ENGAGED I N PROTECTED ACTIVITY OF VWH CH
METRO WASTEWATER WAS WELL AWARE.

The enployee protection provisions have been construed
broadly to afford protection for participation in activities in
furtherance of the statutory objectives. Marcus V. U s
Environnental Protection Agency, 1996-CAA-3 (ALJ Dec. 15,
1998), slip op. at p. 25, citing Tyndall v. U S. Environnenta
Protection Agency, 93-CAA-6, 95-CAA-5, ARB June 14, 1996).
Protected activities 1include enployee conplaints which "are
grounded in conditions constituting reasonably perceived
violations of environnental acts.” Jones v. ED&G Defense
Materials., Inc.,95-CAA 3 (ARB Sept. 29, 1998), slip op. at p.
8, citing Crosby v. Hughes Aircraft Co., Case No. 85-TSC- 2,
Sec. Final Dec. and Ord., Aug. 17, 1993, slip op. at 26, aff'd,
Croshy . United States Dep't of Labor, 1995 U S. LEXIS
9164(9th Cir.); Johnson v. AOd Domnion Security, Case Nos. 86-
CAA-3, et seq., Sec. Final Dec. and Ord., May 29, 1991, slip op.
at 15. Raising internal concerns to an enployer, as well as the
filing of formal conplaints with external entities, constitute
protected activities under 824.1(a). Ml endez v. Exxon Chem cals
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Anericas, ARB No. 96-051, ALJ No. 1993-ERA-6 (ARB July 14,
2000), slip op. at p. 10.

Rai sing conplaints about wor ker health and safety
"constitutes activity protected by the environnmental acts when
such conplaints touch on the concerns for the environnent and
public health and safety that are addressed by those statutes.”
Mel endez v. Exxon Chenicals Americas, supra at p. 10. See also
Jones v. ED&G Defense Materials, Inc., supra at p. 8, «citing
Scerbo v. Consolidated Edison Co., Case No. 86-ERA-2, Sec. Dec.
and Ord., Nov. 13, 1992, slip op. at 4-5. Further, the gathering
of evidence in support of a whistleblower conplaint, including
the gathering of evidence by neans of tape recording, is a type
of activity that has been held to be covered by the enployee
protection provisions referenced at 29 CF. R 824.1(a). Ml endez
v. Chem cals Anericas, supra at p. 10.

Metro concedes that Anderson’s speaking out in public and
in the nedia regarding Metro’s policies at Lowy was a protected
activity wunder the subject whistleblower statutes, provided
Anderson proves that she actually believed that Mtro was
violating the environnmental |aws at issue and that her belief
was reasonable. See, Ml endez v. Exxon Chem cals Americas, ARB
Case No. 96-015 (July 14, 2000) (decided under CAA and TSCA)
and Mnard v. Nerco Delamar Co., 92 SWD-1, Sec’'y Dec., (January
25 1994).

Respondent submits that Anderson’s activities are not
protected because she did not actually believe Metro was
violating environnmental laws or if she did, her belief was not
reasonabl e.

Respondent points out that Conpl ai nant is a vocal
“activist” who has a history of supporting various causes.
Local columist Al Knight of the Denver Post in an April, 1999
article stated, “given Adrienne Anderson’s record for accuracy
it is a wonder that anyone still listens to this self-appointed

envi ronnent al activist.”?

The question remains whether or not she actually believed
that Metro was violating the environnmental |aws at issue and

%Anot her exanpl e of the blatant aninpsity fostered by the
Respondent and perpetuated by others.
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whet her her belief was reasonable. Respondent submits that
Anderson has neither alleged nor offered any evidence that Metro

was violating the environnmental laws at issue. Assumni ng,
arguendo, that Anderson did actually believe that Metro's
acceptance of the Lowy Landfill effluent would violate
environnmental |aws, Anderson’s belief cannot be considered

reasonable in light of the scientific evidence to the contrary,
according to Respondent’s thesis.

Al t hough Anderson has continually chastised Metro, the City
& County of Denver, the EPA and the Col orado Departnent of
Public Health and Environnment (CDPHE) for approving the POTW
Treat ment Option plan, Anderson has never alleged any violations
of the acts at issue in this whistleblower conplaint, according
to Respondent. A belief that the environment may be negatively
i npacted by an enployer’s conduct is not sufficient to invoke
t he whistleblower provisions of environnmental laws. See M nard
v. Nerco Delamar Co., 92-SWD-1 Secretary Dec., p. 11 (January
25, 1995) “An enployee’'s conplaints nust be grounded in
conditions constituting reasonably perceived violations of the
environmental acts.” 1d. See also, Melendez v. Exxon Chemcals
Americas, ARB No. 96-051 at 63 (July 14, 2000) (coverage for
conplainant’s activities that otherwse qualify for protection
under the environnental statutes is contingent upon proof that
those activities were based on conplainant’s actual belief that
the respondent was acting in violation of the statutes and that
the belief was reasonable).

Respondent also submits that Anderson cannot neet her
burden of proof on this elenment because the EPA and the CDPHE
who are charged with carrying out the |aws at issue approved the
plan that Metro was inplenmenting

Respondent further submts that Anderson has only alleged
that this is bad and dangerous policy and could | ead to man-nade
radi onucl i des entering t he envi r onment t hr ough Metro's
application of biosolids. In her testinony Anderson stated that
the i ssue she was speaki ng out about was:

The Lowy Landfill issue and ny work on
behal f of the workers to expose their - -
what we considered to be their very
dangerous plan to distribute plutonium
t hroughout the environnent through these
nmeans. (TR 439, Il. 7-11)
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Wiile this my be a |audable goal, Anderson never alleges
that the POTW Treatnent Option or Metro violates any of the
federal acts at issue in this case. (See also, TR 362 IIl. 2-9
where Anderson states that the POTW Treatnent Option is “not
appropriate given the nature of the waste”). Wthout an
all egation, based upon a reasonable belief, that Metro has
violated any of the federal acts, Anderson’s claim nust fail
according to Respondent. See, Mnard at 11.

Even if, arguendo, she had alleged a violation of the acts,
considering the enornous amount of scientific evidence to the
contrary and the EPA and CDPHE approval of the POTW Treat nent
Option, Anderson’s beliefs cannot be considered reasonable.
Anderson has had anple opportunity to digest the vast anmount of
scientific data regarding the POTW Treatnment Option at the Lowy
Landfill Superfund site. Yet she continues her crusade wth
indifference to the facts and the findings of the EPA and the
CDPHE, according to the Respondent.

Respondent further submts that Steve Pearlman of Metro

provi ded “extensive, unrefuted and conpelling testinony”
regarding the scientific aspects of Metro' s treatnent of the
effluent waste stream from Lowy. Nunmerous exhibits were

admtted in support of his testinony. (RX 57, 58, 59, 60, 61,
62, 63, 64, 65 and 66).

Respondent points to the EPA press rel ease dated June 30,
1997 which states “there is no evidence to conclude that any
radi oactive waste from Rocky Flats was disposed of at the Lowy

Landfill Superfund site in Arapahoe County. . . EPA officials
base this conclusion on their conplete and thorough analysis of
site sanpling results and historical records.” (RX 66) The

press release further addresses the so-called “snoking gun” on
whi ch Anderson relies with reference to the alleged dangerous
|l evels of plutonium at the site. “According to EPA Project
Manager Mark Herman, [Anderson’s] conclusion was apparently
drawn by taking certain parts of EPA docunents out of context
and msinterpreting the information.” (RX 66)

Respondent further posits that Anderson and her students
claim to have poured through the docunents on file in the EPA
docunent repository regarding the Lowy Landfill. (See e.g., CX
52, 86, 87 and 91) Anderson, despite being repeatedly inforned
t hat the results originally obtained regarding nan-nade
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radi onuclides at Lowy have never been confirnmed and nountains
of data supporting the rejection of the wearlier results,
continues to rely on the faulty data. Further, part of the data
from the “snmoking gun” relied upon by Anderson was |ater
specifically rejected by the sanme independent |aboratory that
generated the data. (RX 71) The rejection of the data by
Tel edyne |sotopes |aboratory occurred on June 1, 1992, |ong
before Anderson’s appointnent to the Board. RX 71 is the EPA
docunent which Anderson clainms to have thoroughly revi ewed.

Respondent further posits that in light of all the evidence
to the contrary regarding the presence of man made radi onucli des
at Lowy, and the approval of the plan by EPA and CDPHE,
Anderson’s belief in the violation of any of federal statutes at
issue is not reasonable. From a scientific standpoint, her
position is frivolous and groundless and she provided no
scientific evidence to allow the court to conclude that her
bel i ef was reasonabl e, according to Respondent.

As noted above, Adrienne Anderson was appointed to the
Metro Wastewater Board of Directors on February 22, 1996. (CX 5)
After she was appointed to the Board by Mayor Webb, Ms. Anderson
researched the history of the Lowy Bonbing Range. She initially
di scovered that the U S. Arny Corps of Engineers had designated
a 50,000 acre area, which included the Lowy Landfill, as a
"catastrophic risk zone." (TR 274, lines 13-16) The significance
of this designation was that "the chance of sonebody being
injured or killed was high, by going out to that territory.” (TR
274, lines 18-20) M. Anderson wote the Governor about her
concerns. (CX 6) She then made a radi o appearance on March 4-5
1996, in which she discussed the hazards at this Superfund site,
i ncluding radi oactive materials. (TR 276-278; CX 7, CX 8)

Ms. Anderson's confirmation hearing before the Public Wrks
Commttee was scheduled to be held in May 1996. However, as Ted
Hackworth, (for sone unexpl ained reason) was not present at this
hearing, he demanded that a second confirmation hearing be
schedul ed so that he could question Ms. Anderson. (TR 297-298)
This second confirmation hearing was scheduled for June 4, 1996.
(CX 9) Meanwhile, the Metro Board approved the Lowy settlenent
in June. (RX 98) As a result of Ted Hackworth's insistence on a
second confirmation hearing, M. Anderson did not attend her
first Board neeting until July 1996, and was therefore prevented
from voting on the Lowy Landfill settlenent. Thus, began the
conspi racy agai nst Conplainant. (TR 317)
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Fol | owi ng her appointnment to the Metro Board, Ms. Anderson
did some prelimnary research concerning the Lowy Landfill, and
had concerns about Metro's plans to accept wastewater from Lowy
whi ch m ght contain radi oactive waste. She raised these concerns
with her fellow Denver representatives on the Metro Board during
a pre-dinner neeting at Gaetano's restaurant in July 1996. (TR
324-327) When Ms. Anderson voiced her concern over the presence
of radioactivity at Lowy, a Board nmenber nanmed W/ der "slammed
down his fork and starting yelling at [her]."” (TR 328, lines 5
6) He said, "those are very outlandi sh accusations, young | ady,
in a very deneaning way." (TR 328, lines 89) He "stonped out
of the dinner neeting” with Board nenbers Ted Hackworth and
Robert Warner.!* (TR 328, lines 14-17)

Ms. Anderson discussed this reaction with Board menbers Al
Levin and Steve Fout. They decided that M. Fout would nake a
notion at the Board neeting that evening to have an EPA
representative brief the Board on the issues that M. Anderson
was raising. (TR 328-329) However, when M. Fout nmade that
notion, Chairman Plastino "said that would not be necessary, and
that the Metro Wastewater staff people could provide that
information to the Board." (TR 330, lines 1-3)

During Ms. Anderson's first Operations' Commttee neeting
as a Metro Wastewater Board nenber in July 1996, she asked for
an opportunity to discuss information she had uncovered
concerning the Lowy Landfill. (TR 331-332) Chairman Ted
Hackworth "very angrily gaveled ne out of order, banged it down,
and said, we've discussed that and we're not going to hear
anything about it." (TR 332, lines 13-15) M. Anderson was
"baffled by that |evel of hostile response” and felt she "had
important, and critically inportant information that should be
brought to the commttee in a confidential way." (TR 332, lines
15-19) She discussed this interchange with Board nenber Al
Levin, who explained that, during the previous operations’
Committee neeting, a Board nenber representing the City of
Aurora had conplained to M. Hackworth about M. Anderson's
appointment. (TR 333, lines 332-333) This Board nenber, Tom
Giswald, asked M. Hackworth "why did you let that whacko on
the Board? (TR 333, lines 6-7) Four nonths earlier, the Mayor of

YA blatant nanifestation of and | ack of collegiately and
their hostile attitude towards the Conplai nant.
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Aurora had been confronted with M. Anderson's concerns over
Lowy on a live radio talk program (TR 334-335; see also CX 8)
Even at this early stage, M. Anderson was subjected to adverse
action and disparate treatnent as the result of speaking out
about hazards environnental hazards.

Following these initial experiences with the Mtro Board

Ms. Anderson conducted extensive research into the history of
the Lowy Landfill through Col orado Open Records Act and Freedom
of Information requests to various state and federal agencies.
(See CX 11-38) Ms. Anderson then began speaking out in various
public arenas about the concerns she had as the result of her
research, and her statenments were reported in the nedia. (See CX
50, 51, 52, 60, 62, 63, 64, 66, 82, 8, 87) M. Anderson also
participated in investigations conducted by various government
agenci es, and provided information she had uncovered concerning
the Lowy. Landfill to these agencies. (CX 91, 92, 94)

Al Levin testified that, when the Board nenbers voted to
approve the Lowy settlenent and accept wastewater from this
Superfund site, they were not given any indication that
radi oactive waste may be present at this site.?® (TR 158, lines
7-10) He never saw the Hardi ng-Lawson study which found evidence
of manmade radionucleates associated wth nuclear weapons

manufacturing and testing at the Lowy Landfill. (TR 175, I|ines
3-15) The first tinme he had any inkling that such an issue
exi sted was when Ms. Anderson raised it. (TR 158, lines 11-13)

M. Levin, dater hearing Ms. Anderson's concerns, felt that an
i ndependent lab should evaluate the potential for radioactive
waste com ng through the Metro sewage system (TR 159, lines 3
9) M. Levin testified:

"My concern is, inasmuch as | was not inforned
regardi ng the findings of Hardi ng-Lawson & Associ ation
[sic], | regret that | approved the findings of the

Board regarding the servicing of the waste water from
Lowy." (TR 175, lines 21-25)
There is no dispute that Metro Wastewater was well aware of Ms.
Anderson's protected activities - In fact, Metro's Public
Rel ations Director Steve Frank was responsible for tracking her
activities and responding to them apparently as part of a “ready

Y2pnother indication of a failure to disclose materi al
information to the public.
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response team” to use a political analogy. (See CX 108B; TR
936-941) No other Metro Board nenber was tracked in this manner.

M. Frank was well aware of M. Anderson's contacts wth
Congress and the state |egislature about Metro's plans to accept
Lowy wastewater. M. Frank was also well aware of M.

Ander son's nunerous nedia intervi ews:

"Q Metro was aware of nunerous newspaper articles in which
Ms. Anderson spoke out against the Lowy plan, isn't that right?

A. Certainly we were." (TR 940, lines 21-24)

M. Frank reported M. Anderson's activities to Metro
managenent at their request. (See CX 108B; TR 936-941) As a
result, when asked about Metro's awareness of M. Anderson's
protected activities, he responded: It was inpossible not to be
aware." (TR 940, line 20)

Metro Board Chairman R chard Plastino testified that he was
aware of Ms. Anderson speaking out in opposition to the plan to
accept wastewater from the Lowy Landfill on radio talk shows
and in press conferences. (TR 1036) In fact, Chairnman Plastino
circulated a transcript of M. Anderson's appearance on a radio
program to Metro Board nenbers. (CX 54) These protected
activities directly resulted in adverse treatnment of M.
Anderson by the Metro Wastewater Reclamation District and its
Board, and I so find and concl ude.

| V. ADVERSE TREATMENT OF ADRI ENNE ANDERSON BY METRO WASTEWATER
ACTIVITIES WAS MOTIVATED BY Ms. ANDERSON S PROTECTED
ACTI VI Tl ES.

Respondent further submts that Metro has not discrimnated
agai nst Conpl ai nant, denies that it treated her in a disparate
fashion and posits that its evidence presented at the trial
denonstrated that Metro had a legitimte non-discrimnatory
reason for taking the action that it took herein, i.e., the
threat of censure, to ensure that nenbers of the Board conply
with the Bylaws, (RX 1, RX 72) See also Robert Rules of Order,
9'h Ed. Ch. XX, Disciplinary Procedures, p. 638 (1990 Ed.)

Respondent further submts that the actions of the Board in
di sciplining a Board nmenber who is not a “team player” or “one
of the boys” is irrelevant to any whistleblower claim Wile
Respondent attenpts to isolate the disciplining of Conplainant
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as limted to her capacity as a Board nenber, this isolation
cannot be pernmitted because, as found above, Conplainant is the
“authorized representative” of the Metro workers. Mor eover ,
whil e Respondent posits that “Anderson had a full and fair
opportunity to present her position,” ny reading of the record
| eads ineluctably to the conclusion that she was denied that
forum at every opportunity, as further discussed bel ow The
operation of the Board s neetings involving the Conplainant
certainly cannot be characterized, in ny judgnent, as “the way
representative denocracy is supposed to work.” When those
neetings involved the Conplainant, they were conducted in an
autocratic and di sparate fashion.

Agai n Respondent attenpts to walk “the high wire” when it
concedes that when it issued the letters to Directors Anderson
and Levin indicating that they could be censured and that it was
aware that Anderson had publicly taken positions critical of the
Metro’s Board’s position on the Lowy Landfill POTW Option.
However, Metro was not attenpting to stifle her speaking out but
only to enforce its inherent disciplinary power and to nanage
and run an orderly Board. (See RX 4 and 7) In that setting,
Ander son’ s activities wer e not pr ot ect ed under t he
whi st| ebl ower |laws at issue. A “threat” of censure to a nenber
of a Board of Directors does not constitute adverse action as
contenpl ated by the whistleblower acts, according to Respondent.

Anderson has not net her burden of proof on these el enents.
The evidence in the record is overwhel mng that the action taken
by Metro was to mamintain an orderly Board and enforce Board
rules, not to repress her free speech or discrimnate against
her, according to Respondent’s essential thesis.

However, | disagree with the Respondent for the follow ng
reasons.

An "adverse action”™ has been defined as sinply sonething
unpl easant, detrinental, even unfortunate, but not necessarily
(and not wusually) discrimnatory." Marcus v. U S. Environnental
Protecti on Agency, 1996-CAA-3 (ALJ Dec. 15, 1998), slip op. at
p. 28, citing Stone & Webster Engineering Corp. v. Herman, 115
F.3d 1568, 1573 (11th Cir. 1997). Under 29 C.F.R 824.2(b), as
anended, an enployer is deened to have violated the particular

statutes and regulations "if such enpl oyer i ntimdates,
threatens, restrains, coerces, blacklists, discharges or in any
ot her manner di scrim nates against any enployee" because of
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protected activities. Consistent with this regulation, a wde
range of unfavorable actions has been held to constitute adverse
action wthin the context of enpl oynent di scrimnation
conpl aints. Mel endez v. Exxon Chem cal s Anericas, supra at 24.

Ms. Anderson's protected activities led to a variety of
adverse actions taken against her by Metro. From the very
begi nning, her public and worker safety and health concerns
arising from Metro's plan to accept wastewater from the Lowy
Landfill Superfund Site caused negative reactions from Metro
Board menbers. Former Board nmenber Al Levin testified that, when
she would try to raise questions about the "welfare and well-
bei ng of the enployees, she was ridiculed or deneaned."” (TR 144,
lines 5-7) M. Levin also recall ed:

"...the admnistrative staff sat on one side of -- one
table, on one side of the room and the conversation
bet ween them was always |ow, but occasionally | would
hear a word |ike troubl enmaker, there she goes again,
words to that effect ..... Upon occasion they would --
one of them in particular, would throw a piece of
paper at her or someone would tell her to shut up --
| heard that very loud and strong."'® (TR 144, lines
10-14, 18-23)

Pat Farner testified that, when M. Anderson would raise
i ssues concerning Metro workers to the Mtro Board, "[t]hey
weren't very receptive to her, " and "there was a |lot of
aninosity towards her. (TR 637, line 17 - TR 638, line 3) The
Metro Wastewater public website contained a posting under the
name of Robert Hite indicating that Ms. Anderson was "routinely
ignored by board nenbers..."” (CX 110) This attitude was
confirmed by Board nenber and Denver City Councilmn Ted
Hackwort h:

“Q Did the manner in which she projected her position
turn off sonme of her fell ow Board nenbers?

A 1'd say definitely.
Q Why? Describe it. What happened?

13An obvious lack of civility anmbng those presumably
followi ng Robert’s Rules of Oder.
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A. Alnost an attitude of new kid on the block, but
that she would tell us how it would be done."” (TR
1367, lines 9-14)

Former Metro enployee Tony Broncucia testified that he
observed an obvious difference in the way M. Anderson was
treated by the Metro Board, as conpared to other individual
Board nenbers. (TR 836, lines 10-13) When Ms. Anderson handed
out information, "you'd see people crunbling them up, throw ng
them on the floor.” (TR 836, lines 15-17) Wen M. Anderson
"wanted to voice her opinions, there were always objections., (TR
836, lines 18-19) M. Broncuci a expl ai ned:

" The Board neetings were fixed. | nean, it was a -
they wouldn't let her talk ... Anybody that was at
that Board neeting would see that she was shut of off
so, many tinmes." (TR 835, |ines 4-8)

M. Broncucia believes that Metro "got rid of him and co-
wor ker Delwi n Andrews because they talked to Ms. Anderson about
their concerns regarding Metro's testing and safety practices
(TR 833, lines 11-16) M. Broncucia testified that Metro's plan
to accept wastewater from the Lowy Landfill "raised a |ot of
concerns with a lot of people, but the workers wouldn't talk
about it, because they were afraid of losing their jobs."” (TR
827, lines 1-8) He and M. Andrews tal ked to the Conpl ai nant and
then lost their jobs, ostensibly for filing false tine cards.

When Ms. Anderson submtted a June 25, 1997 request to the
Metro Board to investigate, inter alia, al |l egations of
“bl ackmai | ” rai sed by Tony Broncucia and Delw n Andrews (CX 68),
this request was denied. However, M. Hte took it upon hinself
to investigate these allegations, and discovered that "there was
sone fact to it." (TR 1483-1485) He reported his discovery to
the Executive Conmttee; but for sonme inexplicable reason, he
did not report his findings to Ms. Anderson'*, who had originally
rai sed the allegations. (TR 1485, |ines 15-25)

Marilyn Ferrari testified that one evening she was passing
out an article for Ms. Anderson to the Metro Board nenbers. one
of the Board nenbers nanmed Zamagni “"threw the article at
Adrienne."” No efforts were made to control him (TR 111, Ilines

“Anot her exanpl e of disparate treatnent.
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7-15) This paper was thrown in a "violent" fashion. (TR 123,
lines 19-23)

Forner Metro Board nenber Al Levin described simlar
treatment of Ms. Anderson by Board nenber Zamagni

"He threw a paper at her -- a rolled up piece of paper
and said shut up, very loudly and curtly." (TR 145
i nes 24-25)

M. Zanmagni also told Ms. Anderson and other "union people" to
"shut up and sit down. He did not display this type of behavior
to anyone else. (TR 119, line 20 - TR 120, line 4) Robert Hte
confirmed that M. Zamagni was never disciplined or censured for
such behavior. (TR 1470, lines 4-14) M. Ferrari described her
i npressions when no one on the Board objected to M. Zanmagni's
rude behavi or:

“l considered it acquiescence. | considered that they
agreed with what he had done because nobody spoke up,
nobody reacted. They just acted like this was nornal
behavior. (TR 126, lines 22-24)

M. Levin sunmarized the attitude of his fellow Board
menbers concerning M. Anderson's discussion of worker health
and safety issues:

"On a couple of occasions when she tried to raise a -
few questions about the welfare and well-being of the
enpl oyees, she was ridiculed and deneaned .....
occasionally | would hear a word |ike troublenmaker,
there she goes again, words to that effect...” (TR
144, lines 5-7; 11-14)

Derogatory comrents concerning M. Anderson were never
ruled out of order. In contrast, M. Anderson's attenpts to
rai se concerns about worker and public health and safety were
often ruled out of order. A Levin testified that Ms. Anderson's
attenpts to raise such issues under the agenda item "Individua
Directors’ Concerns”™ would very often result in the neeting
being quickly termnated by Chairman Richard Plastino: "Very
often the nmeeting would be adjourned. The gavel would cone down.
The neeting is adjourned.” (TR 149, Ilines 9-11) M. Ferrari
confirmed that Chairman Plastino had suddenly adjourned a Board
neeting in response to M. Anderson's attenpts to share
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i nformati on concerning health and safety concerns.® (TR 128,
line 22 - 129, line 2)

In March 2000, Ms. Anderson and the lab workers' union
organi zed a news conference at Metro to publicize a |legal action
to seek an injunction against acceptance of potentially
radi oactive wastewater from the Lowy Landfill. (TR 204-205) A
Metro security representative approached them and asked themto
| eave because they were not wearing hard hats or safety
gl asses. However, neither Metro enpl oyees, nor a group of nearby
school children nor the reporters present were wearing hard hats
or safety glasses, and they were not asked to |eave. Wen this
di sparate treatnment was pointed out to the Metro representative,
he retreated to his truck and kept the group, including M.
Ander son, under surveillance. (TR 206, lines 5-22) Union
presi dent Jed Glman testified that this encounter was
intimdating and "an attenpt to nake us feel that we were doing
sonmet hing wong, and we weren't..." (TR 207, |ines 3-14)

Ted Hackworth admitted that nenbers of the public are not
required to wear hard hats or safety goggles when going to the
pl ant site, and that he does not wear such equi pnent. (TR 1454,
lines 5-18) Steve Frank admtted that nenbers of the public
visiting the Metro property are not required to wear hard hats
or safety goggles, and that he certainly does not wear such
equi prrent at Metro. (TR 1454, lines 518) Even school children
touring the Metro plant site are not required to wear hard hats
or safety glasses. (TR 986, lines 1-13) Nevertheless, M. Frank
admtted that, when he saw Ms. Anderson on Metro property later
t hat sane day, he "absol utely" approached her in an angry nanner
and ran her off. (TR 987, lines 1-10)

Robert Hite, in a July 22, 1997 Bylaws Conmittee neeting
advised all present that Ms. Anderson made an Open Records Act
request, was charged 25 cents a copy'®, and "she's really sore
about that." This comment was foll owed by laughter. (CX 96, July
22, 1997 tape recording of Bylaws Comrittee neeting) In a July
3, 1997 (Qperations Conmttee neeting, (VS Anderson was
sarcastically ordered to turn off her tape recorder by Conmttee
Chai rman Ted Hackworth. (CX 100, July 3, 1997 tape recording of

15 her exanpl es of disparate treatnent.

®Anot her exanpl e of disparate treatnent.
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Operations Conmttee neeting)

Ted Hackworth's aninmus towards Ms. Anderson was especially
obvi ous, and even preceded the confirmation of her appointnment
to the Board. Denver City Councilman Dennis Gallagher admtted
that he had to defend Ms. Anderson's appointnment to the Metro
Board agai nst attack by Councilman Ted Hackworth (TR 80, Ilines
6- 10)

As noted above, the main source of this animus was M.
Ander son's known association with the | ab workers' union and her

vi gorous advocacy of environnmental issues. M. Hackworth
admtted that Metro Wastewater had a history of acrinony and bad
blood with the union. (TR 1423, lines 2-11) M. Hackworth's
animus towards the lab workers' wunion, and, in particular,
towards Ms. Anderson as their representative on the Board,
extended to others who associated with M. Anderson. Marilyn

Ferrari testified that M. Hackworth voted agai nst her
reappoi ntnent to the Denver Whnen's Conm ssion because she "had
alltances with maverick nenbers of the Metro Wastewater Board."
(TR 117, lines 35) He was referring to Ms. Anderson. (TR 117,
lines 7-11)

Marilyn Ferrari nost credibly testified: "M . Hackworth was
rarely very polite to Adrienne. He always spoke to her as |ess-
t han- person."” (TR 117, lines 15-17) Al Levin testified that M.
Hackworth ordered Ms. Anderson to shut off her tape recorder at
an Operations' Conmittee neeting. (TR 154, line 20 - TR 155
line 7) Allison Laevey described her observations during a June
1996 Public Wrks Comrittee neeting:

“I recall Ted Hackworth - Councilman Hackworth - was
surprisingly - the word cones to m nd? vicious towards
Adrienne, and attacking her and her beliefs.” (TR 87,
lines 23 - 25)

Following this neeting, M. Laevey wote to M. Anderson to
express her concern over the "irresponsible comments" and
"m sstatenents” made by M. Hackworth. (CX 10)

Ted Hackworth testified that other Board menbers conpl ai ned
to him about M. Anderson and the concerns she raised. He
testified that other Board nenbers said "we should never have
let her on this board.” (TR 1453, lines 10-15) He also
cavalierly admtted that he hoped that M. Anderson would not be
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reappointed to the Board, and communi cated this hope to a nenber
of the Myor's staff, a continuation of the retaliation and
adverse treatnent. (TR 1454, |ines 13-23)

The Metro Board's treatnent of Ms. Anderson when she woul d
raise worker and public health and safety issues clearly
reflected their aninus towards her as a result of raising such
concerns:

“ In the beginning, they would kind of smle and
smrk. The further we got into it and the longer she
served, it was open hostility. At the end, it was very
- a very hostile environnent. These board neetings
were terrible.” (TR 110, |ines 20-24)

Followi ng informational picketing organized by the Mtro lab
wor kers' union at an August 1996 Board neeting to protest
Metro's plan to accept wastewater fromthe Lowy Landfill, Board
Chairman Richard Plastino contacted Ms. Anderson to express his
concern over her association with the workers and its union. (TR
353-355) Chairman Plastino told Ms. Anderson that "he had been
besi eged with phone calls from Board nenbers expressing a nunber
of concerns..." (TR 353, lines 23-24) He infornmed Ms. Anderson
that "Board nenbers ... thought [Ms. Anderson] was a whacko."
(TR 354, lines 5-6) Chairman Plastino expressed concerns over
Ms. Anderson engaging in protected activities - specifically,
her research into the history of the Lowy Landfill Superfund
Site and her communications with Mtro enployees about the
results of her research.?” (TR 354-355)

VWhen Chairman Pl astino's efforts to discuss his "concerns”
with M. Anderson did not result in the curtailnment of her
protected activities, Chairman Plastino resorted to nore serious
tactics. After Ms. Anderson spoke against Metro's plan to accept
wastewater from the Lowy Landfill at an April 2, 1997 EPA
meeting (RX 2), Chairman Plastino instructed her, via an April
16, 1997 letter, not to namke any public statenents w thout a
specific disclainmer that she was not the official spokesperson
for the Board. (RX 6) Chairman Pl astino warned Ms. Anderson:

"If you continue to express your personal opinions

"As the Board considered the issue was closed by the June
of 1996 vote.
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related to the netro District wthout giving a
di sclaimer that you are not speaking on behalf of the
District, there is a potential that the Board of
Directors will censure YOU. " (RX 6) (Enphasis added)

Chairman Plastino gave Board nenber Al Levin, who also
spoke against the Metro plan to accept Lowy wastewater at the
April 2, 1997 EPA neeting, the sane instruction and warning of
censure. (RX 11) No other Board nenbers were so specifically
advi sed. In addition, although Chairnman Plastino sent Al Levin's
letter threatening censure to only the Executive Conmttee, he
distributed Ms. Anderson's letter threatening censure to the

full Metro Board of Directors. (TR 1054, line 22 -TR 1055, line
7)

This disclainmer requirenent was clearly intended to curtail
Ms. Anderson's protected activities. In contrast, Board nenber
Ted Hackworth was subsequently permtted to make public comrents
about the Board's aninus towards Ms. Anderson w thout receivVving
simlar censure. An interview published in the July 24, 1997
i ssue of Westword contains derogatory descriptions of the Metro
Board's attitude towards Ms. Anderson. M. Hackworth cavalierly
expl ai ned how the Board felt about M. Anderson, and explained
the Board's decision to accept wastewater from Lowy, w thout
any attenpt to make the requisite disclainer:

"...Anderson's mlitant stance has namde her unpopul ar
with fellow board-nenbers. Denver City Council man Ted
Hackworth, who serves on the wastewater board, calls

Anderson a troubl emaker. 'She hurls charges without
much validity,' he says. Wen they put the effluent in
the system it will be nonitored, and if it violates

the standards, it won't be accepted. There's no threat
to Metro or its workers or the people in eastern

Col orado. She doesn't seem to understand that." (CX
66)

M. Hackworth clearly was speaking on behalf of the Metro
Board of Directors in this interview Metro Boar d Chai r man
Richard Plastino admitted that Board nenber Ted Hackworth did
not nmake the requisite disclainmer during this Wstword
interview Further, Chairman Plastino could not recall directing
M. Hackworth to make such a disclainmer. (TR 1046, line 5 - TR
1047, line 2) Apparently, such a disclainmer requirement was only
intended to apply to Ms. Anderson and M. Levin, or to any
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other Board nenber who engaged in the protected activity of
speaki ng out against Metro's plan to accept wastewater from
Lowry.

Metro, in addition to inposing special rules on M.
Anderson’s public statenents, |aunched a nedia canpaign to
isolate and discredit her. Metro's "Public information officer”!®
Steve Frank admitted sending Denver Post columist A Knight
material for his columm castigating Ms. Anderson. (TR 902-906,
CX 103) In their exchange of “e-nmamils” concerning M. Anderson
Steve Frank and Al Knight made nunmerous caustic, derogatory
remar ks about Ms. Anderson and anyone associated with her. Wen
M. Frank shared information about a threat to M. Anderson's
teaching position at the University of Colorado, Al Knight
responded, "What exciting news. There is actually a regent
bri ght enough to want to raise university standards." (CX 103,
p. 1) In a list of questions M. Frank prepared for a Col orado
| egislative joint conmttee to ask M. Anderson during her
testinony about Metro's plan to accept Lowy wastewater, he

specifically I ncl uded guesti ons about her acadeni c
"credentials,” in an attenpt to attack her credibility and
prof essional reputation. (CX 104, p. 2; TR 906-909) In fact,
M. Frank admtted, "It would be fair to say ny entire intent

was to question her credibility.” (TR 909, lines 17-18)

In materials prepared for the Water Environnment Federation
(WEF) "Public Education" award, M. Frank included a description
of Ms. Anderson as a "dissident" Board nenber. (CX 106) The sane
term was used in a March 4, 1998 press release concerning Ms.
Anderson. (CX 107) Wen M. Knight's critical article about M.
Anderson was published, M. Frank circulated it to all Metro
enpl oyees. (CX 102; TR 897) As Metro's official spokesperson
M. Frank indicated that he was "tired" of Anderson but that she
just would not "go away." (CX 105; TR 914)

Metro Public Relations Director Steve Frank accused M.
Anderson of "not telling the truth” in a FAX about a CNN series
sent to water quality professionals, as well as to a long |ist
of others in the wastewater treatnent field. (TR 926-928, CX
108A and 108B) M. Frank referred to Ms. Anderson's article on

8\t . Frank explained that his position was “roughly
equi valent to a public relations director” in the private
sector. (TR 874, lines 1-4)

39



Lowmwy as "garbage" and objected to her wuse of a public
university's “e-mail” to publish her concerns about Metro's plan
to accept wastewater fromthe Lowy Landfill. (CX 105, p. 2) The
irony, of course, is that such personally offensive and
deneaning “e-mails” were circulated by M. Frank on Metro's “e-
mail” system which, as a public entity, is also funded by
t axpayer payers using Metro's “e-mmil” system thus, M. Frank's
critical statenments concerning Ms. Anderson were flung into the
wor |l dwi de internet universe. It is inpossible to trace how
wi dely they have been di ssem nat ed.

When Joan Seeman from the Sierra Cub approached Metro
representatives Steve Frank and Steve Pearlman with concerns
about accepting wastewater from the Lowy Landfill, they told
her that she "had to have gotten her information from Adrienne
Anderson, and that it was not valid information (TR 955-956) M.
Seeman described her reaction to the Al Knight article:

"I was quite horrified at that article. It was
basically an attack on a personality ... | was very
troubled that a newspaper would take on a personality
and avoid the issue of facts on the subject.” (TR 957,
lines 3, 9-13)

After M. Anderson filed her whistleblower conmplaint in
1997, M. Hite testified that "the whole relationship [between
Metro and Ms. Anderson) becane very adversarial..." (TR 1417
lines 5-7) Cearly, this admttedly "adversarial relationship,"”
and the resulting adverse treatnent of M. Anderson, was a
direct response to M. Anderson's protected activities of
researching the background of, and speaking out against, Metro's
plan to accept wastewater from the Lowy Landfill Superfund
Site, and I so find and concl ude.

V. ADRI ENNE ANDERSON SUFFERED COVPENSABLE HARM AS A RESULT OF
HER ADVERSE TREATMENT BY METRO WASTEWATER

The environnental statues, by authorizing an award of
conpensat ory danmages, have created a "species of tort liability"
in favor of persons who are the objects of unlawful retaliation.
Conpensatory danages are designed to conpensate conpl ai nants not
only for direct pecuniary loss, but also for such harm as
impairment of reputation, personal humliation, and nental
angui sh and suffering. Martin v. Dep't of the Army, ARB Case
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No. 96-131, ALJ Case No. 96-131, ARB Dec. and Od. (July 30,
1999) W 702416 at *13, citing Menphis Community Sch. Dist, v.
Stachura, 477 U.S. 299, 305-307 (1986).

Adrienne Anderson summarized the reaction by Mtro
Wastewater to her attenpts to raise public and worker safety and
heal t hy concerns as foll ows:

" Open hostility. Def amat ory remar ks. They
characterized ne as a ‘wacko’ and a ‘nut case for
believing that this could be true. Refusing to | ook at
the docunentary evidence | had obtained. Smrking.
Laughing. Throwing things at ne. GCrculating false
information to the public at large. Trying to isolate
me as a -- you know -- the only person that had these
concerns. They refused nme access to the nornal
processes of the board to distribute information. They
objected to my -- what | felt were violations of ny
First Amendnent rights by trying to tell nme how to say
what | needed to say in a fashion that made ne feel
really denmeaned and that they were treating nme |like a
child. 1 felt that they were incredibly sexist and
dismssive of ne as a woman. They went to parties in
the media that | think they had prior know edge woul d
be willing to engage in defamation on their behalf."
(TR 537, line 11 - TR 538, line 1)

Ms. Anderson nost <credibly testified that Mtro Wastewater
"attenpted to humiliate me and defame ny character and they

called me a liar... 11 (TR 539, lines 13-15) She testified that
"[1]t was very distressing to be ridiculed and defanmed to the
general public for work that -1 felt that | had the right to do
for the people | was asked to represent.” (TR 540, |ines 19-21)
Ms. Anderson described the chilling effect of this adverse
treatnment: "[I)t was very, very, very challenging to try to
continue the research knowng that (for) each and every
disclosure | would make | would be subjected to even higher

| evels of threat." (TR 543, lines 21-24) She expl ai ned:

“... the nore they escalated their attacks, the nore
difficult it was on ne enotionally and it began to
affect my health, which was already weakened ... |

felt like I was in a weak position to be getting
involved in this type of a scandal. And yet, the nore
their attacks escalated, the nore | realized that
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there was sonething of trenendous inportance to the
workers and to the public at large that | couldn't no
[sic] do." (TR 539, line 22 - TR 540, line 5)

Several w tnesses also credibly testified concerning the
harm caused to M. Anderson by Metro' s adverse treatnent.
Marilyn Ferrari acconpanied M. Anderson to Mtro Board
meetings. She testified that she was afraid for her safety and
the safety of Ms. Anderson

"I can tell you that it was very hostile. | can tell
you that | would tell ny husband, if I'm not hone by
such and such tine, | want you to call the police
because sonething has happened to us. It becane so
hostile that | dreaded going to those board neetings."
(TR 111, line 23 - TR 112, line 2)

Ms. Ferrari explained that she made a point of traveling to and
from Metro Wastewater Board neetings with Ms. Anderson "because
| was afraid for her and afraid for ne.”" (TR 112, lines 7-8)
Metro lab workers represented by the union reported to M.
Ferrari that they were encouraged by Metro nmanagenent not to
attend Board neetings. (TR 133, line 16 TR 134, line 9)

Ms. Ferrari stated that, during trips home after attending
Metro Wastewater Board neetings, M. Anderson "frequently was

trenbling.” (TR 112, line 13) In the twenty years that M.
Ferrari has known Ms. Anderson, she had never seen her react
that way to confrontation before. (TR 113, Ilines 15-10) M.

Ferrari expl ai ned:

"I was very frightened of the Board, of what they were
going to do. They appeared to be to nme so out of

control and there was so -- so nuch aninosity. The
hostility at those Board neetings -1 can just honestly
tell you, it had a real chilling effect on all of us."

(TR lines 19 - 23)

Al Levin testified about the effect the Mtro Board's
aninmosity had on Ms. Anderson: "She really felt very badly and
on a couple of occasions | saw her w ping her eyes with Kl eenEX"
(TR 147, lines 14-15)

The 1999 Al Knight article (CX 88) had a particularly
devastating effect on Ms. Anderson, both to her enotional health
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and to her professional reputation. Dee Knapp testified that the
date this article was published represented the high point of
Ms. Anderson's enotional distress over the adverse actions she
suffered by Metro Wastewater. (TR 858) The Al Knight article,
whi ch Ms. Knapp described as a "hatchet job," was devastating
hum |'i ati ng, enbarrassing, and danaged MVs. Ander son' s
relationships with other people. (TR 861, lines 15-21) M. Knapp
expl ai ned:

"This article came on the heels of this, what | would
call a pattern of harassnment, but this was really, |
would say, the coup de gras (sic). This was
devastating to her ... this was w dely discussed anong
people I know, who read (TR 858, |ines 12-18)

Ms. Knapp testified that "it was clear fromother ... lawers in
the community whom | know, that this - this nmade themthink |ess
of Adrienne."” (TR 859, lines 35) She described how the Board's

attacks, the Al Knight article, "slanmng her down," all
threatened Ms. Anderson's "entire professional life at a tine
she was having increased personal problens, so it wasn't as if
she could resort to ... feelings of support and safety and
confidence in her professional Ilife, because she was being
smashed in her professional |life at the sane tinme she was having
sone of these personal problens.” (TR 865, line 17 - TR 866,

line 3) Ms. Knapp explained the extent of the danage M.
Anderson suffered: "You know, she couldn't go to every person
who mght have read this and argue the nerits about it." (TR
861, lines 21-23)

Ms. Anderson's close friend and nei ghbor Kathleen Lennon
testified about the effect the A Knight article had on her
famly's treatnment of Adrienne. (TR 720-723) This article was

publ i shed on Easter Sunday in 1999. Ms. Anderson and her
daughters acconpanied M. Lennon to her aunt's hone for a
hol i day brunch. M. Lennon's famly was clearly "taken aback”

by the article, and although Ms. Anderson attenpted to defl ect
their attitude with hunor, she was upset. (TR 722-723) As a
result of the stress that Ms. Anderson suffered due to Metro's
adverse treatnment of her, culmnating in the 1999 Al Knight
article, Ms. Anderson becane distracted, sad and depressed. (TR
723- 725)

Union president Jed Glnman testified that, during a union
neeting followi ng publication of the Al Knight article, a Metro
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lab worker named Mark Uniak expressed his opinion that M.
Anderson was "way off base" and "crazy." This opinion was based
solely upon his reading of the Al Knight article, which had been
circulated through the Metro lab. (TR 208, lines 1-9) M. G| nman
described Metro's reaction to objections by the union and M.
Anderson to Metro's plan to accept wastewater from the Lowy
Landfill as "offensive."” (TR 212, lines 1-5) He had reports of
Metro posting "negative news articles" about the union and Ms.
Anderson on the conpany bulletin board. (TR 212, lines 7-15)

M. G| man described another incident denonstrating harmto
Ms. Anderson's reputation. In January of 2000, M. Gl mn
talked to Mayor Webb's |abor Iiaison, Roman Garcia. (TR 213,
line 23 - TR 214, line 8) The lab workers' union requested a
neeting with the Mayor's office to discuss the workers' concerns
over the Lowy wastewater stream being accepted by Metro. M
Garcia responded that such a neeting could occur only if Ms.
Ander son was not present. (TR 214, lines 10-24)

During the fall of 1997, former OCAW | ocal president Don
Hol mstrom had a conversation with Denver Mayor Wbb in which the
Mayor expressed regret at appointing Ms. Anderson to the Metro
Wast ewat er Boar d:

"...the first thing he nentioned was that he had
appoi nt ed Adri enne Ander son to repr esent our
interests. He had been in conversation with Denver
representatives to the Metro Wastewater Board, and he
indicated that they had told him that Adrienne
Anderson was <crazy, and he was -- he regretted
appointing her to the Mtro Wstewater Board of
Directors.” (TR 1508, |ines 10-16)( Enphasi s added)

Al t hough Ms. Anderson submtted the paperwork for reappointnent,
she was not reappointed to the Metro Board.'® (TR 518)

Ms. Anderson nost credibly explained the damage Metro's
negati ve nedi a canpai gn caused her reputation:

“In the type of work | do, it's very inportant that |
have professional «credibility with the nedia and

®Unli ke other Board nmenbers, who usually are routinely
reappoi nted to the Board and who serve several terns.
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t hrough their organized canpaign to paint ne as a |ess
than truthful person with no skills and to attenpt to
marginalize me as the only person who had these
concerns, they have clearly damaged ne with the major
papers in the town in which I'"ve lived for the last 20
years." (TR 545, line 20 - TR 546, line 1)

Ms. Anderson again nost credibly testified that she has been
unable to obtain full time enploynment at the University of
Col orado, where she teaches part tinme. (TR 546) Metro's attacks
through the nmedia have caused her problenms not only wth
organi zations and individuals wth whom she has worked in the

past, but has caused her personal enbarrassnment, for exanple
at events at her children's school. (TR 546-547) M. Anderson
feels that, in addition to nonetary conpensation, she is "due an

apol ogy" (TR 551, line 8) in vindication.

VI . DAMAGES

The Secretary of Labor has held that an inportant criterion
for determning whether an award of conpensatory damages is
reasonable is "whether the award is roughly conparable to awards
made in simlar cases." Gballa v. The Atlantic G oup, Case No.
94-ERA-9, Sec'y Dec., Jan. 18, 1996, slip op. at 6, quoting
EEOC v. AIC Security Investigations, Ltd., 55 F.3d 1276, 1285
(7th Gr. 1995). In Gaballa conplainant had been bl acklisted and
testified that he felt his career had been destroyed by
respondent's action. Conplainant was awarded $35,000. 1d., slip
op. at 5. In Van de Meer v. Wstern Kentucky University, ARB
Case No. 97-078, ALJ Case No. 95-ERA-38, ARB Dec., Apr. 20,
1998, conpl ai nant was awar ded $40, 000 because he suffered public
hum liation and the respondent nade a statenent to a |ocal
newspaper guestioning conplainant's nental conpet ence. In
Leveville v. New York Air National Guard, ARB No. 98-079, ALJ
Nos. 1994- and 4 (ARB Cct. 25, 1999), respondent had placed
adverse information concerning conplainant in conplainant's OPM
file, which had been accessed by one potential enployer.
Al though the presence of such information did not prevent
conpl ai nant from obtai ning other enploynent, the potential harm
such adverse information could cause conpl ai nant was "Presuned, "
and conpl ai nant was awarded $25,000. 1d., slip op. at 5.

In M. Anderson's case, nunerous derogatory statenents
guestioning her «credibility were wdely published through a
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variety of nedia, including the world w de web, beginning during
her tenure on the Metro Board and continuing even to the present
day. These derogatory statenments resulted, for exanple, in M.
Ander son being excluded from a neeting between the |ab workers

union and the Mayor's office, and ultimately in her failure to
be reappointed to the Metro Board. The loss to Ms. Anderson's
personal and professional reputation is imeasurable, and | so
find and concl ude.

It is well-settled that expert nedical evidence is not
necessary to award conpensatory danmages for enotional distress.
A conplainant's credible testinony by itself is sufficient for
this judge to find and conclude that enotional distress has
resulted from a persistent pattern of retaliatory action and to
awar d damages. Therefor, Jones v. E&G Def. Materials Inc., ARB
Case No. 97-129, ALJ Case No. 95-CAA-3 (ARB Sept. 29, 1998). In
Jones, the testinony of the conplainant alone was sufficient to
sustain a $50,000 award for enotional distress. Simlarly,
conplainant's testinony was sufficient to sustain a $20,000
enotional distress award in Assist. Secretary of Labor for
Cccup. Safety & Healthy, Guaranteed Overnight Deliver , ARB Case
No. 96-108, ALJ Case No. 95-STA-37 (Sept. 5, 1996).

Not only Ms. Anderson, but a nunber of other wtnesses
testified about the enotional distress M. Anderson has
suffered, and still suffers, as the result of adverse actions
and the hostile environnent created by Respondent. As a result
of the enbarrassnment, humliation and enotional distress M.
Anderson suffered beginning with her appointnment to the Metro
Board in February 1996 through January 2000, she seeks a m ni num
damage award of $50,000 or "whatever the Judge feels s
appropriate.” (TR 552, lines 19-22) As a result of the danage to
her reputation, including negative “e mail” comruni cations about
her cavalierly circulated throughout the internet by Mtro
Public Relations Director Steve Frank, beginning wth her
appointnment to the Metro Board in February 1996 and conti nuing
t hrough the present, M. Anderson seeks an award of $500, 000, or
what ever the Judge feels is appropriate.

Ms. Anderson al so seeks a public apology, and a prom se not
to retaliate against her or others in the future, for engaging
in protected activities, to be published in the Denver Post, to
be posted at all conpany bulletin boards at the Metro \Wastewater
facility, and to be circulated via internet to all contacts
identified in Steve Frank's derogatory “e mails.” Finally, M.
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Anderson seeks a retraction of the April 16, 1997 letter
threatening censure for speaking out against Metro's plan to
accept wastewater fromthe Lowy Landfill Superfund Site.

1. Loss of | ncone

The canpaign of retaliation against M. Anderson for her
protected activities constitutes a continuing violation of her
rights under the enployee protection provisions of applicable
envi ronnent al st at ut es. Conpl ai nant requests t hat t he
Adm nistrative Law Judge order Respondent to rescind its
threatening April 16, 1997 letter, and issue a public apology
and promse not to retaliate against her or others in the
future. Conplainant also asks this Judge to order Respondent to
pay conpensatory damages to her in the anmount of $500,000 for
damage to her professional reputation and |oss of future incong,
and a mninmum of $50,000 for the nmental anguish and enotional
di stress caused by Metro's adverse and discrimnatory actions.

Conpl ai nant al so seeks recovery of all expenses incurred,
i ncluding reasonable attorney fees for the prosecution of her
conplaint, as provided by applicable environnmental statutes. The
parties have agreed that this issue should be reserved until
after a ruling on the nerits.

On the other hand, Metro submts that M. Anderson has
suffered no loss of inconme, that she has not net her burden of
proof to establish a prima facie case, that Metro has set forth
a legitimte non-discrimnatory reason for its action and has
proved that it would have taken the sanme action in the absence
of protected activity (e.g., the sane warning letter was sent to
Al Levin).

Respondent specifically posits that Anderson provided no
credi bl e evidence, at the hearing to support her claim for |oss

of income. (TR 546, |. 2 - 548 |. 18) She all eges that she was
not offered a longer contract at CU, but supports it wth
not hi ng nore than pure speculation. (TR 561, |. 18 - 564, |. 9;
566, |. 12 - 567, 1. 11) She also only provides speculative
evidence to support her |ost opportunities to work with public
i nterest groups such as the Sierra Club (TR 564, |. 17 - 565, |I.
7, 566, |l1. 2 - 11) and with the OCAW (TR 567, |. 12 - 568, |I.
21).

Respondent points out that the only credible evidence of
her income history since 1996 are her tax returns. Ander son’ s
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wages wth the University of Col orado have increased
significantly every year since 1996. In 1996 she earned $4, 100,
1997 - $8,000, 1998 - $13,185 and 1999 - $27,556. (RX 12 - 15)
Her claim of lost incone is not supported by the evidence
presented and her evidence of |ost opportunities is nothing nore
t han specul ation, and nust be rejected. Anderson has failed to
establish any lost incone or |ost opportunities, according to
Respondent .

2. Enoti onal Di stress

| advised the parties at the hearing (TR 1542, | 22 - 1546,
. 5), that M. Anderson was clearly suffering enotiona

di stress from several stressors. The Metro District submts
that enotional distress, if any, suffered by Anderson was caused
entirely by stressors in her personal and professional life and
none of it was caused by the Metro District. Her nedical and
psychol ogi st records were void of any references to “enpl oynent
related stress at Metro”. (TR 1543, |Il. 17 - 18)

Al though Ms. Anderson and others testified that Metro' s
actions caused her sone enotional distress, that evidence is not
substantiated by her records. Moreover, it was her own actions,
statenments and behavior that thrust her into the linelight on

Metro’s Board and in public with respect to Lowy. She has
brought on herself whatever stress she clains regarding Metro
and Lowry. It is no wonder she was under stress with her
personal life such as it was, and at the sanme tinme |eading the

life of a “double agent,” according to the Respondent.

3. Danmamge to Reputation

Anderson’s damage to reputation claimis, essentially, that
Metro had the audacity to disagree publicly with her position
regarding the POTW Treatnment Option at Lowy. Apparently,
Anderson believes that only she has a First Amendnent right to
espouse her position and that any comments which disagree with
her constitute di sparagenent and danmage to her reputation. Such
a position is |udicrous.

When asked whether the essence of her damage to reputation
claim was that Metro painted her as sonmeone who has a mnority
vi ewpoi nt and doesn’t have her facts right, Anderson replied,
“Among other things, yes.” (TR 556, Il. 20-24) The *“other
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things” alleged by Anderson were that 1) Metro has influenced
reporters to not report on her cause, (TR 553, I|l. 18 - 25 and
554, Il. 10 - 25), and 2) Metro' s posting of a letter on its
website which responded to a Christian Science Mnitor article.
The posting of the letter by Metro was in response to Anderson’s
earlier posting on Metro' s website the link to the Christian
Sci ence Monitor article. (RX 50; TR 559 - 561)

However, when asked for specifics as to how her reputation
had been damaged, Anderson could not provide any evidence of
present damage to her reputation.

Q | don't think you provided an answer to your
Counsel s question as to what damage has occurred
to your reputation. Is that sonmething you're

i ncapabl e of doi ng?

A. | don’t think it can be quantified at this point
because | suspect that it wll, absent an
apol ogy, w thout an apology from Metro retracting
their conduct, | suspect that it will continue to
damage ne in the future. (TR 561, Il. 11-17)

Once again, all of the evidence presented in her claimfor
damages to reputation is speculation. Anderson cannot point out
even one concrete exanple of how her reputation has been
damaged. In fact, looking solely at her inconme, it would appear
t hat her status has been enhanced as she has had a nearly 700%
increase in her income at CU since her first year on Metro’'s
Board of Directors.

Much of Anderson’s testinony regarding the alleged damage
to her reputation related to a columist from the Denver Post,
Al Kni ght. M. Steve Frank, of Metro, acknow edged providing
certain information to M. Knight for Metro' s responses to
Anderson’s all egations regarding the alleged dangers of the POTW
Treatnment Option. The information provided to M. Knight by M.

Frank was purely factual information regarding how the POTW
Treatnment Option works and was printed in M. Knight's colum.
(CX 88; TR 895 Il. 320) Nothing in the article even renotely

suggests that Metro provided anything other than this factua
material, according to Respondent’s thesis.

Wth regard to the “e-nmail” message of May 5, 1999 sent by
M. Frank to M. Knight, CX 103, that “e-mail” was originally
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forwarded to Steve Pearlman of Metro by Marc Herman of the EPA
(See CX 103 p. 1) Even in this “e-mail”, M. Frank does nothing
nore than relay information regarding a hearing that Anderson
attended, and express his opinion about the Colorado Daily
newspaper . Personal opinions are protected by the First
Arendnents’ guarantee of freedom of speech and are not
acti onabl e. ?°

Long before Anderson was appointed to the Metro Board, M.
Kni ght was an outspoken critic of Anderson. (RX 26) Anderson
has chosen to meke herself a public figure. Despite that,
Anderson believes that neither M. Knight nor anyone else has a
right to criticize or express their opinions about her or about
the issues that she chanpions. Not hing that Anderson has
provi ded connecting Metro and Al Knight is relevant to her |oss
of reputation claim |If Anderson has a problemw th M. Knight,
she should take it up with him according to Respondent.

Anderson’s established reputation as an environnentali st
and advocate on behalf of the public interest substantially
preceded her appointnment to Metro' s Board. Metro submits that
it has done nothing to danage her reputation. In fact, in order
to establish damage to reputation one nust first establish what
that reputation is. Anderson has failed to neet her burden of
proof of establishing her reputation. Wthout that first being
established, it is inpossible to determne if the “reputation”
has been damaged. Anderson’s claim of damage to her reputation
fails for |ack of evidence.

Respondent does not deny that M. Anderson engaged in
protected activities. However, it attenpts to avoid liability
for its obvious adverse actions against M. Anderson by arguing
that it had no idea that she was a representative of their
enpl oyees. The assunption is that, wthout specific notice of
Ms. Anderson's representative status, Metro Wastewater was free
to take any adverse action against M. Anderson it w shed. Such
a creative defense has no basis in either the applicable
statutes or case law, and | so find and concl ude.

Even if such a position could be accepted as a legitimte
defense, Metro's claim that it was unaware of WM. Anderson's

201t is not the province of this forumto deternine whether

M. Knight's colums are, in fact, |ibelous.
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| ong-standing affiliation with the Metro |lab workers' wunion is
contrary to the evidence. The record is replete with adm ssions
from Metro's own wtnesses that they were well aware of M.
Anderson's connection with this union. In fact, the evidence
reflects that this known wunion affiliation was the prine
notivation for Metro's adverse actions against Ms. Anderson. In
fact, this wunion affiliation was so well know and her
reputation had preceded her to such an extent that «certain
forces were set in notion against M. Anderson after her
nom nation to the Board and well Dbefore her confirmation
hearing. Mreover, the record is replete with evidence that M.
Anderson was acting hand-in-hand with the Metro |ab workers to
pursue health and safety issues arising from Metro's plan to
accept wastewater from the Lowy Landfill Superfund Site, and I
so find and concl ude.

Metro also attenpts to avoid liability for its adverse
actions against Ms. Anderson by arguing that she did not have a
reasonable belief that Metro's plan to accept wastewater from

Metro violated federal environnmental statutes. In fact, the
evi dence overwhelmng denonstrates M. Anderson's reasonable
belief in the illegality of this plan. This reasonable belief

formed the basis for Ms. Anderson's protected activities, and I
so find and concl ude.

Respondent correctly points out that, once Conplainant
establishes that illegitimte reasons played a part in the
enpl oyer's adverse action, the enployer has the burden of
proving by a preponderance of evidence that it would have taken
t he adverse action against Conplainant for the legitimte reason
al one. Respondent cites Carroll v. Bechtel Power Corp., 91-ERA
46 (Sec'y February 15, 1995) in support of its proposition.
Respondent admits that it cannot prevail wunless it shows it
woul d have reached the sane decision in the absence of protected
activity. In this regard, see Young v. CBI Services, Inc., 88-
ERA-8 (Sec'y Dec. 8, 1992), slip op. at 6.

However, | disagree and find and conclude that the
Respondent has failed to make such a showing. In fact, as
extensively sunmarized above, a nunber of wtnesses credibly
testified that Metro's actions against M. Anderson were
specifically notivated by her protected activities. If it were
not for the protected activity in which Conplai nant engaged, no
discrimnatory action would have occurred, and | so find and
concl ude, especially as the conpliant Board nenbers had no such
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pr obl ens.

This Administrative Law Judge has already determned, in
response to a notion to dismss by Respondent following the
presentation of Conplainant's case in chief on Novenber 14,
2000, that Conplainant established a prima facie case requiring
rebuttal by Respondent. (TR 1002) Respondent has failed to
establish, however, that 1its adverse actions against M.
Anderson were notivated by any credible legitimte reasons.
Because Metro has failed to rebut Ms. Anderson's prima facie
case, M. Anderson is entitled to relief under the applicable
whi st | ebl ower statutes, and | so find and concl ude.

Ms. Anderson had al so worked openly with the union to nake
presentations to the Board about worker and public health and
safety concerns. The wunion would assist M. Anderson in
distributing materials prior to or during Board neetings. (TR
1374, line 8 - TR 1375, line 5 In March 2000, Ms. Anderson and
the | ab workers' wunion organized a news conference at Metro to
publicize a legal action to seek an injunction against
acceptance of potentially radioactive wastewater from the Lowy
Landfill. (TR 204-205) Jed Glman testified that M. Anderson
attended this press conference “[a]s a spokesperson on behal f of
the workers that are affected by this plan [to accept wastewater
fromLowy]." (TR 205, lines 4-5)

| also find and conclude that right from the very
begi nning, and even before Anderson was on the Board, M.
Hackworth regarded Ms. Anderson as having a pro-union bias and

"also attacked the wunion.”™ (TR 88, |lines 2223) Mtro Board
Chairman Richard Plastino knew that M. Anderson was connected
with the lab workers. (TR 1014, lines 24-25.) Metro D strict

Manager Robert Hite testified that he becane aware of M.
Anderson's affiliation with the lab workers wunion during her
tenure on the Board. (TR 1413, lines 4 7) Metro Public Relations
Director Steve Frank was also well aware of M. Anderson's
association and influence wth the union: It was  ny
under standing that she has worked with them all along. (TR 919,
lines 11-12) M. Frank reported:

"Anderson has al so orchestrated union nenbers handi ng
out various printed materials to Metro district board
menbers at board neetings and nunmerous mailings from
OCAW and other |abor groups to individual board
menbers..." (CX 108B)
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Steve Frank nonitored Ms. Anderson's activities and public
statements on behalf of Respondent. A nunber of newspaper
articles appearing during M. Anderson's tenure on the Board
identified her as the advocate or representative of Metro
enpl oyees. An April 26, 1997 article in In These Tines indicates
that Mayor Wbb "appointed Adrienne Anderson to serve on the
Metro board as an advocate for sewer-district workers." (CX 51)
Simlarly, a My 22, 1997 article in the Boulder Wekly
indicates that M. Anderson was appointed to the Board "to
represent the interests of the Ol, Chemical and Atom c Wrkers
uni on workers who work with the sewage. (CX 52 at 2) A June 26,
1997 article in the Boul der Wekly identifies Ms. Anderson as "a
Metro board nenber appointed by Denver Mayor Wellington Webb to
represent the interests of OCAW workers." (CX 64) On June 16
1997, the Metro lab workers’ union issued a press release which
stated: "Adrienne Anderson was appointed by Denver Mayor
Wellington Webb to the Metro Wastewater Board in 1996 with a
specific mandate of representing worker and union concerns.”
(See CX 57) Apparently all but the Metro Directors knew about
Complainant’s relationship with the union workers, an inference
that it is conpletely illogical and unreasonabl e.

The clearest evidence of Respondent's know edge of M.
Anderson's standing as a worker representative, however, is
provi ded by Metro Manager Robert Hite. On May 15, 1997, Manager
Hte distributed to the entire Mtro Board of Directors, a
transcript of M. Anderson's appearance on a radio talk show .
(See CX 54) At the beginning of this appearance, M. Anderson
stated that she "was put on that Board by the Mayor of Denver
specifically to represent the workers at that plant.” (CX 54,
page 2) If for sone reason any Metro Director was not previously
aware of Ms. Anderson's representation of Metro enpl oyees on the
Board, all Directors were placed on notice of M. Anderson's
position as a worker representative upon receipt of this radio
transcript from Manager Hite.?!

2shortly after the distribution of this radio transcript,
during the June 17, 1997 Metro Wastewater Board of Director’s
meeti ng, OCAW /I ocal union president Don Hol nstrom i nformed the
Board that Ms. Anderson represented the Metro workers. Ms.
Ander son’ s subsequent attenpts to raise issues concerning the
acceptance of Lowy Landfill wastewater were attacked and
bl ocked by ot her Board nenbers, (See audiotape recording of June
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In light of this overwhel m ng evidence, Respondent’'s claim
that it was unaware that Ms. Anderson was engagi ng in protected
activities on behalf of Mtro lab workers 1is sinply not
credible, and | so find and concl ude.

B. COVPLAI NANT HAD A REASONABLE BELIEF THAT METRO S PLAN TO
ACCEPT WASTEWATER FROM THE LOARY LANDFILL SUPERFUND SITE
VI OLATED FEDERAL ENVI RONVENTAL STATUTES, AND SUCH
REASONABLE BELI EF MOTI VATED HER PROTECTED ACTI VI Tl ES.

| medi ately upon her appointnent to the Metro Board by
Denver Mayor Wellington Webb on February 22, 1996, M. Anderson
began researching the history of the Lowy Landfill through
various public docunents. She initially raised concerns to the
Governor of Colorado about violations of "federal hazardous
waste | aws"” follow ng her discovery that the Lowy Bonbi ng Range
had been designated a "catastrophic risk zone." (CX 6) M.
Anderson raised simlar concerns about violations of federal
environnmental statutes during an appearance on a radio talk show
on March 4 and 5, 1996. (CX 7, CX 8)

The union, followng information specifically provided by
Ms. Anderson to the Metro |lab workers union concerning Metro's
plan to accept wastewater from the Lowy Landfill Superfund
Site, on August 20, 1996, sent a letter to the EPA insisting on
the opportunity for public coment, as required by federal
environnental statutes. (CX 41) M. Anderson raised the sane
i ssue, as well as public and worker safety concerns, in an April
26, 1997 article In These Tines and in a May 22, 1997 article in
t he Boul der Weekly (CX 51, CX 52)

The EPA scheduled a public neeting to discuss Metro's plan

to accept wastewater from the Lowy Landfill on April 2, 1997.
At this nmeeting, M. Anderson raised concerns about the presence
of plutonium and other radionuclides at the Lowy Landfill. (RX

2 at 36-38) M. Anderson cited an EPA contractor report she
uncovered during her investigation of public docunents which
verified the presence of radioactive substances at the Lowy
Landfill Superfund Site. (RX 2 at 37, lines 412. See also CX

11-38) Ms. Anderson's resulting concerns regarding the presence
of plutonium and other radionuclides in the Lowy Landfill

17, 1997 Board neeting included with Conplainant’s suppl enent al
subm ssi ons on Decenber 21, 2000.)
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wast ewater involves, inter alia, perceived violations of the
Ener gy Reorgani zation Act and the C ean Water Act.

Ms. Anderson raised simlar concerns about Metro's plan to
accept wastewater from the Lowy Landfill both directly to the
Metro Board, as well as through public interviews. For exanple,
Ms. Anderson raised concerns about the violation of federal
environnental statutes during a radio appearance on My 14,
1997. (See CX 54) M. Anderson also raises public and worker
health and safety concerns in a June 26, 1997 article in the
Boul der Weekly. (CX 64)

Respondent ar gues, per haps tongue-i n-cheek, t hat Ms.
Anderson is not entitled to recover herein for its adverse
actions against her because she did not have a "reasonable
belief" that Metro's plan to accept wastewater from the Lowy
Landfill Super f und Site potentially vi ol at ed f eder al
environnmental |aws. However, on July 31, 2000, the EPA Qrbudsnan
issued a report which concluded that the "weight of evidence
supports" citizens' clains that “uncertainty" exists concerning
radi oactive contam nation of the Lowy Landfill Superfund Site.
As a result, the Orbudsman recomends "further sanpling and the
devel opnment of sanpling protocols to address the issue of the
presence of radioactive material at the Lowy Landfill Superfund
Site." (CX 94) Cearly, the government agency set up to protect
the environnent has found such concerns to be "reasonable"
enough to require further testing at this Superfund Site. Thus,
Conpl ai nant’ s opinions herein on this issue are reasonable, and
| so find and concl ude.

It is now well-settled that raising conplaints about worker
health and safety "constitutes activity protected by the
environnental acts when such conplaints touch on the concerns
for the environment and public health and safety that are

addressed by those statutes.” Mlendez v. Exxon Chemcals
Americas, supra at p. 10. See also Jones v. ED&G Defense
Materials, Inc., supra at p. 8, citing Scerbo v. Consolidated

Edi son Co., Case No. 86-ERA-2, Sec’y Dec. and Od., Nov. 13,
1992, slip op. at 4-5. Because M. Anderson nmade repeated
conplaints concerning not only worker, but also public, health
and safety issues covered by the federal environnental statues,
these conplaints constitute activities protected by the federa

whi st | ebl ower | aws, and | so find and concl ude.
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C. RESPONDENT' S ADVERSE ACTI ONS AGAINST MS. ANDERSON WERE
CLEARLY MOTIVATED BY AN MJUS CONCERNING HER PROTECTED
ACTI VI TI ES.

Metro Director Ted Hackworth testified that, as a Director
Ms. Anderson raised issues about worker safety resulting from
Metro's plan to accept wastewater from the Lowy Landfill. (TR
1440, lines 20-22) M. Hackworth did not feel it was appropriate
for Ms. Anderson to be raising such issues when the Board had
al ready approved the Lowy settlenent prior to M. Anderson's
arrival. (TR 1441, lines 10-25) M. Hackworth also testified
that Ms. Anderson, in raising such issues concerning Lowy, "was
harm ng the Denver position"” on the Metro Board. (TR 1445, |ines
12-13) For this reason, he testified rather aninatedly before ne
that he did not want her to be reappointed to the Board. (TR

1445, lines 10-13) He admtted that Denver owns the Lowy
Landfill. (TR 1445, line 21 - TR 1446, line 1) However, M

Hackworth did not believe that his representation of the
interests of the Lowy Landfill on the Metro Board created any

conflict of interest. (TR 1446, |ines 2-8)

M. Hackworth testified that, in response to the issues
raised by M. Anderson concerning the Lowy Landfill, other
Board nmenbers commented: "we never should have let her on this
Board..." (TR 1453, lines 14-15) M. Hackworth admtted telling
“the individual that does the appointing" of Mtro Drectors
that he "would hope that he didn't reappoint Adrienne Anderson."
(TR 1454, lines 15-23)

23)

After M. Anderson filed her whistleblower conplaint in
1997, M. Hite testified that "the whole relationship [between
Metro and Ms. Anderson] becanme very adversarial..." (TR 1417
lines 5-7) Cearly, this admttedly "adversarial relationship,"”
and the resulting adverse treatnent of M. Anderson, was a
direct response to M. Anderson's protected activities of
researchi ng the background of, and speaking out against, Metro's
plan to accept wastewater from the Lowy Landfill Superfund
Site. The evidence clearly establishes that the adverse actions
against M. Anderson, culmnating in the denial of her
reappointnent to the Metro Board of Directors by the Myor's
office, were directly notivated by M. Anderson's protected
activities on behalf of the Metro workers, and | so find and
concl ude.
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In summary, the evidence in this closed record concl usively
establishes that Respondent was well aware of  Adrienne
Ander son's obvious affiliation with the Metro | ab workers union.
The evidence also establishes that M. Anderson's affiliation
with the Metro lab workers union, and her protected activities
on behalf of such workers, pronpted a canpaign of retaliation
agai nst M. Anderson. These protected activities were clearly
undertaken as the result of a good faith belief that Metro's
plan to accept wastewater from the Lowy Landfill violated
federal environmental statutes.

The totality of this closed record, including the |ogica
inferences to be drawn therefrom I|eads ineluctably to the
conclusion that Respondent has failed to advance any legitimte
reasons for its adverse actions against M. Anderson. Therefore,
Ms. Anderson is entitled to relief for the harm she has suffered
as a result of Metro' s adverse, disparate and discrimnatory
actions agai nst her.

Conpl ai nant requests that the Admnistrative Law Judge
order Respondent to rescind its threatening April 16, 1997
letter, issue a public apology and promse not to retaliate
agai nst her or others in the future. Conplainant also asks the
Judge to order Respondent to pay conpensatory damages to her in
t he amount of $500, 000 for danage to her professional reputation
and loss of future inconme, and a mninmm of $50,000 for the
ment al angui sh and enotional distress caused by Metro's adverse
actions.

Conpl ainant also intends to seek recovery of all expenses
i ncurred, including reasonable attorney fees for the prosecution
of her conplaint, as provided by applicable environnental
st at ut es.

Respondent posits, perhaps “tongue in cheek,” “The
adversarial relationship between Anderson and the Board was the
natural result of the filing of this lawsuit.” | disagree
conpletely with that statenent for the basic reason that this
lawsuit was not filed until May 2, 1997 and that the
denonstrated aninosity towards the Conplainant began al nost
i medi ately after Mayor Wbb appointed her to the Metro Board on
February 22, 1996, well over one year prior to filing her
Wi stl ebl ower conplaint. M. Hackworth was well aware of
Anderson’s union and environnmental activities and set in notion
the process to discredit Ms. Anderson. Wiile Respondent cites a
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| ack of legal and formal notification from Ms. Anderson that she
was the authorized representative of the Metro |ab workers, the
Board was well aware of her union activities, as extensively
sumari zed above.

| also note that OCAW sent a check in the anmount of
$5,000.00 (CX 71) to assist her with her litigation expenses in
recognition of her efforts in the union’s behalf as a Mtro
Board nenber. Al connected wth this case knew about
Anderson’s | abor-friendly activities and her constant efforts on
behal f of OCAW especially as the prior collective bargaining
agreenent between Metro and OCAW had expired in 1993.

Respondent cites COccanmis Razor in support of its position
that Ms. Anderson is not an authorized representative of OCAW |
di sagr ee. The sinplest explanation is that Respondent not only
knew that Ms. Anderson was |abor-friendly but also that she was
the authorized representative of OCAW as she was put on the
Board to represent the interests of the union nenbers, and | so
find and concl ude.

Respondent further submts that in order for an activity to
be protected under the whistleblower statutes, the person nust
have an actual belief in a violation of the statute and that
belief mnust be reasonable. Moreover, a belief that the
environment may be negatively inpacted by an enployer’s conduct
is not sufficient to invoke the whistleblower provisions of

environnmental | aws. Respondent concl udes, “But not once does
she allege any of the environnental |aws at issue.” (Enphasis
added)

| disagree conpletely. This entire case is about a
dedi cated, conscientious and public-spirited citizen who, in

followwng in the tradition of Karen Sil kwood, Erin Brockovitch

A. Ernest Fitzgerald, Casey Ruud and others, has spent her
entire adult life in pursuing union and environmental activities
and in attenpting to correct perceived wongs and problens in
soci ety. Conplainant’s beliefs, in nmy judgnent, are reasonable
and well -founded, based upon her years of research into the
problens and renedial action taken with reference to the so-
called Superfund Sites by the federal and state governnents.
That sonme in authority disagree with her interpretations and
opi nions do not render her beliefs unreasonable, and | so find
and conclude, especially as the basis of those disagreenents
are, for the nost part, personality conflicts.
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On the basis of the totality of this closed record and
havi ng observed the deneanor and having heard the testinony of a
nost credible and obvi ously di stressed and depr essed
Conpl ai nant, | nmake the follow ng:

D. FINDINGS OF FACT

1.) Conplainant Adrienne Anderson was appointed to the
Metro Wastewater Reclamation District Board of Directors by
Denver Mayor \Wellington Webb on February 22, 1996.

2.) Prior to this appointnment, WM. Anderson's nane and
resumre were subnmitted to the Mayor's office by the Metro lab
wor kers' union, the G1l, Chem cal and Atom c Wrkers (" OCAW).

3.) OCAW had asked, and was granted, the opportunity to
nom nate a candidate to serve on the Metro Wastewater Board to
represent the Metro workers' interests.

4.) Ms. Anderson had an initial confirmation hearing before
the Denver City Council's Public Works Commttee in May 1996.

5.) Because Denver City Councilnman and Metro Board nenber
Ted Hackworth did not attend the May Public Wrks Conmittee
nmeeting, he asked that Ms. Anderson be brought back to a second
Public Wrks Commttee neeting on June 4, 1996, so that he could
personal | y question her.

6.) During both the My and June 1996 Public Wbrks
Conm ttee neetings, Ms. Anderson indicated that she was
appoi nted by Myor Wbb to the Metro Board to represent the
Metro enpl oyees.

7.) In June, 1996, while Ms. Anderson's confirmation by the
Denver City Council was delayed, the Metro Board approved, as
part of a proposed settlenent of pending litigation concerning
clean-up of the Lowy Landfill Superfund Site, a plan to accept
wastewater from that Superfund Site for processing and
di stribution through the Metro Wastewat er system

8.) Adrienne Anderson's appointnent to the Metro Board was
confirmed by the Denver City Council in June 1996.
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9.) As a nenber of the Metro Board of Directors and as a
representative of Metro workers, Conplainant Adrienne Anderson
rai sed concerns about the safety, legality and potential hazards
of Respondent's planned participation in the clean-up of the
Lowy Landfill Superfund Site - specifically, the acceptance of
hazardous waste from this Superfund Site for processing and
di stribution.

10.) Conplainant established that she engaged in the
foll owi ng protected activities:

a.) researching the history of the Lowy Landfill
si nce her appoi ntnent by Mayor Webb on February 22, 1996;

b.) attenpting to raise her concerns about Metro's
plan to accept wastewater from the Lowy Landfill during Board
and Conmittee neetings;

c.) speaking out against Metro's plan to accept
wastewater from the Lowy Landfill to public officials and to
t he public through the nedia;

d.) speaking out against Metro's plan to accept
wast ewater fromthe Lowy Landfill in an EPA public hearing held
on April 2, 1997;

e.) participating in Qngressional investigations into
the Lowy Landfill;

f.) requesting, on June 25, 1997, a special Board
meeting to investigate public and worker health and safety
concerns raised by Metro enpl oyees;

g.) sharing the results of her research, and her
concerns about Metro's plan to accept wastewater from the Lowy
Landfill, with Metro enployees and the Metro |ab workers union
and

h.) organizing enployee and public opposition to
Metro's plan to accept wastewater fromthe Lowy Landfill.

11.) Conpl ai nant' s protected activities resul ted in
Respondent engaging in the foll ow ng adverse acti ons:

(a) cutting her off or ruling her out of order during

60



Board neeti ngs;

(b) keeping her fromvoting on the Lowy settlenent by
del ayi ng her confirmation by the Cty Council until June 1996;

(c) ordering her off Metro property in March 2000 when
she appeared for a press conference to voice her concerns about
the Lowy settlenent;

(d) denying her requests to distribute mterial
concerning the Lowy Landfill to the Metro Board or to put this
i ssue on the Metro Board agenda;

(e) denying her June 25, 1997 request for a special
Board neeting to investigate public and worker health and safety
concerns rai sed by Metro enpl oyees;

(f) forcing her to nake Open Records Act requests for
i nformati on, and then charging her for such informtion;

(g) nonitoring her activities and public statenents;

(h)circul ati ng derogatory e-mails and ot her
communi cati ons about her;

(i) subjecting her, via an April 16, 1997 letter, to a
speci al disclainer requirenent which was not inposed on other
Board nenbers, specifically Ted Hackworth; and

(j) conmmunicating its desire to the Denver Mayor's
office that she not be reappointed to the Mtro Board, which
resulted in her failure to be reappointed.

12.) On May 2, 1997, Conplainant filed a pro se conplaint
with the U S. Departnent of Labor alleging that Respondent Metro
Wast ewat er Reclamation District violated the enpl oyee protection
provi si ons of t he Conpr ehensi ve Envi r onnent al Response,
Conpensation and Liability Act ("CERCLA'), 42 U S.C. 89610, the
Solid Waste Disposal Act ("SWDA"), 42 U S.C. 86971, the Federa
Water Pollution Control Act ("FWCA"), 33 U S.C. 81367, and the
Energy Reorgani zation Act ("ERA"), 42 U S.C. 85851.

E. CONCLUSI ONS OF LAW
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1.) Conpl ai nant Adrienne Anderson's whistlebl ower conpl aint
lies within the jurisdiction of the Energy Reorganization Act,
42 U.S. C. 85851(l)(a).

2.) Conplainant Adrienne Anderson is an "authorized
representative of enployees” under the applicable |anguage of
the enployee protection provisions of the Conprehensive
Envi ronnent al Response, Conpensati on and Liability Act
("CERCLA"), 42 U.S.C. 89610, the Solid Wste D sposal Act
("SWA"), 42 U.S. C. 86971, and the Federal Water Pollution
Control Act ("FWPCA"), 33 U S.C. 81367.

3.) Conpl ai nant is a "person acting pursuant to
[ enpl oyees'] request” under the Energy Reorganization Act
("ERA"), 42 U.S.C 85851.

4.) From her initial appointnent to the Board of Directors
of the Metro Wastewater Reclamation District, M. Anderson
engaged in activities protected under the whistlebl ower statutes
applicable to her conplaint.

5.) Respondent Metro Wastewater Reclanmation District was
fully awar e of , and in fact specifically noni t or ed,
Conpl ainant's protected activities.

6.) Conpl ai nant suffered adverse actions by Respondent.

7.) Conplainant established, and many of Respondent's
W tnesses even admtted, a causal I|ink between Respondent's
adverse actions agai nst Conpl ai nant, and Conpl ai nant's protected
activities.

8.) Respondent failed to establish any reasons for its
adverse actions against Conplainant, other than her protected
activities.

9.) Conplainant is entitled to conpensatory danmages, as
well as to affirmative relief, and this relief will be discussed
bel ow.

| shall now discuss the two (2) conplaints filed by the
Conpl ai nant post- heari ng.
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B. COVPLAI NANT” S COWVPLAI NTS COF DECEMBER 15, 2000 AND
JANUARY 15, 2001

1. BACKGROUND AND ETI OLOGY

As part of pre-hearing discovery, Respondent’s public
relations officer, Steve Frank, was served with a subpoena duces
tecum requiring him to produce nenoranda, e nmails and other
docunents in which Adrienne Anderson's name was nentioned. In
response to this subpoena, M. Frank produced a nunber of e
mai | s which contained critical remarks concerning M. Anderson,
and which had been w dely dissem nated over the world w de web.
(CX 102-108)

Ms. Anderson, upon Ilearning during the course of the
hearing of Metro's concerted covert efforts to discredit her,
has suffered great enotional distress:

"During the rest of the hearing as a result of
learning this, | was nauseous, dizzy, devel oped severe
headaches, suffered from severe insommia requiring
nmedi cation, and suffered an exacerbation of a TM
di sorder, worsened during periods of distress over
Metro's discrimnatory and retaliatory actions.”
(February 5, 2001 Affidavit of Adrienne Anderson, p.
3, par. 19)

During the Novenber 2000 hearing, Steve Frank testified
that he applied for and received a public relations award from
the Water Environnent Federation (VWEF), a national | obbying
group pronoting, inter alia, the use of industrial sewage sludge

as fertilizer. However, M. Frank denied that these materials
contained any reference to M. Anderson. (February 5, 2001
Affidavit of Adrienne Anderson, p. 3, par. 20.) When

subsequently confronted wth wunequivocal docunents to the
contrary uncovered by M. Anderson through her CORA requests,
M. Frank admitted that he "inadvertently and unintentionally"
m sstated the facts concerning this package. (May 14, 2001
Affidavit of Steve Frank, p. 5, par. 19)

Fol | owi ng the November 2000 hearing, M. Anderson submtted
a Col orado Open Records Act (CORA) request to Metro on Decenber
6, 2000. Ms. Anderson asked to review any and all docunents
related to Steve Frank's nomnation and receipt of a public
relations award. Ms. Anderson subnitted a conpani on CORA request
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to review docunents related to Metro's suspension of the Lowy
Landfill hazardous and radi oactive discharge. (February 5, 2001
Affidavit of Adrienne Anderson, p. 3, par. 23)

On Decenber 11, 2000, Metro infornmed Ms. Anderson that it
could not respond to her CORA requests wthin the requisite
three day time period because of unspecified "extenuating
circunstances." (See EX 11 to February 5, 2001 Affidavit of
Adrienne Anderson.) Ms. Anderson also learned that, once the
requested docunments were nade available by Metro, she would not
be permitted to bring in any neans of recording the docunents,
such as a conputer, scanner and tape recorder, as she had in the
past. Finally, Metro quintupled the cost of photocopies from 25
cents per page to $1.25 per page. This increase was apparently
i npl enented two weeks after Ms. Anderson's prior CORA request in
May 1999. (February 5, 2001 Affidavit of Adrienne Anderson, p.
4, pars. 26-27, and attached Exhibits 12, 13)

Fol l owi ng Ms. Anderson's CORA docunent review in My 1999,
Metro also restricted CORA docunent reviews to Tuesdays and
Thursdays - the precise days during which M. Anderson is
usually in Boulder teaching her classes at the University of
Col orado. (See EX 12 to February 5, 2001 Affidavit of Adrienne
Ander son.) These actions constitute additional retaliation
agai nst Ms. Anderson's protected activities, and | so find and
concl ude.

Despite the unreasonable restrictions placed upon M.
Anderson's review of requested docunents, she was able to easily
| ocate a nunmber of critical itens which had not been disclosed
by Metro WAstewater in response to the subpoena served on Steve
Frank. (February 5, 2001 Affidavit of Adrienne Anderson, pp. 4
5, pars. 34-36, and attached EXS. 16-19) As the result of the
new evidence she discovered through her post-hearing CORA
requests, as well as the unreasonable restrictions placed upon
her access to documents requested via CORA, Conplainant filed
addi ti onal conplaints against Respondent Metro  WAst ewat er
Recl amation District on Decenber 15, 2000 and January 5, 2001
These conplaints were filed under the Energy Reorganization Act
of 1974, 42 U S.C. 5851; Safe Drinking Water Act, 42 U S.C
300j -9(i); Superfund (CERCLA), 42 U S.C. 9610; Water Pollution
Control Act, 33 U S. C. 1367; Solid Waste Disposal Act, 42 U S.C
6971; Clean Air Act, 42 US. C 7622; and Toxic Substances
Control Act, 15 U. S.C. 2622.



These additional conplaints have now been consolidated with
the instant action. The parties engaged in discovery, submtted
addi ti onal evidence via affidavit and deposition, and have filed
suppl enental and final reply briefs. To renmedy these additional
retaliatory actions, Conpl ai nant seeks declaratory and
affirmative relief, conpensatory danages for enotional distress
and damage to her reputation, and punitive or exenplary danages.

2. THE UNREASONABLE RESTRI CTI ONS PLACED ON \%SS
ANDERSON' S ABI LI TY TO REVI EW  DOCUMENTS REQUESTED
UNDER CORA I'N DECEMBER 2000 AND JANUARY 2001
CONSTI TUTE RETALI ATION AGAINST MS. ANDERSON FOR HER
PROTECTED ACTI VI Tl ES.

Research and the gathering of evidence in support of a
whi st ebl ower conplaint is a type of activity that has been held
to be covered by the enployee protection provisions referenced
at 29 CF.R 824.1(a). Melendez v. Exxon Chem cals Anmericas, ARB
No. 96-051, ALJ No. 1993-ERA-6 (ARB July 14, 2000), slip op. at
p. 10. Ms. Anderson's Decenber 2000 and January 2001 CORA
docunent requests to Respondent clearly constitute protected
activities, and I so find and concl ude.

To prevail on a whistleblower conplaint, a conplainant nust
establish that the respondent took adverse and discrimnatory
enpl oynent action because she engaged in protected activity. A
conplainant initially may show that a protected activity likely
noti vated the adverse action. A conpl ai nant neets this burden
by proving (1) that she engaged in protected activity, (2) that
the respondent was aware of the activity, (3) that she suffered
adverse and disparate enploynent action, and (4) the existence

of a causal Ilink or nexus, e.g., that the adverse action
followed the protected activity so closely in time as to justify
an inference of retaliatory notive. Jones v. ED&G Defense

Materials, Inc., 95-CAA-3 (ARB Sept. 29, 1998), slip op. at p.
7, citing Kahn v. United States Sec'y of Labor,64 F.3d 261, 277
(7th Gr. 1994).

The restrictions inposed by the Respondent on CORA docunent
reguests were inposed by Respondent a nere two weeks after Ms.
Anderson's May 1999 docunent request. Respondent admits that
its review of its CORA docunent production policy occurred in
early 1998 - after Ms. Anderson had filed her original conplaint
agai nst Respondent and had engaged in sone CORA docunent reviews
at Metro. (May 3, 2001 Affidavit of Betty Ann Tranpe, p. 2,
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par. 4.) Respondent further cavalierly admts that its decision
to disallow the reproduction of docunents by reviewees was "in
direct response to" M. Anderson's May 1999 records review - and
thus was directly notivated by M. Anderson's protected
activity. (May 3, 2001 Affidavit of Betty Ann Tranpe, p. 2,
par. 10.) These adverse actions so closely follow Ms. Anderson
protected research and evidence gathering activities that a
retaliatory notive may be inferred, and | so find and concl ude.
Jones v. ED&G Defense Materials, Inc., supra.

Ms. Anderson has conducted an estimated 30-50 reviews of
various nunicipal, state or federal public records using the
Freedom of Information Act, Colorado Open Records Act or
parallel acts in other states. She has never before been asked
to pay $1.25 per page for copies, or been prohibited from
bringing recording devices or conputers with her to assist in
such review. Metro now charges seven tines nore for copies of
public records than the Colorado Departnment of Health and
Envi ronnent, which charges only 18 cents per page. (February 5,
2001 Affidavit of Adrienne Anderson, p. 4, par. 28, and attached
EX 14)

Metro has offered no rational explanation or justification
for this increase in photocopy fees, or for the restriction in
availability of records to the only tw days of the week M.
Ander son teaches - Tuesdays and Thursdays. Metro was wel|l aware
of Ms. Anderson's teaching schedule at the tine it nade these
changes. (See May 25, 2001 Supplenental Affidavit of Adrienne
Ander son, page 1, par. 1.) In contrast, the Colorado Health
Department provides public access to its records Mnday through
Friday. (February 5, 2001 Affidavit of Adrienne Anderson, p. 4,
par. 29, and attached Exhibits 12, 14, 15)

Because of the restrictive schedule set by Metro to review
the docunents requested by M. Anderson, she was forced to
arrange for such review i medi ately after adm nistering an exam
in Boulder on Tuesday Decenber 19th. (February 5, 2001
Affidavit of Adrienne Anderson, p. 4, par. 31.) In fearful
anticipation of what she would discover during this docunent
review, M. Anderson devel oped a severe headache with neck and
j aw spasns on the norning of the 19th. She sought treatnent for
t he headache and spasns over the lunch hour, and then proceeded
to Metro to conduct the docunent review. (February 5, 2001
Affidavit of Adrienne Anderson, p. 4, par. 32)
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Ms. Anderson, upon arriving at Mtro, was escorted to a
room and was placed under constant personal surveillance while

she reviewed the requested docunents. Ms. Anderson has never
been subjected to such intimdating treatnent during any prior
document review at any public agency. (February 5, 2001

Affidavit of Adrienne Anderson, p. 4, par. 33.) Respondent also
admts that its surveillance of M. Anderson's review of the
requested docunents was unique to M. Anderson. (Affidavit of
Tranpe.) Despite this intimdating surveillance, M. Anderson
was able to easily locate a nunber of critical itenms which had
not been disclosed by Metro in response to the subpoena served
on Steve Frank. (February 5, 2001 Affidavit of Adrienne
Ander son, pp. 4-5, pars. 34-36, and attached EXs. 16-19)

Clearly, M. Anderson has established a prinma facie case
that these unique and unreasonable restrictions on CORA docunent
requests constituted retaliatory actions intended to inpede her
future requests for such docunents, and | so find and concl ude.

3. THE EVIDENCE DI SCOVERED BY MS. ANDERSON DEMONSTRATES
THE UNRELIABILITY OF STEVE FRANK S TESTI MONY.

During the Novenber 2000 hearing, in addition to failing to
di scl ose a nunber of defamatory “e mails” and nenoranda which
had been subpoenaed, Steve Frank testified under oath that Metro
had never hired an outside public relations agent. (Tr. 926,
lines 4-6.) Docunments subsequently obtained by M. Anderson
constitute clear evidence to the contrary.

These docunents reveal that M. Frank had personally
arranged for Metro's retention of outside public relations
agents from 1997 through 2000. M. Frank personally received
the public agents' nmenos and reports on their activities.
(February 5, 2001 Affidavit of Adrienne Anderson, p. 4, par. 37,
and attached EX 21-33.) M. Frank also personally received, and
aut hori zed paynent of, invoices for such public relations
agents' services. (February 5, 2001 Affidavit of Adrienne
Anderson, p. 4, par. 37, and attached EXs. 34-48.) At the very
| east, these docunents render the testinony of M. Frank
conpletely wuntrustworthy and unreliable, and | so find and
concl ude.

4. THE UNDI SCLOSED E MAILS AND WEF AWARD DOCUMENTS

CONSTI TUTE ADDI TI ONAL  EVI DENCE ~OF DEFAVATION AND DAMAGE
TO Ms. ANDERSON S  REPUTATI ON VWH CH CAUSED Ms. ANDERSON
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ADDI TI ONAL EMOTI ONAL DI STRESS.

During the ~course of the hearing held before this
Adm ni strative Law Judge in Novenber 2000, M. Anderson | earned
that, in addition to the retaliatory acts about which she
originally conplained, Metro had "engaged in a behind-the-scenes
canpai gn of defamation to destroy " her "personal credibility
and professional reputation. " (See February 5, 2001 Affidavit
of Adrienne Anderson, par. 15.) As noted above, following this
heari ng, Ms. Anderson submtted requests for docunents under the
Col orado Open Records Act.

During a CORA document review on Decenber 19, 2000, M.
Anderson was able to locate easily a nunber of defamatory itens
which had not been disclosed by Mtro in response to the
subpoena served on Steve Frank. (February 5, 2001 Affidavit of
Adri enne Anderson, pp. 4-5, pars. 34-36, and attached EXs. 16-
19) One of these itenms was a June 27, 2000 “e mail” from Steve
Frank to Robert Adanski in which M. Frank describes M.
Anderson's term on the Metro Wastewater Board of Directors as
"two years wreaking havoc.”™ \Wen asked by M. Adanski whet her
his defamatory remarks concerning M. Anderson could be passed
on to others, M. Frank responded, "Be ny guest." (EX 16 to
February 5, 2001 Affidavit of Adrienne Anderson, page 1)

In a July 6, 2000 “e mail” to Robert Adanski, M. Frank
further coments:

"Let's face it. There are, | believe, sone people who
just don't know how to tell the whole truth. And
there are others who want to believe people |ike us
and the EPA are lying to them ..... Who (sic) are
you going to trust? |If they choose to trust Adrienne
Anderson after she has been proven wong in every
i nstance when her side's information was subjected to
a truth test in the courts, | can't help that." (EX
17 to February 5, 2001 Affidavit of Adrienne Anderson)
(Enphasi s added)

In an April 6, 1999 letter to the Mnaging Editor of a
W ndsor newspaper, The Fence Post, M. Frank referenced and
enclosed the critical colum witten by the Denver Post's A
Kni ght . (EX 18 to February 5, 2001 Affidavit of Adrienne
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Anderson) This colum was also sent to the Comerce City Beacon
by Metro in response to questions from that newspaper about
wor ker health and safety concerns over the Lowy discharge.
(February 5, 2001 Affidavit of Adrienne Anderson, par. 62)

On Decenber 21, 1999, Ms. Anderson conducted an additi onal
docunent review at Metro WAastewater. During this review, she
di scovered that, contrary to M. Frank's testinony during the
Novenber 1999 hearing, a mgjor section of the materials
submtted for a public relations award involved Metro's snear
canpai gn agai nst Ms. Anderson:

"I was astonished and outraged to find that one entire
section of the bi nder was devoted to the Lowy
controversy, with references to characterizing nme as a
di ssi dent board nenber who has |ied about the presence
of radioactive material at Lowy. Metro's Steve Frank
had submitted this defamation and disinformation
canpai gn against me for a national PR award from this

sludge industry pronotion group in 1998 while | was
still seated on the Metro Board as the workers'
representative.” (February 5, 2001 Affidavit of

Adri enne Anderson, par. 53 and attached EXs. 65, 66)
(Enphasi s added)

In his affidavit prepared in response to M. Anderson's
additional conplaints, M. Frank cavalierly admts that he
pl aced Ms. Anderson's credibility at issue. (May 14, 2001
Affidavit of Steve Frank, page 4, par. 16.) These conmmon
tactics of defamation and character assassination are further
illustrated by M. Frank's self-described "attack” on Dr. Ron
Forthofer, a scientist who also dared to criticize the Lowy
wast ewat er pl an. (See May 25, 2001 Supplenental Affidavit of
Adri enne Anderson, page 16, par. 57 and attached exhibits 117-
119)

The discovery of these additional defamatory materials on
Decenber 21, 1999 caused Ms. Anderson great enotional distress:

"While | attenpted to control ny personal reactions
during the records review at Metro, | could not
control ny stressreactions when Metro asked that we
break for lunch. As | went out to ny car in the Metro
parking lot, | was overcone with sobs of outrage and
di sgust, which | expressed in a cell phone call while
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still in Metro's parking lot to a friend, who was
watching ny children ... | went to ny friend s hone
for a sandwich, briefly played with ny children, and
then drove back to Metro Wastewater to continue the
review. | was still so upset over what | had |earned
during the norning session - that Metro would even lie
to a federal judge to cover up what they had done to

destroy ne professionally - | had to pull over as |
neared the plant, and threw up ny [lunch. After
regai ning ny conposure, | continued the review from 1-
4 pm during which tine | saw still further upsetting
docunent s. | went honme wth a severe headache,
continued nausea, knots in nmy stomach, and in a state
of disbelief at what | had seen.” (February 5, 2001

Affidavit of Adrienne Anderson, p. 8, par. 57)
(Enmphasi s added)

Ms. Anderson summari zed the enotional distress she has suffered
as a result of Metro's retaliatory actions agai nst her:

"I must acknow edge that | have suffered trenmendously
from Metro's attacks on ne - physically, enotionally,
financially and spiritually - with unwarranted
distress and disruption to ny famly, as well. | have
suffered severe insomia, hives, abdom nal distress,
skin disorders ... and other stress-related physica
reactions that have been exacerbated during periods of
MRD s hei ghtened attacks, and worsened further in the
last two nonths since learning the scale of Metro's
out r ageous action, requiring nor e aggr essi ve
treatnent." (February 5, 2001 Affidavit of Adrienne
Ander son, p. 10 , par. 64) (Enphasis added)

These undisclosed “e mils” and WEF award docunents
constitute additional evidence of defamation and damage
to M. Anderson's reputation justifying an additional award
of danmages to Ms. Anderson for enotional distress, and | so
find and conclude. M. Anderson seeks an additional $150,000 in
conpensatory danmages for the additional harm she discovered to
her professional reputation from Novenber 2000 though January
2001 - as addressed through her second and third retaliation
conplaints - and for the resulting extensive enotional distress
she has suffered, and continues to suffer to this day as a
result of this persistent pattern of retaliatory treatnent by
the Respondent, especially during the pendency of these
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proceedi ngs when the parties wusually attenpt to preserve the
status quo until the matter is resolved.

The overwhelmng evidence presented in this case
establishes that Respondent's five-year history of illegal and
retaliatory actions against Adrienne Anderson have adversely
i npacted her professional reputation and enploynent, perhaps
irreparably. Despite her stellar career as an educator at the
University of Colorado at Boul der since 1992 (Anderson
Affidavit, EX 1), M. Anderson is now unenpl oyed. During her
enploynent with the University of Colorado, M. Anderson
consistently ranked in the top 5% anong faculty for her
excellence in teaching and quality of courses offered over the
| ast seven years. (Anderson Affidavit EXs.104-106 and 127) She
received a University environnental |eadership award in 1999,
where the University's President acknow edged her "commtnent to
excellence in higher education." (Anderson Affidavit EX 127.)
Nevert hel ess, Ms. Anderson's teaching contract, which expired in
May 2001, has not been renewed by the University's
adm ni stration, despite a request for renewal. (Anderson's April
20, 2001 deposition, Tr 4, line 18 - Tr. 6, line 24)

The preponderance of the evidence establishes that Metro's
mul ti-year canpaign of defamation and other discrimnatory and
retaliatory actions have caused extensive damage to M.
Anderson's reputation and professional life, and future
potential enploynent. Metro openly waged its illegal and
di scrimnatory adverse actions in public during board neetings
(often attended by public officials, nmenbers of the nedia, etc.)
(See Anderson Affidavit EX 90), and secretly waged a defamation
canpai gn based on false information behind-the-scenes to state
| egislators (CX 104), the nedia (Anderson Affidavit EX 69, Steve
Frank's April 6, 1999 letter to The Fence Post publication),
state regulators and others in Col orado and around the nation.

Metro hired outside PR agents for its Lowy danmage control
canpai gn, despite a published history of surreptitious actions
(Anderson Affidavit EX 50-51) by these sane firnms and agents on
behalf of various Lowy polluters to wundermne Anderson's
enpl oynent and thwart her public disclosures of their illegal
activity. Metro also set up third party agents, including
columist Al Knight, to puppet their opinions for recirculation
and republication to Metro's enployees, nmedia interested in the
Lowy matter (Anderson Affidavit, § 62) and others. That Metro's
notive was to destroy Anderson's career for her protected

71



activities is apparent in Steve Frank's chumy “e-nmail” to Al
Kni ght, who showed his close personal famliarity with Knight by

informally addressing him as "Dear Al," and closing with "Hope
you're well." In the *“e-mail”, Frank offers up damaging
informati on suggesting Anderson's job was at risk, in clear

hopes it wuld be published to discredit Anderson (CX 103) for
Metro's purposes of retaliation and to blunt the inpact of
Anderson's public disclosures about their Lowy agreenent and
subsequent di scharge permt.

In Van Der Meer v. Western Kentucky University, ARB Case
No. 97-078, ALJ Case No. 95-ERA-38 (ARB Dec. Apr. 20, 1998), the
conpl ai nant suffered little out-of-pocket |loss, lost no salary,
and other |osses were non-quantifiable. The conplainant was
awar ded, however, $40,000 in conpensatory danmages because the
respondent took extraordinary and very public action against the
conpl ai nant which surely had a negative inpact on conplainant's
reputation anong the students, faculty and staff at the school
and nore generally in the local comunity; conplainant was
subjected to additional stress by the respondent's actions, and
conpl ainant testified that he felt humliated. The ARB approved
the award to Van der Meer of $40,000 because he suffered public
humliation and the respondent nade a statenent to a |ocal
newspaper questioning Van der Meer's nental conpetence.

In this case, Anderson has clearly suffered damages to her
prof essi onal reputation spanning at least a five year period and
such retaliation continues to this date. During that tinme, she
was subjected to virtually nmonthly public humliation in board
and commttee neetings for the two years that Anderson served on
Respondent's Board from 1996 through 1998 in front of other
prof essionals, news reporters and others in the community where
Anderson |ives and in which she works. Additional danmages have
been suffered from Metro's widely distributed false information
about Anderson and her professional career history to parties

she has never net. Metro has nmade remarks questioning
Anderson's mental conpetence and honesty and has maligned her
entire professional credibility and history, and I so find and
concl ude.

A conpensable injury nmay be "intangible" and "need not be
financial or physical.” Stallwrth v. Shuler, 777 F.2d 1431,
1435 (11th GCr. 1985). In Doyle v. Hydro Nucl ear Services, ARB
Nos. 99-041, 99-042, and 00-012, ALJ No. 1989-ERA-22 (ARB My
17, 2000), the ARB approved an award to that conplainant of
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addi ti onal conpensatory damages for the harm he suffered during
the several years of a remand proceeding following an earlier
order awarding damages. Conparing the circunstances of
Conplainant's situation with a simlar situation in Leveille v.
New York Air National Guard, ARB No. 98-079, ALJ Nos. 1994-TSC-3
and 4 (ARB COct. 25, 1999), the ARB awarded an additional
$40, 000, that when conbined with the earlier ordered danmages
total ed $80,000 in conpensatory damages. M. Anderson simlarly
seeks an additional award of conpensatory danmages, for damage to
her reputation and enotional distress she has suffered as a
result of Metro's retaliatory actions.

A total award of $150,000 for enotional distress has been
uphel d as not excessive. Moody v. Pepsi-Cola, 915 F.2d 201 (6th

Cr. 1990). An award of $350,000 for nental anguish in a
di scrim nation case has been simlarly upheld. Lilley v. BTM
Corp., 958 F.2d 746, 754 (6th Gr. 1992). The nature, scale
and cl ear mal i ci ous i ntent evi dent in the undisclosed,

defamatory “e-mmils” and WEF PR Award docunments provided in
support of Anderson's second and third conplaints for
retaliation constitute additional evidence of damage to M.
Anderson's reputation. This damage to Ms. Anderson's reputation,
and the additional enot i onal di stress she suffered as a
result, warrant an additional award of conpensatory damages in
the supplenmental amount requested of $150,000, according to
Conpl ai nant .

5. AFFI RVATI VE RELI EF 'S ESSENTI AL TO REMEDY THE
W DESPREAD DEFAMATION AND DAMAGE CAUSED BY METRO TO Ms
ANDERSON S REPUTATI ON.

To renedy defamatory statements concerning whistl ebl owers,
enpl oyers have been ordered to issue public retractions of
statenments adverse to conplainants, which had been released to
t he news nedia. See e.g. Simons v. Florida Power Corp., 81-
ERA-28/29, R D& of ALJ at 20 (Decenber 13, 1989). MVs.
Anderson simlarly seeks a public apology, and a prom se not to
retaliate against her or others in the future for engaging in
protected activity, to be published in the Denver Post, to be
posted at all conpany bulletin boards at the Metro Wastewater
facility, and to be circulated via the internet to all contacts
identified in Steve Frank's derogatory “e mails.”

Specifically, M. Anderson seeks a Cease and Desist Oder
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prohi biting Metro's Board, enployees, agents or contractors from
di stributing any Al Knight colum (past or future) containing
her nanme or referring to her in any way, or engaging in any
future actions to malign Adrienne Anderson in any way to anyone,
and | find and conclude that such relief is reasonable and
necessary herein to renedy the wong done to Conpl ai nant.

In Van Der Meer v. Western Kentucky University, 95-ERA-38
(ARB April 8, 1997), the ALJ found in favor of the conpl ai nant
and recommended various fornms of affirmative relief, including
expungenent of any reference to the adverse action against the
conplainant fromall University files, and posting of the ALJ's
recommended decision and order on all appropriate bulletin
boards for a period of not less than sixty (60) days. In the
i nstant case, Ms. Anderson has suffered a nuch nore w despread
and egregi ous canpaign of defamation. She requests a simlar
order for affirmtive relief to renmedy the damge to her
reputation she has suffered as the result of Respondent's
concerted canpaign of defamation, and | find and concl ude that
such relief is also reasonable and necessary herein.

6. THE ARROGANT AND CAVALIER TREATMENT OF MS. ANDERSON S
CORA REQUESTS, AS WELL AS THE EGREG QUS DI SSEM NATION OF
DEROGATORY | NFORVATI ON CONCERNI NG MS. ANDERSON, BY METRO
ENTI TLES HER NOTI' ONLY TO COVPENSATORY, BUT ALSO TO PUNI TI VE

DAVAGES.

Two  of the environnental st at ut es under whi ch Ms.

Anderson's additional conplaints arise - the Toxic Substances
Act, 15 U. S.C. 82622(b), and the Safe Drinking Water Act, 42
Uu. S C 8300j -9(i)(2)(B)(i1i) - explicitly perm t "wher e
appropriate, exenplary danmages." Punitive damages may be
awarded to punish "unl awf ul conduct™ and to deter its
"repetition.” BWV v. Gore, 517 U S. 559, 568 (1996). The

Secretary of Labor has held that exenplary damages are
appropriate under certain environnental whistleblower statutes
in order to punish an enployee for wanton or reckless conduct
and to deter such conduct in the future. Johnson v. dd
Dom nion Security, 86-CAA-3/4/5, (Sec’y WMay 29, 1991). The
Secretary expl ai ned:

"The threshold inquiry centers on the wongdoer's state of m nd:
did the wongdoer denonstrate reckless or callous indifference
to the legally protected rights of others, and did the wongdoer
engage in conscious action in deliberate disregard of those
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rights? The 'state of mnd thus is conprised both of intent
and the resolve actually to take action to effect harm If this
state of mnd is present, the inquiry proceeds to whether an
award is necessary for deterrence.” |Id. at 29, citing the
Rest atenent (Second) of Torts, 8908 (1979). Accord, Pogue wv.
United States Dept. of the Navy, 87-ERA- 21, (D& on Remand
Sec’y April 14, 1994).

An award of punitive damages is appropriate where "the
def endant's conduct is shown to be notivated by evil notive or
intent, or when it involves reckless or callous indifference to
the federally protected rights of others.” Smth v. Wde, 461
US 30, 56 (1983). Once the requisite state of mnd has been
found, the "trier of fact has the discretion to determne

whet her punitive danmges are necessary, "to punish [the
defendant] for his outrageous conduct and to deter him and
others like him from simlar conduct in the future.'" Rowl et t

v. Anheuser-Busch, Inc., 832 F.2d 194, 205 (1st Cir. 1987). The
appropriate standard to wuse in determning the anount of
exenplary damages is the anmpunt necessary to punish and deter
t he reprehensible conduct. CEH, Inc. v. F/V Seafarer, 70 F.3d
694, 705-6 (1st Cir. 1995); Ruud v. Westinghouse Hanford Co.,
88- ERA- 33 (ALJ Mar. 15, 1996).

Here, the nature and scale of Respondent's outrageous

actions agai nst Anderson and before this Court - as evidenced by
docunent s obt ai ned by Ander son under undul y stressful
conditions, previously wthheld illegally from her and this

Court during the Novenber 2000 hearing - shocks the conscience:

* Charging her nore than 5 times the cost to obtain public
records after May 1999 than she had paid previously, restricting
her access for records’ review at Metro to the very days Metro's
managenent and key board nenbers know she normally teaches in
Boul der. (Anderson Affidavit par. 26-30; Supplenmental Affidavit
of Adrienne Anderson, par. 1, and conpare CX 74 to Anderson
Affidavit EX 11)

* Failing to provide several e-mails in response to the
subpoena which bolstered Anderson's clains of retaliation and
def amati on. (Anderson Affidavit par. 34-36, and attached EXS 16-
19)

* Steve Frank's denial that Mtro had retained outside PR
agents; and when found to have made fal se statenents under oath,
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strai ned the bounds of credulity by claimng that the PR agent's
work had nothing to do with Lowy, and | so find and concl ude.
(Anderson Affidavit, par. 37-40 and attached EXs. 21-48; Frank
Affidavit at par. 10; Anderson Supplenental Affidavit, pars. 36
and 42, and exhibits cited therein)

* WEF's PR award, in which Metro submitted its hostile canpaign
against M. Anderson in support of a national award by this
| obbying group while M. Anderson was still a sitting board
menber . After Ms. Anderson was renoved from the Board, Frank
enjoyed a trip to Olando, Florida, where he was presented with
a "Public Education" award for his outrageous actions. (Anderson
EX 67)

* Metro managenent showing that it not only condoned Steve
Frank's defanmatory canpai gn agai nst Anderson, but applauded his
receiving an award for it by commenting "Way to go, Steve!" and
publicizing it to all enployees through the agency's internal
newsl etter. The endorsenent of Frank's activities by nmanagenent
is further evidenced by Frank's statenent: "I consider this to
be the District's award, and | thank everyone here for their
efforts.” (Anderson Affidavit, par. 55 and EX 67)

* Attenpting to further isolate Anderson by defam ng those who
have supported her in seeking renmedy to reverse the Lowy
di scharge permt. In one outrageous exanple, Steve Frank
associates a Boulder scientist and Congressional candidate
urging caution over Metro's Lowy discharge plan as a "Nazi
propagandi st in a comunication to his boss, Steve Pearl man.
M. Pearlman's tolerance for such outrageous behavior by his
underling against citizen critics of Metro's permt for Lowmy is
apparent, as Steve Frank continues to be enployed by this agency
to date. (Anderson Supplenmental Affidavit, EXS 117-119)

* Claimng that Anderson was "living a life as a double agent”
(Metro's Response to Conplainant's Post-Hearing Brief, p. 23,
lines 5-6), without evidence and in the face of incontrovertible
evidence that Anderson's actions on behalf of the workers have
been consistently above board and known to Metro from the
begi nning and throughout Anderson's board tenure and to the
present, and | so find and conclude. (Anderson Supplenental
Affidavit EX 90 and 113; Anderson Affidavit EX 72)

The record is replete with evidence of outrageous, hostile,
di sparate, discrimnatory and egregious behavior by Mtro
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against M. Anderson, wth <continuing and even escalating
retaliation and other violations of law while on express notice
of the illegality of their actions, especially after the filing
of the My 2, 1997 conplaint herein and the ARB s decision.
Such clear evidence of defamatory and discrimnatory conduct,
and Respondent's evident cavalier attitude towards its conduct,
justifies an award of exenplary damages, and | so find and
concl ude.

Contrary to Respondent’s argunents, Conplainant’s protected
activities were undertaken pursuant to the requests of the
enpl oyees of Metro, thereby affording Conplainant the protection
of the federal whistleblower statutes that she cited in her
second and third conpl aints. In this regard, see CGoldstein v.
Ebasco Constructors, Inc., 86-ERA-36 (Sec'y, April 7, 1992).
Accord, Passaic Valley Sewerage Conm ssioners v. Departnent of
Labor, 992 F.2d 474, 479 (3d G r. 1993).

In addition to this Congressional intent, the Departnent of
Labor has administered and interpreted all seven environnenta
whi stl eblower laws through a single uniform body of |aw and
regulation, 29 C.F.R Part 24. The overwhel ming conclusion is
that the Jlanguage of the various whistleblower statutes
concerning "enployees” nust be interpreted consistently wth
this uniformintent and inplenentation.

Because the other whistleblower statutes provide that
clainms may be nade by "authorized representatives," the |anguage
of SDWA, 42 U.S.C. 8300j-9(i)(l); CAA 42 U S C 87622(a); TSCA
15 U.S.C. 82622(a); and the ERA, 42 U S.C. 85851(a)(1l) which
address "any person acting pursuant to a request of the
enpl oyee" should be interpreted to allow clains made by enpl oyee
representatives. Such an interpretation is entirely consistent
with Congressional i ntent, |l egislative history and the
i npl ementing regulations, and | so find and concl ude.

As a result of the hearing on the original conplaint, |
have already found and concluded that M. Anderson presented a
prima facie case that she was an authorized representative of
wor kers enployed at Metro Wastewater. Respondent now argues
that Ms. Anderson does not have standing to file her second and
third conplaints, citing the PACE Union's decertification in
Decenber 2000. O <course, this decertification occurred well
after the mjority of M. Anderson's protected activities
occurred. Clearly, the Decenber 2000 decertification is
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irrelevant to the issue of standing, and I so find and concl ude.

In addition to requests by the enployees' wunion, several |ab
wor kers personally regard Ms. Anderson as their representative,
including M. Goddard (EX 72) and Melissa Reyes (EX 63, and

pictured in EX 67). Former Metro enployee Tony Broncucia
testified that he approached M. Anderson because he was
"concerned for the workers and the health risks going on." (TR
821, Ilines 10-11.) Former Metro enployee Delwin Andrews

contacted Ms. Anderson in My or June 1997 and asked for her
assistance in getting his job back because he "knew that she

represented the workers on the Board at Metro." (TR 234, Ilines
5-17.) He heard from other Metro enployees "that she was
representing the enployees ... on the Metro Board." (TR 235

lines 3-4.) Decertification of the PACE union cannot possibly
served to nullify such individual enployees' requests for
assi st ance. Certainly no requirenent exists in the federal
whi stl ebl ower [aws that workers nust remain unionized in order
to ask soneone to represent them on issues of environnenta
concern and public safety, and I so find and concl ude.

The ARB's ruling in the instant case concerning the issue
of an "authorized representative" clearly indicates that this
term "enconpasses any person requested by any enployee or group
of enployees to speak or act for the enployee or group of
enpl oyees in matters within the coverage of the environnental
whi st | ebl ower statutes.™ (March 30, 2000 Decision and Remand
Order, ARB Case No. 98-087, pp. 7-8.) In its original brief in
support of its notion for summary judgnent, Respondent conceded
t hat, i f MVs. Anderson is found to be an “"authorized
representative" of enployees under the other whistleblower
statutes under which she has filed, she is also a "person acting
pursuant to a request of the enployee” under the ERA
(Respondent's Brief, p. 3.) Because Ms. Anderson has readily
established a prima facie case that she was an "authorized
representative"” of Respondent's enployees, she clearly has
standing to pursue her second and third conplaints under the
SDWA, 42 U.S.C. 8300j-9(i)(l); CAA 42 U S . C 87622(a); TSCA 15
U S.C. 82622(a); and the ERA, 42 U.S.C 85851(a)(1).

Mor eover, Conplainant’s second and third conplaints are
timely.

Contrary to Respondent's argunents, M. Anderson's second
conplaint was primarily pronpted by the testinmony of Ted
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Hackworth on Novenber 16, 2000. On Novenber 16, 2000, Ted
Hackworth testified that other Board nmenbers conplained to him

about Ms. Anderson and the concerns she raised. He testified
that other Board nmenbers said "we should never have |let her on
this board." (TR 1453, lines 10-15.) He also cavalierly

admtted that he hoped that M. Anderson wuld not be
reappointed to the Board, and comuni cated this hope to a menber
of the Mayor's staff. (TR 1454, lines 13-23)

Ms. Anderson tinely filed her second conplaint within 30
days of M. Hackworth's testinmony - on or about Decenber 15,
2000. Therefore, this conplaint is tinmely. Likewse, the third
conplaint is also tinmely with reference to the disparate
treatnment that pronpted that conplaint.

Moreover, that Conplainant may be a public figure is
irrelevant and constitutes no defense to her whistleblower

conpl aint. Respondent cannot use a claim of public status as a
shield of imunity against responsibility for its public
defamation and humliation of M. Anderson. Even if Ms.

Anderson should be declared in another forum a public figure,
such public status would not excuse Respondent's canpaign of
retaliation for which it is I|iable under the federal
whi stl ebl ower statutes.

C. RELI EF ORDERED

Accordingly, in view of the foregoing Findings of Fact and
Concl usi ons of Law and keeping in mnd the continuing egregious,
di sparate and discrimnatory treatnent of the Conplainant by the
Respondent, especially the events after conpletion of the formal
heari ngs on Novenber 16, 2000, and while the initial conplaint
was under advisenment by this Adm nistrative Law Judge, | find
and conclude that the Conplainant is entitled to the follow ng
relief and that such relief is reasonable and necessary to
remedy the wongs done to Conplainant by Respondent through its
agents, representatives and enpl oyees:

1. The Respondent shall imrediately expunge and delete from
Conpl ai nant’s personnel file any and all negative references,
including deletion of that highly threatening letter from
Respondent to the Conpl ai nant.

2. The Respondent shall pay to Conplainant the anount of

$150, 000. 00 as conpensatory damages for the injury to her
prof essional reputation and |loss of future inconme caused by the
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Respondent’s continuing egregious, disparate and discrimnatory
treat nent.

3. The Respondent shall also pay to the Conpl ai nant the anount
of $150,000.00 as exenplary or punitive damges because of the
Respondent’s wi |l ful, wanton and reckless conduct, and to serve
as a deterrent to Respondent and others in the future.

4. The Respondent shall also pay to the Conplainant the anount
of $125,000.00 for the nental anguish, enotional distress and
severe depression caused by Respondent’s continued egregious,
discrimnatory and disparate retaliation against Conplainant for
t he past five years at |east.

5. The anpunts awarded herein shall be paid to the Conplainant
within twenty (20) days of issuance of this decision and
interest on any unpaid amounts thereafter shall be subject to
interest at the appropriate rate specified in 26 U S.C. 8§ 6621
(1988). In this regard, see Van Beck v. Daniel Construction
Co., 86-ERA-26 (Sec’y Aug. 3, 1993).

6. The Respondent shall imediately cease and desist from
retaliating against the Conplainant and its other enployees
because of their protected activity.

7. The Respondent shall also provide a copy of this ORDER
Wit hout comment, via first class mail, to each of the follow ng
within 14 days of the date of the ruling:

* Al Metro board nenbers serving at any tine from June 1,
1996 to the present;

* Mayors of all Metro nmenber nunicipalities;

* All  county conm ssioners in Adanms, Arapahoe, El bert and
Jefferson Counti es;

* Al nmenbers of the Denver City Council

* Metro's entire list of print and electronic nedia contacts
in Col orado, including eastern Colorado rural publications (I-70
Scout and Fence Post), the Colorado Daily, Boulder Wekly,

West wor d, Denver Post/Rocky Muntain News, Colorado Labor
Advocat e, KOA Radi o, TV Channels 2,4,6,9, 12 and 31

* The Col orado Governor, all Colorado state |egislators, and
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the Col orado U.S. Congressional and Senate Del egati on;

* Al Knight and each of the editorial board nenbers of the
Denver Post;

* Metro's mailing |list receiving the "Dear Neighbor" letter;
* The Water Environnent Federation;
* EPA Adm nistrator Christie Witman, Region VIII Acting

Adm nistrator Jack MG aw and National Onrbudsman, Robert J.
Martin;

* Col orado Departnment of Public Health and Environnent
Director Jane Norton;

* Editor, Christian Science NMnitor;
* Lou Dobbs, CNN s "Money Line";

* The Water Environnent Federation's Executive Director,
Public Relations Director Nancy Blatt, and all nenbers of the
Board of Directors;

* President Elizabeth Hoffrman and all the Regents of the
University of Col orado at Boul der;

* Col orado AFL-Cl O,
* PACE 5-477; and
* Operating Engi neers Union Local 1.

8. The Respondent shall also provide, by notarized statenent, a
conplete listing to Adrienne Anderson, through her attorney, by
certified mil, of all individuals receiving the above, and
certifying the date upon which they were sent, and identifying
the party conplying with this requirenent.

9. The Respondent shall also provide a copy of the Order, via

el ectronic mail, to each of the followng within 14 days of the
date of this ORDER

* Metro's District Post Ofice for all enployees, with a "cc
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to Adri enne Anderson at the e-mail andersa@rho.com and

* Al recipients of any emil of Steve Frank's narked as an
exhibit in this case, with a "cc" to Anderson.

10. The Respondent shall also prom nently post the ORDER in al
common areas in buildings frequented by Metro enployees, and
post it on all bulletin boards for 90 days, within 14 days of
the date of the Oder, along with a notice of enployees'
protected rights to speak about worker safety concerns w thout
fear of reprisal or retaliation.

11. The Respondent shall also, within 14 days of this ORDER
take out a full page paid ad in the news section of the Denver
Post, for publication in its Sunday edition, issuing a letter

of apology to Adrienne Anderson for its illegal and retaliatory
acts on behalf of workers' safety and health concerns over the
Lowy Landfill Superfund Site discharge pernmt, which includes
pl utonium and other radioactive material, co-signed by Metro

Manager Robert Hite, Chairman of the Board Richard Wl ker, and
Ted Hackworth, Chairman of the Operations Commttee, with the
content provided to Anderson's counsel for approval thereof
prior to publication, and also stating that Mtro wll not
continue discrimnatory and illegal actions against workers or
their representatives for having engaged in protected activity,
and referring readers to the DCL

website where readers may read the entire decision.

12. The Respondent, within fourteen (14) days of this ORDER
shall promnently post the Oder and letter of apology to
Anderson on Metro's website at www netrowastewater.com under
both the "New' and "Hot Topics" sections to appear consecutively
for the follow ng 120 days.

13. Conmplainant’s attorney, within thirty (30) days of receipt
of this decision, shall file a fully itemzed fee petition
relating to the legal services rendered and litigation costs
incurred in her representation of Conplainant herein. A copy of
the petition nust be sent to Respondent’s counsel who shall then

have fourteen (14) days to comment thereon. Conpl ai nant’ s
counsel shall then have ten (10) days to file a response.
?

DAVID W DI NARD
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