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SUMMARY  
 
 
 

For most "major Federal actions" committed by the Federal Communications 
Commission ("FCC"), fidelity to the National Environmental Policy Act of 1969 (NEPA) 
is predicated on the integrity of environmental reviews conducted by other agencies. As 
the record now shows that fidelity to NEPA is not the federal norm, the FCC must issue a 
Notice of Proposed Rulemaking (NPRM) asking the following questions:  

Whether the current structure of delegated authority promulgated in Part 1 of the 
Commission's Rules adequately assigns responsibility for NEPA environmental review of 
the FCC's "major Federal actions" as those actions lay the ground work for fixed-wire 
and wireless buildout, including the laying of fiber optic cables across near and far shore 
coral reefs?  
 

Whether the use of self-certification by fixed-wire and wireless industry applicants is 
compromised by the weak definition of "major Federal action" within the Commission's 
rules, and whether--as a result of this weakness--a new definition of "major Federal 



action" needs to be established within the Commission's rules?  
 
 
 
 
 

Whether Section 1.1312 must be amended to require that the Commission conduct a 
review for environmental impact even for those fixed-wire and wireless "major Federal 
actions" which are not taken to service a licensee or not taken in response to an 
application for some Commission action?  
 

Whether all fixed-wire and wireless actions that do not require some form of 
preconstruction authorization are being treated equally under the law? If not, the 
environmental rules must be rewritten to ensure that all actions that do not require 
preconstruction authorization but which involve some level of Commission action or 
forbearance are reviewed for their impact on the environment.  
 

As the environment can be adversely affected by the expansion of existing infrastructure 
as much as it can be adversely affected by new buildout, whether categorical exemptions 
should be retained for "major modifications of existing or authorized facilities or 
equipment" as that phrase is defined in 47 C.F.R. § 1.1306 (1999)?  
 

Whether one may craft a general rule which defines, with precision, when a Kitchen -act 
such as "building" construction is so integrated with a "major Federal action" that it is 
effectively part and parcel of that action?  
 

And finally, whether the "constructive" "major Federal action" implied by Section 47 
C.F.R. § 63.01 of the Commission's rules is, in fact, an accurate representation of 
Congressional intent?  
 

By answering these initial queries and other questions proposed by the fixed-wire and 
wireless industries and all other parties during subsequent stages of this Public Notice's 
review, the Commission will be able to bring itself into compliance with the National 
Environmental Policy Act of 1969.  
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The Federal Communications Commission has found:"Where local land use authorities 
have authorized the use of a site for communications facilities, we think that the 
Commission's role under NEPA should be narrowly construed. In such circumstances, we 
will proceed with caution and with due respect for the role and qualifications of local 
authorities. Deference will be accorded to their rulings and their views, particularly . . . 
when the record demonstrates that environmental issues have been given full and fair 
consideration."  
 



Implementation of the National Environmental Policy Act of 1966, Report and Order 
(Dkt. No. 19555), 49 FCC 2d. 1313 ¶ 39 (1974)[Emphasis supplied.]  
 

The Federal Communications Commission ("FCC" or "Commission") began an 
inadvertent --though extremely effective--campaign to emasculate the National 
Environmental Policy Act of 1969 ("NEPA") within five years of Congressional action 
on that legislation. In the statement cited supra, the Commission established a hierarchy 
of environmental review. Bureaus defer to local regulators (in that category, one could 
also place the U.S. Army Corps of Engineers) in order to protect the FCC's technology-
oriented decision-making processes from having to make environmental determinations.  
 

But as the passage above reveals, the Commission understood that the system of 
decision-making underlying its environmental rules was contingent upon the record 
demonstrating "that environmental issues have been given full and fair consideration."(1) 
Attached to the Petition for Rulemaking presently under public notice, Public Employees 
for Environmental Responsibility ("PEER") included proof--in the record--of AT&T 
Corporation committing environmental violations under the colour of Commission 
authority.(2) Across both the coastal wetlands of Main (under Section 214 authority) and 
across the near shore coral reefs of the U.S. Virgin Islands (under a Submarine Cable 
Landing license), AT&T's actions place the Commission in violation of NEPA.  
 

The filing of the PEER Petition was required due to the U.S. Army Corps of Engineer's 
("Corps") substandard performance in administrating Nationwide Permit 12 ("Public 
Utilities")(also known as NWP12). Applicant corporations typically rely on NWP 12 
when conducting the self-certification required prior to applying for the FCC to commit 
"a major Federal action. " In the case of coral reefs within the jurisdiction of the United 
States, the applicant for a submarine cable landing license may think that the 
Environmental Impact Statement ("EIS") conducted by the Corps every five (5) years is 
sufficient environment review to meet the Commission's compliance criteria for NEPA. 
However, the five year cycle between EIS's and the Corps continued violations of the 
Sikes Act have created a decision-making environment in which it can not be stated that 
environmental issues have been given full and fair consideration.(3) Five years is too long 
a period between assessments, especially when environmental damage may occur over 
much shorter time spans. And by contracting out essential government functions--such as 
the execution of a politically sensitive EIS--the Corps has politicized and de-emphasized 
the EIS process to the point where the record demonstrates that environmental issues 
have NOT been given full and fair consideration.  
 

Underlying this regulatory regime lies a major fallacy, one that propels the Commission 
into a crisis regarding the management of its environmental compliance. By accepting the 
self-certification of the regulated industry, the FCC places its fidelity to the law in the 
hands of the corporation. The corporation, in turn, places its fidelity in the law in the 



hands of some federal agency requiring the initial environmental review.(4) The wetland 
and sediment studies cited supra confirm the substance of the environmental violations 
submitted with the PEER Petition. They are additional proof of FCC failure.(5)  
 

I. The Federal Communications Commission is  

not in compliance with Federal environmental law.  
 

Context. Existing Commission precedent on this issue predates the Telecommunications 
Act of 1996. Even more significantly, such precedent precedes the mass marketing of 
long distance services and Internet communications which occurred after 1993.(6) Prior to 
the current buildout of fiber optic cable and wireless communications tower networks, the 
telecommunications industry's capital investment was--with respect to the environment--
relatively less intrusive. FCC precedent is rooted in an older, now-dated era, an era when 
the environmental laws were simpler to enforce. A federal agency regulating that pre-
expansionist industry could take an indifferent approach toward environmental law and 
still be in compliance with the law.  
 

The FCC's failure to comply with federal environment law reached a peak in 1999, as 
individuals and groups across the Nation investigated why facilities where being built in 
their communities without first being reviewed under NEPA.(7) The Old Line Deutsch 
farmers of Maryland's Blue Ridge valleys successfully challenged AT&T in January, 
2000. See Comments Sought on AT&T Communications Construction of Fiber Optic 
Signal Regeneration Facility Near Burkittsville, MD - Re: Compliance with Section 214 
and Environmental and Historical Preservation Requirements Under NEPA and NHPA 
(NSD-L-99-103)(Dec. 30, 1999) (hereinafter "AT&T/Burkittsville proceeding"). In a 
parallel action, the Narragansett Nation opposed Qwest Communications over the 
violation of tribal lands in the Narragansett Bay watershed.(8)  
 

Both these proceedings are part of the informal record explaining the circumstances 
under which the PEER Petition was filed. They will be cited accordingly. The 
effectiveness of environmental review over the exercise of Section 214 was questioned in 
each proceeding. However, the integrity of the Commission's environmental rules is an 
issue which transcends any specific technology or any specific Bureau's delegated 
authority. All unresolved environmental violations by the Commission are linked by a 
common technical paradigm, the buildout of fiber optic cabling infrastructure and its 
wireless appendages to meet the burgeoning needs of international trade and the Internet 
revolution.(9)  
 

The Qwest/Narragansett Nation proceeding is still pending before the Common Carrier 
Bureau. The AT&T/Burkittsville matter was resolved when the AT&T client driving the 



Burkittsville project conducted a cost/benefit analysis and realized that relocation was 
preferable to a deepening fight with Maryland's Old Line Deutsch farmers in the lee of 
South Mountain. The AT&T facility is now being constructed at an under-utilized 
industrial park on the western edge of an aluminum smelter sited along the same 
Washington-to-St. Louis fiber optic line.(10)  
 

Following on the momentum of the AT&T/Burkittsville and Qwest/Narragansett Nation 
proceedings, PEER filed the present Petition for Rulemaking to raise questions first 
broached in the two Section 214 proceedings but which have implications for general 
Commission compliance with NEPA and NHPA. The PEER Petition provided direct 
evidence of environmental violations by AT&T Corporation while acting under 
Commission authority through Section 214 review and under Submarine Cable Landing 
licenses. In all three of these proceedings--AT&T/Burkittsville, Qwest/Narragansett 
Nation, and the present PEER Petition--the decision as to which Bureau was to respond 
to an environmentally-based Petition was decided by the technology, and not by the 
Commission's rules. This confirms the PEER Petition's allegations regarding Commission 
compliance with the NEPA and NHPA. There is no "Office of Environmental 
Compliance" at the FCC. Environmental matters are addressed in a subordinate role, one 
relegated to the "odd issues" pile of any particular Bureau Chief's desk.(11)  
 

Accordingly, the first question the Commission should ask in a Notice of Proposed 
Rulemaking ("Notice of Proposed Rulemaking" or "NPRM") issued to answer the PEER 
Petition is whether the current structure of delegated authority promulgated in Part 1 of 
the Commission's rules adequately assigns responsibility for environmental review of the 
FCC's "major Federal actions."  
 

II. All FCC "major Federal actions" must comply substantively, not theoretically, with 
the NEPA.  

 

Environmental Protections Required By Federal Law. The National Environmental 
Policy Act of 1966 (NEPA) is binding on all Federal agencies. Section 102(2)(c) of 
NEPA requires the preparation of a "detailed statement" analyzing the potential 
environmental impacts of all "major Federal actions significantly affecting the quality of 
the human environment.(12) The executive agency charged with formulating and 
recommending national policies to promote the improvement of the quality of the 
environment is the Council on Environmental Quality ("CEQ").(13) The CEQ, in turn, 
promulgates NEPA rules which are binding on the Federal Communications Commission 
("FCC" or "Commission").(14)  
 

The NEPA requirement to prepare a "detailed statement" is satisfied by the completion of 
an environmental impact statement ("EIS") meeting the dictates of CEQ regulations. 



EIS's are decision-making tools which allow federal executives to make informed 
decisions about the potential environmental impacts of "major Federal actions". (15)  
 

A "major Federal action" is defined as "actions with the effects that may be major and 
which are potentially subject to federal control and responsibility". The term "actions" is 
further defined to including "new and continuing activities, including projects and 
programs entirely or partly financed, assisted, conducted, regulated or approved by 
federal agencies."(16) While some may argue that the list of "major Federal actions" is 
rather small, such analysis is not rooted in the CEQ's rules and regulations. The language 
italicized reveals that the scope of the term "major Federal action" is broader than is 
commonly thought by K Street lobbyists.(17)  
 

It is incorrect to state--as Level 3 Communications, LLC, did during the AT&T/ 
Burkittsville proceeding--that "NEPA and NHPA were passed so that actions over which 
the federal government had some control would not be taken prior to an analysis of 
whether the environment . . . might be adversely affected."(18) The correct statement is 
that these laws require that the Federal agency take no action without analyzing the 
potentially adverse impact of that action upon the environment. They are a positive 
mandate on the Federal agency, and not a source of federal regulation over actions which 
fall within the jurisdiction of the particular agency.(19)  
 

The National Environmental Policy Act of 1966 is triggered by the exercise by a "major 
Federal action."(20) The federal agency charged with ensuring NEPA's lawful 
enforcement--the Council of Environmental Quality (CEQ)--has defined "major Federal 
action" as "actions with effects that may be major and which are potentially subject to 
Federal control and responsibility".(21) Note, that the language is indeterminate. The 
definition clearly asks federal agencies to adopt regulations of a broader scope, ones that 
would include not only those that are major, but also those that may be major; likewise, 
such regulations would also include actions which are not only subject to Federal control, 
but also those that are potentially subject to Federal control. The indeterminancy 
continues in the CEQ definition, which adds non-federal activities which are "entirely or 
partly financed, assisted, conducted, regulated or approved by federal agencies."(22) The 
regulatory scope of "major Federal action" is potentially quite large. If it seeks to serve 
the public interest by safe guarding the environment, a Federal agency may therefore do 
so.  
 

One of the primary reasons to grant the PEER Petition and conduct a rulemaking to bring 
the Commission's environmental rules into the post-Telecommunications Act of 1996 era 
should be to end the widespread confusion which exists within the industry over when the 
FCC's actions constitute a "major Federal action." Take, for instance, the comments of 
American Telephone & Telegraph during the AT&T/Burkittsville proceeding.(23) First, 
American Telephone & Telegraph baldly and mistakenly asserted that NEPA applied 



only to federal actions. Title 40, Code of Federal Regulations explicitly defines those 
instances when a non-federal action is governed by NEPA.(24) Second, counsel for 
American Telephone & Telegraph then assumed that jurisdiction--not the presence of a 
"major Federal action"--was the gravamen for determining when to apply NEPA. This is 
a loaded statement. Why would the use of the word "licensee" in the NEPA be governed 
by the definition of "licensee" under the Communications Act of 1934? Did, indeed, 
legislators in 1969 have the FCC's specific concerns in mind while passing environmental 
legislation. Not likely. The only reason one would parallel the use of these words from 
very different pieces of legislation is if one was straining to make jurisdiction the 
gravamen of NEPA's applicability.  
 

The universe of activities that fall within the definition of "jurisdiction" may well be 
narrower than the universe of activities that fall within the definition of "major Federal 
action." One need not have exclusive administrative jurisdiction to be involved in the 
approval process of a project.  
 

American Telephone & Telegraph's detailed treatment of the word "license" and the 
manner in which it is used in Section 1.1312 of the Commission's Rules is similarly 
strained. When AT&T underscores the allegedly narrow breadth of those Commission 
actions which are subject to NEPA review, it states that the universe of FCC licensing 
activity defines all the Commission actions triggering the application of NEPA.(25) 
Unfortunately for AT&T, Section 1.1312(a) of the Commission's rules state that 
assessment of environmental impact must be completed by "licensee or applicant". (26) 
The term "or applicant" is not a synonym for "licensee". Why would the drafter of a rule 
use two words to describe what "licensee" defines precisely under the Communications 
Act of 1934? Two words are used to describe two groups of Commission actions: (1) all 
those actions which are defined by the word "licensee" and (2) all those actions which are 
taken in response to any party's application to the Commission for action. As NEPA 
concerns itself with the actions of all federal agencies, Section 1.1312 must be amended 
and its definitions revised to require that the Commission conduct a review for 
environmental impact even for those major Federal actions which are not taken to service 
a licensee or in response to an application for some Commission action.  
 

American Telephone & Telegraph tries to jiggle the rule reading in another direction by 
citing to the preamble of the final rule promulgating Section 1.1312.(27) This is a dead-end 
argument. First, the preamble is not part of the rule and is therefore not binding on the 
Commission or the public. Second, to the extent the preamble provides some form of 
"regulatory history", the mere use of the term "radio communications facilities" is not a 
delimiting term. In this rule, the text is merely used to point out the special procedural 
requirements for radio communication facilities that do not require preconstruction 
authorization. It says nothing in the affirmative about all other fixed-wire and wireless 
applicants for Commission action. Indeed, as the Commission contemplates whether or 
not to issue a Notice of Proposed Rulemaking in response to PEER's Petition, another 



question to ask is whether all fixed-wire and wireless actions that do not require 
preconstruction authorization are being treated equally under the law. If not, the 
environmental rules must be rewritten to ensure that all "major Federal actions" are 
reviewed for their impact on the environment.  
 

For the purposes of applying the NEPA to the FCC's "major Federal actions", the more 
appropriate approach is to define "licensee" in the context of environmental law.(28) 
Generally and philosophically, a "license" is permission to do that which is inherently 
illegal. It is illegal to engage in the act of driving an automobile. A State driver's license 
is a positive act making it legal to drive an automobile in the specific case of one 
particular citizen. Other activities, such as riding a bike, are not inherently illegal. In most 
cases, no positive government action is required to engage in this activity.(29)  
 

Likewise, it is illegal to engage in the practice of law. One is given permission to do so 
through a special exemption issued by a State government (a court), usually after taking 
and passing a bar examination. It is not, however, inherently illegal to engage in the act 
of lobbying a legislator. One may do this without a license. But lobbying is still heavily 
regulated. So clearly, there is a difference between some activities which require 
"licensing" and others which are merely subject to regulation by the State. This is the 
winnowing process the FCC must conduct through the rulemaking requested by the 
PEER Petition. What governmental activities of the FCC are so fundamental to the 
creation of networked economies that the network itself would not exist but for the FCC's 
"major Federal action"? Alternatively, what governmental activities are so ministerial to 
be defined as mere regulation absent a "major Federal action"?  
 

The nature of the activity in question leads to some rather difficult decision-making. 
Courts have general held that an agency may not invoke NEPA until a permit is applied 
for by the regulated entity.(30) But NRDC v. EPA, 822 F.2d 104, 128 (D.C. Cir. 1987) was 
a case where the activity in question--issuing of a discharge permit--was incidental to the 
general activity: the construction of a factory. What about those instances where the 
Federal action is so important to the regulatory activity that it defines the activity itself? 
A communications tower, for instance, has no role other than to serve as a platform for a 
transponder which cannot operate without use of public property (electromagnetic 
spectrum) allocated by a major Federal action (the auctioning of a license). The 
qualitative difference between these two activities requires a set of FCC environmental 
rules which can distinguish between them both.  
 

This is why the (tele)communications industry's repeated reference to the Kitchen case 
throughout the AT&T/Burkittsville and Qwest/Narragansett Nation proceedings lends 
very little to this debate.(31) The activity in question in Kitchen was the construction of a 
building, not the issuing of a certificate under Section 214(a) of the Communications Act 
of 1934. And the reliance on the D.C. Circuit's analysis is all the more problematic given 



the Court's mistaken use of the word "primary jurisdiction" in the context of a NEPA 
case. NEPA distinguishes between competing agencies by distinguishing between 
agencies with "primary" and "secondary" responsibility to determine when an 
Environmental Impact Statement ("EIS"). In Kitchen, the D.C. Circuit muddled the use of 
the word by confusing it with "major Federal action". (32) Section 470(f) of the National 
Historical Preservation Act refers to jurisdiction in terms so broad--"direct or indirect"--
that the definition is swallowed by the term "undertaking".(33)  
 

We know Kitchen-thinking well, as it is the preferred reasoning of the wireless industry 
in its efforts to exempt its communications tower buildout from the lawful exercise of 
federal environmental law. Reviewing Global Crossing's comments in the 
AT&T/Burkittsville proceeding, one is struck by their inability to distinguish between 
projects which are first and foremost real property-oriented, and those which involve the 
alteration of an existing line to increase its capacity and reliability.(34) In the 
AT&T/Burkittsville proceeding, AT&T's presentation to the Frederick County Board of 
County Commissioners differed over the course of several testimonies. By the time the 
issue was before the Town of Burkittsville in its Section 10 Review, land trust advocates 
had succeeded in drawing out enough technical information to convince the Town of 
Burkittsville Planning & Zoning Commission (BP&ZC) that the project was to increase 
both capacity and reliability over a specified area. Real property construction was 
tangential to the communications infrastructure buildout.  
 

As such, the AT&T/Burkittsville project was dissimilar from the facility in Kitchen. If the 
Commission proceeds with a rulemaking in answer to the PEER Petition, one logical 
question to ask is how one may craft a general rule which defines--with precision--when 
an act such as building construction is so integrate with a major Federal action that it is 
effectively part and parcel of that action? In the case of the AT&T/Burkittsville 
proceeding, the dichotomy was functional: the fact of the line extension called for NEPA 
review; the fact of building construction called for Frederick County planning and zoning 
decision-making. These are two separate lines of inquiry, and a decision that one forum 
has no role does not automatically preclude the role of another forum. Incorporate this 
distinction into the Commission's environmental rules. Having done so, one removes 
Kitchen as a concern.  
 

Returning to the concept of "major Federal action", one finds another level of argument 
in the industry comments for the AT&T/Burkittsville and the Qwest/Narragansett Nation 
proceedings. This is the direction of argument over the nature of Commission action 
when it comes to the decision not to regulate. Global Crossing touches on this issue in its 
AT&T/Burkittsville comments.(35) "Forbearance" is another are of inquiry which should 
be laid out in a Notice of Proposed Rulemaking answering the PEER Petition. This 
subject needs to be approached with some degree of legal rigor, and not as an 
afterthought to rule application.  
 



If Congress acts in a particular field of activity, we know it may fully or partially occupy 
that field. Legislative preemption is typically well-defined and thoroughly understood by 
the FCC. And one fact is clear when the Commission does have jurisdiction. There is a 
difference between the Congress revoking jurisdiction and the Congress mandating 
forbearance of jurisdiction already granted by Congress. When the Commission forbears 
from action under a particular rule-- and says so in the text of that rule--it is typically 
doing so to answer a particular charge from Congress. When the Commission expressly 
notes that a former feature of that regulation--such as the requirement to meet the needs 
of NEPA and NHPA-- then the Commission is merely noting the obvious. Congress did 
not preclude the exercise of all regulatory functions under that rule.  

An example of this point arose in the Qwest/Narragansett Nation proceeding. RCN 
Telecommunications Services, Inc. confused an affirmative, positive Congressional act -- 
a "major Federal action" -- with inaction. RCN cited the Telecommunications Act of 
1996 and stated, "Section 402(b)2(A) of the 1996 Act provides that the Commission 
'shall permit any common carrier to be exempt from the requirements of section 214 . . . 
for the extension of any line . . .".(36) But RCN is wrong to link the mere existence of a an 
act of regulation to the triggering of NEPA. Having the power to regulate and not 
regulating, may impact the environment just as much as with other methods of 
governance. In fact, it is not clear that (de)regulation is nothing more than (re)regulation. 
As such, Section 47 C.F.R. § 63.01 of the Commission's rules implicitly defines a broad 
definition of "major Federal action" even in the absence of the more ministerial action 
which Congress has mandated the Commission forbear from performing. So another 
question to ask in the Notice of Proposed Rulemaking to answer the PEER Petition is 
whether the "constructive" "major Federal action" implied by Section 47 C.F.R. § 63.01 
of the Commission's rules is, in fact, an accurate representation of Congressional intent? 
Returning to RCN's comments, when one states "[t]his exemption is neither the result of 
the Commission's forbearance from regulation nor the product of a blanket exemption; 
rather, it is a statutory mandate", the environmentalist must reply, "So what?" A statutory 
mandate, a regulation in response to that mandate, and a blanket exemption as a reaction 
to the regulation may all be "major Federal actions" .(37)  
 

So the question concerning the definition of "major Federal action" for the purposes of 
FCC decision-making devolves to one of utility. "[A] non-federal project is considered 
'federal action' if it cannot begin or continue without prior approval by a federal agency 
and the agency possesses authority 'to exercise discretion over the outcome.'" (38) In the 
case of fiber optic cable laying over near shore coral reefs, specific cables can not be 
landed without FCC approval. Submarine cable laying is therefore "a major Federal 
action".  
 
 
 
 
 



III. Changes in the Telecommunications Industry Now Require Changes in the 
Commission's Environmental Rules.  

 
 
 

The Need for Rulemaking. The Telecommunications industry and the Environmental 
movement agree that rulemaking is necessary to bring the Commission's environmental 
rules into the post-Telecommunications Act of 1996 era.(39) Where industry and 
environmentalists differ is on the nature of the changes brought by the 
Telecommunications Act of 1996. Industry sees "deregulation" through 
(tele)communications regulation and law, and assumes it is now also exempt from 
environmental laws. Environmentalists see a Federal Communications Commission 
vacating its traditional role as a guardian of the public interest, and now insist on the 
enforcement of environmental laws.  
 

As such, the Commission now has precedent and commentary in the FCC Record which 
is ill- suited toward the current, post-Telecom Act breadth of the Commission's "major 
Federal actions". During the early stages of wireless communications tower buildout, at a 
time when new telecommunications line construction was relatively modest compared to 
the present buildout effort, it was legally correct to say that projects of the 
"telecommunications industry do not general raise environmental concerns . . . Thus we 
have categorically excluded most Commission actions from environmental processing 
requirements."(40)  
 
 
 

It has become a bald assertion that "it is appropriate for the Commission to categorically 
exclude [technical systems] in areas of prior or permitted use, because such projects will 
not individually or cumulatively have a significant impact on the human environment."(41) 
But the only reason either industry or Commission staff can make this statement is 
because of the role of the Army Corps of Engineers in this process. The Commission's 
categorical exclusions effectively rest on the integrity of Nationwide Permit No. 12 
("Public Utilities"), a perfunctory permit which is reviewed but once every five (5) years. 
Has the Commission ever reviewed the Corps environmental assessment process to see if 
it substantiates a categorical exception in the case of line installation in areas of prior or 
permitted use?(42) How is the Army Corps of Engineers environmental review of NWP 12 
useful in justifying a categorical exception for Submarine Cable Landing Licenses? What 
evidence is required, and under what standard is it judged, when one is exempting a 
particular technology use from the rules regarding "major Federal actions". And, finally, 
how does the environmental assessment performed ensure that no "major Federal action" 
will occur on the site?  



This "technology doesn't harm the environment" mantra is just that: a chant. No 
Commission staff member and no industry commentor has asked the critical question. Is 
this "ante"deregulation chant an accurate statement fourteen (14) years later? Given the 
changes that have swept the Nation since those Cold War years, is the Commission so 
sure that the rulemaking to implement the Telecommunications Act of 1996 is not 
harming the environment and placing the Commission in violation of the law?  
 

The Questions to Ask Before Redrafting the Environmental Rules. PEER respectfully 
requests the granting of its Petition--and the subsequent issuing of a Notice of Proposed 
Rulemaking --which will redraft the Commission's environmental rules to reflect changes 
in the regulated economy since the passage of the Telecommunications Act of 1996. As 
the record now shows that fidelity to NEPA is not the federal norm, the FCC must issue a 
Notice of Proposed Rulemaking asking the questions listed in the text of these Comments 
and those listed in the "Summary", supra at page ("i"). By answering these initial queries, 
and other questions proposed by the fixed-wire and wireless industries and all parties 
during subsequent stages of this Public Notice's review, the Commission will be able to 
bring itself into compliance with the National Environmental Policy Act of 1969.  
 

Conclusion. Accordingly, Public Employees for Environmental Responsibility requests 
that the Commission answer its Petition for Rulemaking by issuing a Notice of Proposed 
Rulemaking for the issues raised in Docket Number RM-9913. Such a NPRM should be 
publicly notice through the most widespread means available, including the Federal 
Register, the Daily Digest and the website of the Consumer Information Bureau.  
 

//s// Daniel P. Meyer  
 

 
Daniel P. Meyer, Esq.  

Public Employees for Environmental Responsibility (PEER)  
 

August 14, 2000  
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