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ek In their complainé in this action, plaintiffs Public Employess for Environmental

=7 [|-Responsibility ("FPEER"), bark Hagan and Wanda Deal allege that defendants are wvinlating the

a4 || Sikes Act, 16 T.3.C. %% 670 et saq., which addsesses the management of nakural resources on
25 II military installafiens, Hagan and Deal are civilisn employees of defendant United States Air Force

ng [ and are the natural resoures manager and asgistant natural resoutce manager, respectvely, at
274 (@’ )
28 |

T i




Edwards Alr Force Base (JAFR™.' Hagan and Deal are members of PRER,* a nonprefit
organization that “supports public natural rescures employees in seeking a higher standard of
&nvirumnenml ethics and scientific inteprity within their respective governmenta! agencies [and]

supports the responsible conservanon and management of natural resources on military lands.™
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5 || Plaintiffs allege, fnter afia, that defendants have violated the Sikes Act by (1) assigning contractors
6 |} to parform patwal resoures management tasks fhat should be performed by the natural resource
7 | management staff at Edwards AFB.; (2) failing to ensure the continued employment of nztural
4 I resource management personnel, incloding Hagan and Deal; (3) llegally applying Office of
6 || Management and Budget Cireular No. A-76 (“Circular A-76™ to transfer natural resouree jobs to
10 | cutside contractors: €4) fadling propesly to implement the Integrated Natural Resources
1} || Management Plan ("INRME"); (3} failing to give priodty « federal and stale conservabon apencies
12 | when epterng into contracts for the impletmentation and enfarcement of the INRMF; (6) falling
13 " to teach mumal agrcement with the United States Fish & Wildbfe Service ("USFWSE") and
14 | California Depattient of Fish and Game ("CDFG") regarding the INRME; and (7} viclating the
1% || Clean Water and Endangered Species Acts.

14 Defendants contend that the conrt doss not have subject matter jurisdiction to hear the
17 | action, and additi-::ﬁa]l:,r that plaintiffs fail to state a claim on which relief can be pranted,
1% | Specifically, defendants agsert that Deal’s ¢laim that she will be terminatad because of their natural
19 |[ resource policies is preempted by the Civil Service Refarm Act (“CSRA"), which delegates reviens
20 || of zdverse employment actions to the Merit System Protechon Board. Addidonally, they maintain
21 || that Deal has not exhausted administrabve remediss, and that her claim i3 not npe becanse her
22 { position has not been eliminated. Diefendants also assert that their decision o contract sut various

24 Bee Complaint, 19 6, 7, 20, 21. While defendants take {ssve with certain of plaintiffy’
alfegations, the court must accept the allegations as trug for purposes of mling on defendants” Ruls

12(b%6 motion to dismiss, See Cakdil v, Liberry Muteal frs. Co., B0 F.3d 330, 337-38 (Oth Cur.
1998).
26

27 5ee Complaint, 17 6, 7, 20, 21,
28 4., 165, 19,




1 w aspects of natural resovrce management at Edwards AFB is not subject to judicial review under
2| the Administrative Procedure Act (*APA") becavse it is a matter commined o the agency's
diseretion. Dlefendants argue that the Sikes Act does not bar the vse of autside contractors, and
that, while military agencies are not required to compare in-house and contractor costs pursuant

b to Circular A-76, they are aot prohibited from doing so or from hiring contractors. Indesd,

¥ contractors, As respects plaintffs' clams reparding the INEMP, defendants maintain they have
not prepared and adopted a final NRMP, and thus that there is no final agency action subject to

3
4
5
6 || defendants contend, the express Ianguage of the Sikes Act contemplates and permits the use of
7
8
9 || review vrler the AFA.

10 Flaintiffs counter tat Deal's claim does nat involye 2 personnel action, but rather viclations
11 i of the Sikes Act that "may have an incidental effect” on Hagan's and/for Deal’s positions.® Thus,
£2 ! they assert, the CSPA is inapplicable and no need W exhaust administrative remedies exists,
13 || Plaintiffs contend the court bas jurisdiction under the APA to hear their Sikes Act claims because
14 || fadesal courts have reviewed similar government contracting decisions in the past, and the decision

15 ¥ to contract out naral resource management is not discrefionary with the agency. Finally,

t4 || plaintiffs note that they have alleged the preparation of 2 final INRMP, and thus that the court must
17 | assume thers hag hev;:n final agency acton that is subject to review.

13 (O its face, the Sikes Act permits the use of ovtside contractors in implementing and
19 || enforcing the provisions of an INEMP, It requires, however, that defendants give priority to
20 §| povernmental agencies in entering inte such contracts, and that they ensure the availability of a
21 || sufficlent number of natural regource managament personnel to prepare and implement the plan.
22 | Thus, while defendants’ decision 1o use copizactors is not subject to judicial réview under the APA,
2% f-1t appears that the court may review waether defendants have pranted priority in contracting to
24 (| povemnment agencies and whether they have taken steps to ensure that there are & sufficient number
25 || of nanral regources managemeng personnel, Whether addidonal standards governing the exercize

26 || of discretion exist depends on the nature and content of the agency regulations that have been
27

258 *See Plaingfis’ Memorandum in Oppositon o Moton to Dismiss (“Pls.’ Opp.™} at 8:4-6,
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pronmlzated 10 puide those charged with ;mplementing the: statutary mandate. In order praperly

to cvalpate whether adequate standards exist to pormit meaningfol review of defendants’ actions

 under the APA. the court will require capics of Deparment of Defense Instruction 4715.3 and Air

Force Instruction 32-7064, as well as briefing regarding these regulatons, Pending receipt of these
u additional materizls, the court will defer any decision regarding defendants” jurisdictional challenge
1o the contractng-gut claims contaned in plainodfs’ complaint.

As respects the INRMP for Edwards AFB, the evidenee before the court dogs not support
plaintifis' alegation that defendants have completed a2 final INRMF as required h:..r' the 1997
amendments to the Sikes Act, Thus, there is no final agency decision that is subject to review

under the APA, and this claim must be disrnissad.
I Firally, whils plaintiffs may, under the Sikes Act, sue to remedy the effect of defendants’
decisgion to cutsource aspects of natural resources management on the class of agency employees
I to which they belong, they may not seek relief regarding their individual positions. Additonally,
plaintifis may not seek relief for violation of the Clean Water and Endangered Specics Acts, as

\| they have net met the notce requirements imposed by those statnres.

1, FACTUAL BACKGROUND

H Located on 301,000 acres in the Mojave Desert,” BEdwards AFB supports & vaniety of
"sealogically sensitive plant [and animal] species.™ The base hag hean tho site of defense aviation
“ activities since fhe 1930Fs; approximately 90% of its acreage remains undeveloped s0 as not to
interfere with the various testing activities in which ite military personnel engage.’ To date, such
W activides have had litde direct impact on the natural resources of the base.® Plaintffs allege,
however, that the Edwards AFB has recentdy begun to sohicit and accept more “gmund-dismrbing’;

*$cc Complaint, 17 22, 25.

E id., § 28-27.
Id., 9% 22-23.
" ., § 23,
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ackvities, such as tank manenvers, commercial racing events, and movie filming *

The Constrvation Branch of BEdwards' Environmental Management Directorate is charged
ﬂ with “conscrvation and mansgement of threatened and endzngered species, fish and wildufe,
wetlands and water . . ., prazing and cropland, forestry, research, pest management, and ontdoor
Il secreation activities."? Natural resource management personnel alse wark with other organizations
to ensure compliance with natural resources reguiations, including USFWS and CDFG.™
| Hagan and Deal are allegedly the only full-time employees at Edwards AFE with satral
resource management responsibitities.”” The Conservation Branch Chief provides administrative
H aversight, whilﬂ_..- some Edwards AFB employess, with ounitaal natiral resource traiming,
participats in natorl resource management activities.”? Plaintiffs contend that employees with no
H natural resource managemant training make important natural resource and planning decisions at
Edwards AFB, and that their cheices are often not prudent," They aleo ascert that the base
It employs no natural resource law enforcement personncl.’®
Plaintiffs contend that, because of these staffing decisions, natural resource management

at the hase is, for the moat part, performed by outside contractors, They assert that defendants
n

y
I4., {24

"id., 19 30-31. .
Hrd, 31,

“1d., § 33, Hapan and Deal have worked at Edwards AFB for thirteen and fourteen years,
u respectively, 7., 91 20, 21.)

WId., § 33.
Yid., 134,

Yid.

“Id., 1 34. Plaintiffs’ complaint details a number of allegedly significant responsibilitics
that have been assigned to contractors, {(Id., 79 39-40.3
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1 || have iltegally transferred jobs to contractors in reliance on OMB Circular A-76," and cite as an
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example the fact that most of Deal’s responsibilities have been assigned 1o contractors.® In fact,
| Dieal’s position has allegedly becn designated an “over hirg” position, and is "slated for elimination
in the near fumre.""

Plaintiffs contend that the BNRME for Edwards AFB was “planned, prepared, and eompiled
ﬁ primacily by a cantactor,” and that it is currently being revised by a contractor.™ The prosent
version states that contractors will perform most tasks.®  Plaintffs assert that nejther USFWS nor
% CDFG has been offered any natura] resourees comracts by the base,™ They also maintzin that,
over the courss ﬁf the past ten years, an ever incréasing number of natural vesopres management

responsibilities have been wansferred to an “in house” enginecring and wohnical support SEVICES

contactor.? Plainuffs assert that Edwards ATE management uses contractors becanse they are
willing to comply with management's demands even if it requires viclation of the INRMP or
environmental regulations.® They also allege that natural resonrce management employees have

been harassed for alismnpling to ensure Mat contractors ¢omply with biological opinitns and federal

ik, 051 Memotandom of Poings and Anthorities in Support of Defendants’ dMotion o
Dismiss (‘Defs.’ Mot.™), Ex, 1, Circular A-76 mandates that, when government agencics are
required o perform comemercial activities, they must compare the cost of performing the functions
n-house with that of contracting with outside vendors. It further states that "[cjertain funcifons are
inherently Governmentat in nature, being 50 intimately related to the public intorest as to mandate
performance ondy by Federal employess.” (4., 5b.)

B3ee Complaint, § 35.
Y1d., ¥ 35.

®id., 138,

id.

214,
214, 937
*Hd., § 42,
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| and state environmental laws.*

Plaintffs allepe that thess acons constiute violations of the $fes Act,™ and that a recent
ﬂ andit of the namral resource management program at Edwards AFE documented such violations.”
i They allege as well that the base has failed 10 comply with the Clean Water and Endangered
Species Acts ¥ On the basts of such allegations, plaintiffs seek declaratory and injunctive relief,
; including an order prohibiting Hagan and Deal's transfer or temmination.™

d . DISCUSSION

A. Hgal Standard Gaverning Motions To Dismiss Under Rule 12(b)(1)

ﬂ A party asserting that the ¢ourt Jacks subject matter jurisdiction of an action may raise the
issue h.].-' filing a motion pursuant to Role I2){0Y of the Federal Rules of Civil Procedure. 'When
such a motion is brought, plaintiffs bear the burden of catablishing that the court has subject matter
jurisdiction. See Kokkonen v, Guardion Life Ins. Co., 511 WLS. 375, 377 (1594), Stock West, Inc.
v, Confederated Tribes, 873 F.2d 1221, 1225 (31h Cir. 1585).

A Rule [2{K1} challange may be facial (i.e., based solely on the allegations in the
complainty or factwal (i.e., based on extrinsic evidence presented for the court's consideraton).
Sece Melierer v. Resolution Trigr Co,, 952 F.2d 579, 881 (5th Cir. 1992) {challenge based on

extringsic evidence); Thorhill Publishing Co. v. General Tel & Electronics, 594 F.24 T30, 733
“ {9tk Cir, 1979) (facial attack). Whers facial, the court must accept the allepations sct forth in the

camplaint as tree, See Vaider v, United States, 337 F. Supp. 1065, 1067 {E.D.Cal. 14593}, aff'd.,
0 36 F.3d 1177 (9th Cir, 1995). Where facal, e court may weigh the evidence presented in order

n 25, 9§ 38
1., 19 45-60,
Y1d., {44,

i 214, 9§ 45-46.
HEg, 190 64-65.




1 | ¢ determine the facts and evaluats whether it has power to hear the cass. See Roberts »
2 | Corrothers, 812 F.2d 1173, 1177 (th Cir. 1837}

i B. Standerd Governing Motions To Distmiss Pursuant To Rule 12(b)(6)

l A Ruls 12(b3(6} motian ests the legal sufficiency of the claims asserted in the complaint.,
Fed R.Civ Proc. 12(0){6). A court reay nat dismiss 2 complaint for faflure to state a claim *unless

3
4
5
6 || it appears beyond doubt that the piaindff can prove no set of facts in support of his claim which
7 b would entitle him to relief.” Conley v. Giboon, 355 U.S. 41, 45-46 (1957, See also Moore v
8 || City of Costa Mesa, 886 F.2d 260, 262 (9th Cir. 1929y Haddock v. Board of Dental Examiners,
5 | 777 F.2d 462, 464 (9th Cir. 1985) {stating that a court should not dismiss & complaint if it states

1} || & claien under any lepad theory, even if plaintff ecronecusly relies on a differsat theory). In other
11 1 words, 3 Bule 1216} dismissal is proper only whers there is either a Flack of a cognizable lepal
12 || theory™ or “the absence of sufficient facts alleged under a cognizable Togal theary.” Balisrer v.
13 | Paclfica Police Dept., 901 F.24 696, 699 (9th Cir. 1988).

14 “ I deciding a motion o dismiss for failure to state & claim, the court's revitw is limited to
15 || the contents of the complaint. Sce Campanelli v. Bockratk, 100 F.3d 1476, 1478 (Gth Cir. 1596);
1é ii.dffarmm Pay Television, Lid. v. General Instrument Corp., 63 F.3d 381, 383 (Pth Cir. 1995),
17 || The court must zceept all factual allegations in the complaint as true, and must construc ther and
18 | draw all reasonable inferences from them in favor of the nonmaving party. Jee Cakill v. Liberty
19 || Murual Ins. Co., 80 F.3d 336, 337238 (9th Cir, 1996); Mier v. Owens, 57 F.3d 747, 750 (Sth Cir.
20 J 1995} (citing Usher v. Ciry of Los Angefes, 828 F.2d 556, 561 (9th Cir. 1987Y); NL fndus. Inc.
21 | w Eﬂp.i,'an, 792 F.2d 896, 895 (9ih Cir. 1986). It need not, however, accept as true unteasonable
22 || inferences or conclusory legal allegations cast in the form of factual allegations. Sez Western
23 | ftning Council v. Watt, 643 F.2d 618, 624 (3th Cir. 1931),

T4 E C.  Jurizdiction Under The APA

25 The APA provides that

Pl “Ta] person suffering legal wrong becaonse of ageney action, or adversely affectad
27 H ar aggreved by agency action within the meaning of a relevant statute, is entitled
28 to judicial review thercof., An action ina court of the United States seeking relief

ﬂ g




